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State  v.  Des  Moines  &  K.  C.  Ry.  Co. 

(Supreme  Court  of  Iowa,  February  3,  1898.) 

1.  Railroad  compankss.  Remoyino  station.  Mandamus  to  bebtorb. 
Defendant  railroad  company,  after  maintaining  a  station  for  several  years  at  a 
point  intermediate  two  other  points,  where  its  line  crossed  other  roads,  abaud' 
oned  such  station,  and  established  two  others  at  points  equidistant  from  tlie 
two  junctions,  in  order  to  increase  its  traffic,  and  p:ovide  greater  facilities  for 
the  inhabitants  of  the  territory  lying  between  the  junctions.  Held,  that  a 
petition,  by  the  inhabitants  of  the  station  abandoned,  to  compel  its  re-establish^ 
ment,  based  on  an  order  of  the  railroad  commissioners  commandiog  defendant 
to  re-establish  such  station,  was  properly  dismissed,  in  that  petitioners  were 
not  theteby  deprived  of  reasonable  facilities  to  transact  business  with  defend- 
ant; and,  unless  it  be  shown  that  such  is  the  case,  the  railroad  commissioners 
had  no  authority  to  interfere  with  defendant  in  the  management  of  its  prop- 
erty and  the  location  of  its  stations. 

THIS  is  an  action  founded  upon  an  order  of  the  railroad  com- 
missioners requiring  the  defendant  to  re-establish  and  main- 
tain a  station  on  its  line  of  railroad  at  a  place  called  "Leslie." 
The  district  court,  after  hearing  the  testimony  of  a  large  number 
of  witnesses,  entered  a  decree  dismissing  the  petition. 

John  Y.  SUynjt^   Att'y  Gen.,  and  CoU^  McVey  Jc   Cheshire,  for 
appellant     Kiauffman  &  Guernsey,  for  appellea 

RoTHROCK,  J.     1.  The  defendant  is  the  owner  of  a  railroad 
which  it  operates  from  Des  Moines,  Iowa,  to  Cainsville,  in  the  state 
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of  Missouri.  It  passes. tkfaugh  Osceola,  the  county  seat  of  Clarke 
county,  where  it  crosses  tj^ie  main  line  of  the  Chicago,  Burlington  & 
Quincy  Railroad,  'i^bout  14  miles  south  of  Osceola,  it  crosses  the 
Keokuk  &  Wes>efq  Railroad,  at  a  station  called  **  Van  Wert"  The 
Keokuk  &  T/"^estern  road  runs  from  Keokuk  to  Van  Wert,  where  it 
connects '(rkii  the  Humeston  &  Shenandoah  Railroad,  which  runs 
west  to  Shenandoah.  The  defendant's  road  was  constructed  to  the 
points'named  in  1882,  and  at  that  time  a  station  named  "Leslie" 
was  located  at  a  point  about  midway  between  Osceola  and  Van 
Wert.  The  defendant's  railroad  is  what  is  called  a  "  narrow 
gauge,"  and  the  evidence  shows  that,  some  time  after  it  was  con- 
structed, it  fell  into  the  hands  of  a  receiver,  and  was  sold  to  the 
defendant  in  March,  1888.  Soon  thereafter  the  managing  officers 
of  the  defendant  decided  to  divide  up  the  territory  between 
Osceola  and  Van  Wert  by  putting  in  two  stations,  instead  of  one. 
The  plan  was  to  make  the  stations  about  equidistant  To  accom- 
plish this  purpose,  it  was  necessary  to  abandon  or  remove  the 
station  called  "Leslie."  A  station  called  " Phillipsburg "  was 
established  at  a  point  five  miles  south  of  Osceola,  and  another 
station  called  "Green  Bay"  was  es'tablished  five  miles  south  of 
Phillipsburg;  so  that  the  distances  between  stations  on  that  part 
of  the  line  were  approximately  five  miles.  The  residents  in  and 
about  Leslie  made  complaint  of  this  change  in  the  stations,  and 
petitioned  the  railroad  commissioner  to  make  an  order  that  the 
station  at  Leslie  be  re-established  as  it  was  before  the  change  was 
made.  An  investigation  was  made  by  the  commissioners,  and  a 
majority  of  them  made  the  order  upon  which  this  action  is 
founded.  A  very  large  number  of  witnesses  were  examined 
upon  the  trial  in  the  district  court  It  is  not  our  purpose  to  at- 
tempt to  set  out  their  testimony  in  this  opinion.  A  careful  ex- 
amination of  it  has  led  us  to  the  conclusion  that  the  district  court 
rightly  determined  that  the  order  was  not  reasonable  and  proper. 
As  we  view  the  evidence,  the  wants  of  the  people  residing  in 
the  territory  between  Osceola  and  Van  Wert,  and  within  con- 
venient distance  of  the  defendant's  road,  are  as  well  or  better  ac- 
commodated with  railroad  facilities  than  thev  would  be  with  one 
station  located  at  Leslie.  Counsel  for  appellant  do  not  really  dis- 
pute this  proposition.  We  find  the  following  language  in  their 
argument :  "  If  the  defendant  road  has  established  by  the  evi- 
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dence  that  it  has  maintained  two  stations,  one  at  Green  Bay  and 
one  at  Phillipsburg,  as  they  maintained  previous  to  January  1, 
1889,  the  station  at  Leslie,  then  we  admit  that  two  stations  thus 
maintained  would  probably  accommodate  the  public  along  the 
line  of  defendant's  railway  between  Osceola  and  Van  Wert  at 
least  equal  to  the  one  station  at  Leslie  ;  but  we  shall  show  from 
the  record  that  the  stations  at  Green  Bay  and  at  Phillipsburg  are 
mere  sidings,  and  have  never  been  maintained  in  any  proper 
sense  as  stations."  There  is  no  doubt  that  there  is  a  large  pre- 
ponderance of  the  evidence  to  the  effect  that  more  of  the  patrons 
of  the  road  can  be  accommodated  with  two  stations  than  with 
ona  Indeed,  it  appears  to  us  that  this  is  a  fact  which  does  not 
require  the  testimony  of  witnesses  to  establish.  It  is  a  self-evi- 
dent fact  There  might  be  a  case  where,  owing  to  the  topo- 
graphy of  the  county,  nnd  the  condition  of  roads  and 
approaches  to  the  stations,  the  question  would  be  debat- 
able ;  but  there  is  no  such  condition  of  things  in  this 
case.  It  appears  from  the  above  extract  from  the  argument  of 
appellant  that  the  complaint  is  not  so  much  that  the  station 
house  was  removed  from  Leslie,  and  the  station  abandoned,  as 
that  the  stations  at*  Green  Bay  and  at  Phillipsburg  are  not  prop- 
erly maintained.  It  will  be  time  enough  to  determine  that  ques- 
tion when  a  formal  complaint  is  made  to  compel  better  facilities 
at  those  stations.  It  is  true  that  the  stations  on  the  line  of  this 
road  are  not  maintained  as  they  are  on  other  lines  in  this  state. 
It  is  a  narrow-guage  road,  and  the  evidence  shows  that  since  1889 
it  has  been  operated  at  a  loss  of  $100  a  day  of  actual  outlay,  with- 
out expending  anything  for  maintaining  the  property.  There  is 
nothing  in  the  case  which  tends  to  show  that  the  managers  of  the 
road  had  any  intention  to  deprive  any  one  of  proper  facilities  for 
transacting  business  with  the  company.  The  income  of  the  road 
did  not  warrant  the  maintenance  of  expensive  stations,  but  de- 
manded the  strictest  economy.  It  was  thought  by  the  manage- 
ment that,  by  establishing  two  stations  at  points  nearer  the 
junction  of  the  other  roads  named,  the  defendant  would  be  able 
to  control  more  traffic,  by  being  nearer  to  the  inhabitants  residing 
in  the  vicinity  of  Osceola  and  Van  Wert  It  appears  to  us  that 
the  owners  of  the  road  should  not  be  interfered  with  in  the  man- 
agement of  their  property,  including  the  location  of  their  stations, 
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where,  as  in  this  case,  there  is  no  competent  evidence  that  any 
patron  of  the  road  has  been  deprived  of  reasonable  facilities  for 
transacting  business  witH  the  defendant 

2.  Counsel  have  presented  and  discussed  the  question  whether^ 
under  the  statute,  the  railroad  commissioners  have  the  power  to 
order  a  station  established  at  any  point  except  at  the  junction  of 
lines  of  road.  We  do  not  determine  that  question,  because  it  is 
not  necessary  to  do  so  in  this  case.  The  decree  of  the  district 
court  is  affirmed.* 

1.  Railroad  companies— duties  ae  to  estabHshtng>  maintainiiii^  or 
restoring  station* — The  rights  and  duties  of  railroad  companies  as  to  estab- 
lishing and  maintaining  stations,  and  removing  or  changing  the  location  of  sta- 
tions, is  considered  hi  Mobile  &  Ohio  R.  Go.  v.  People,  (III.),  2  Am.  R  R.  <S^ 
Corp.  Rep.  476,  and  Northern  Pac.  R.  Co.  v.  Territory  of  Washington,  (U.  8.),. 
5  Am.  R.  R.  &  Corp.  Rep.  858.  See  also  Conger  v.  New  York,  etc.  R.  Co» 
(N.  Y.),  2  Am.  R.  R  &  Corp.  Rep.  190. 

8.  Changing  site  of  depot  not  an  abolishment  or  disuse  of  it  within 
statute.— Changing  the  site  of  a  depot  from  one  place  to  another  on  the  same 
town  is  not  abolishing  it,  within  the  meaning  of  acts  Miss.  1890,  c.  88,  g  4,  for- 
bidding the  abolishment  or  disuse  of  any  depot,  when  once  established,  with- 
out the  consent  of  the  railroad  commission ;  but  such  change  can  only  be 
made  when  the  interests  of  the  railroad  company  and  the  public  concur  in  de- 
manding it,  and  when  the  new  site  is  not  inconvenient*  or  inaccessible.  State 
V.  Ala.  &  V.  R.  Co.  68  Miss.  658 :  9  So.  Rep.  469. 

The  railroad  commission  having  condemned  appellee's  depot  in  Yicksburg, 
and  ordered  it  to  build  a  new  one,  appellee,  at  much  expense,  began  erecting 
one  on  a  new  site,  the  plans  being  approved  by  the  commission  with  knowledge 
that  the  site  was  new.  Afterwards,  on  complaint  of  the  city  authorities,  the 
commission  declared  the  new  site  inconvenieut,  and  ordered  the  work  discon- 
tinued and  the  new  depot  built  on  the  old  site.  At  the  time  of  this  order,  a 
street,  the  closing  of  which  was  indispensably  prerequisite  for  the  erection  of 
the  new  depot  on  the  old  site,  had  not  been  ordered  to  be  closed  by  the  city  au- 
thorities, nor  the  property  owners'  consent  given  to  its  closing.  The  new  site, 
though  a  few  blocks  further  from  the  business  center,  would  be  more  conve- 
nient for  most  persons  having  freight  business  with  appellee,  and  for  appellee, 
while  it  would  be  more  inconvenient  for  a  few  merchants  in  a  particular  local* 
Ity,  and  for  local  travelers  into  the  city.  Held,  that  having  regard  to  the  in- 
terests of  the  railroad  company  and  of  the  public,  the  new  site  was  not  incon- 
venient.   Ibid. 

I  *Reported  in  54  N.  W.  Rep.  461. 
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Fifth   Ave.    Bank  v.    Forty-second   st.  &  Grand  st. 

Ferry  R.  Co. 

(Court  of  Appeals  of  New  York,  February  28, 1898.) 

1.   COBPORATIONS.      FOBGED  CBBTIFICATB  OF  STOCK.     BONA  FEDB  HOLDBB. 

Before  acceptlDg  a  certificate  of  stock  in  a  corporation,  as  security  for  a  loan, 
the  piesident  of  a  bank  sent  its  confidential  clerk  to  the  office  of  the  company  to 
ascertain  if  the  certificate  was  genuine;  and  tfie  latter  was  infonned  by  the 
secretary  and  treasurer,  in  charge  of  the  office,  that  it  was  genuine.  The  name 
of  the  president  of  the  corporation  had  been  forged  to  the  certificate  by  the 
secretary  and  treasurer,  who  was  associated  in  business  with  the  holder,  all  of 
which  was  unknown  to  the  bank.  Held,  that  the  bank  was  a  bona  fide  holder 
of  such  certificate.  - 

2  Effect  of  foboebt  bt  tbansfsb  agent.  LiABiiiiTT  of  cobpobation. 
Where  the  secretary  and  treasurer  of  a  corporation,  who  is  also  its  agent  for 
the  transfer  of  stock,  and  authorized  to  countersign  and  issue  stock  when  signed 
by  the  president,  forges  the  name  of  the  latter,  and  fraudulently  issues  a  cer- 
tificate of  stock,  the  corporation  is  liable  to  a  bank  which  has  accepted  such 
certificate,  in  good  faith,  as  security  for  a  loan. 

8.  Effect  of  sale  of  stock  bt  plaintiff  followed  bt  bbscission  aftbb 
dibcovbby  of  fbaud.  The  rights  of  such  bank  are  not  affected  by  the  fact 
that  it  sold  such  stock  by  authority  of  the  person  from  whom  it  received  it,  and 
after  the  diBcovery  of  the  forgery  refunded  to  the  purchaser  the  money  paid, 
and  received  the  certificate  back. 

ACTION  by  the  Fifth  Avenue  Bank  of  New  York  against 
the  Forty-second  Street  &  Grand  Street  Ferry  Bailroad 
Company  for  damages  caused  by  defendant's  refusal  to  transfer  on 
its  books  certain  stock  to  plaintiff,  or  to  recognize  plaintiff  as  a 
stockholder.  From  a  judgment  of  the  general  term  (17  N,  Y. 
Supp.  826)  overruling  defendant's  exceptions,  denying  its  motion 
for  a  new  trial,  and  directing  judgment  for  the  plaintiff,  de- 
fendant appeals. 

Freling  E,  Smithy  for  appellant  Edward  G,  James^  for 
respondent 

Maykard,  J.  In  September,  1886,  the  plaintiff,  a  domestic  bank- 
ing corporation,  loaned  one  Hofele  $16,000  upon  his  individual  note, 
payable  in  three  months,  and  secured  by  the  pledge  of  an  instrument 
which  upon  its  face  purported  to  be  a  certificate  for  160  shares  of 
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stock  of  the  defendant,  a  domestic  railroad  corporation  having  its 
office  and  principal  place  of  business  in  the  same  city  with  the  plain- 
tiff. It  was  subsequently  discovered  that  this  certificate  was  spu- 
rious, and  that  the  signature  thereto  of  the  defendant's  president 
had  been  forged  by  one  Eben  S.  Allen,  its  secretary,  who  was  also 
its  treasurer  and  transfer  agent,  and  who  had  in  these  capacities 
signed  and  countersigned  the  certificate,  and  delivered  it  to  Ho- 
fele,  who  was  his  partner  in  business,  for  the  purpose  of  raising 
money  upon  it,  to  be  used  in  the  firm  undertaking.  We  are  re- 
quired upon  this  appeal  to  determine  how  far  the  defendant  com- 
pany is  liable  for  the  loss  sustained  by  the  plaintiff  in  conse- 
quence of  this  fraudulent  and  criminal  act  of  one  of  its  principal 
officers. 

The  good  faith  of  the  plaintiff  in  the  transaction  by  means  of 
which  it  became  possessed  of  the  forged  certificate  seems  to  be 
satisfactorily  established.  Hofele  was  a  stranger  to  the  officers  of 
the  bank,  and  they  had  no  knowledge  of  his  business  relatioris 
with  Allen,  or  that  the  latter  was  in  any  way  interested  in  the 
proposed  loan.  Before  acting  upon  Hofele's  application  for  a  dis- 
count, the  plaintiff's  president  sent  its  confidential  clerk  to  the 
office  of  the  defendant  with  the  certificate,  who,  pursuant  to  in- 
structions, showed  it  to  the  person  in  charge  of  the  office,  who 
was  then  unknown  to  the  clerk,  but  who  proved  to  be  Allen,  its 
secretary  and  treasurer,  and  who  was  asked  if  it  was  genuine,  and 
all  right,  and  if  Hofele  was  a  stockholder  of  the  company,  to 
which  an  affirmative  reply  was  given,  and  a  description  of  Hofele, 
from  which  the  bank  might  identify  him  as  the  person  who  had 
presented  the  certificate,  and  sought  the  loan  upon  the  strength  of 
it  The  clerk  reported  the  result  of  the  interview  to  the  plaintiff's 
officers,  who  thereupon  discounted  Hofele's  note  for  the  sum 
named,  payable  in  three  months,  and  accepted  the  certificate  as 
collateral  security,  in  the  usual  form,  for  its  payment,  and  for  all 
other  present  or  future  demands  of  the  bank  against  him.  The 
note  was  renewed  from  time  to  time,  and  increased  in  amount,  and 
some  smaller  notes  given,  until  his  indebtedness  amounted  to$35,- 
000  and  upwards.  Meanwhile  the  plaintiff  had  taken  as  ad- 
ditional security  a  like  certificate  for  fifty  shares,  to  which  the 
signature  of  the  defendant's  president  had  also  been  forged,  and 
which  was  first  received  as  security  for  a  loan  of  $5,000.     This 
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loan  was  afterwards  consolidated  with  the  other  loans,  and  became 
a  part  ol  the  total  indebtedness,  for  which  both  certificates  were 
held  as  security.  Upon  the  pledge  of  the  fifty-share  certificate 
the  plaintiff  made  no  inquiries  of  the  defendant,  or  of  any  of  its 
officers,  with  reference  to  its  genuineness.  In  July,  1889,  Hofele 
ordered  the  plaintiff  to  sell  the  two  certificates,  and  signed  the 
usual  blank  transfer  or  power  of  attorney  for  that  purpose  upon 
the  back  of  them.  When  they  were  first  hypothecated,  he  liad 
executed  a  separate  power  of  attorney,  authorizing  plaintiff  to 
sell  and  transfer  them  in  case  of  default  in  the  payment  of  the 
loans.  The  certificates  were  sold  by  plaintiff's  brokers,  and 
the  net  sum  of  $48,890  received,  and  placed  to  Hofele's  credit, 
and  his  indebtedness  charged  to  his  account,  leaving  an  appar- 
ent balance  due  him  of  $8,479.  When  the  certificates  were  pre- 
sented by  the  purchasers  at  the  office  of  defendant  for  transfer,  it 
was  refused  upon  the  ground  that  they  were  forged  and  spurious, 
and  the  treasurer  and  transfer  agent  wrote  across  their  face,  in 
red  ink,  the  words  "No  good,"  and  added  their  official  signatures 
to  the  statement  The  plaintiff  then  refunded  to  the  purchasers 
the  amount  paid  upon  the  sale  of  the  certificates,  and  took  an  as- 
signment from  them  of  all  rights  of  action  which  they  had  against 
the  defendant;  and,  upon  the  refusal  of  the  defendant  to  recog- 
nize the  certificates  as  valid  evidences  of  title  to  its  shares  of  stock, 
this  action  was  brought,  in  which  the  plaintiff  has  recovered  for 
its  loss  on  account  of  the  invalidity  of  the  160-share  certificate, 
and  the  defendant  alone  has  appealed. 

With  respect  to  this  certificate,  we  fail  to  discover  any  omis- 
sion on  the  p«irt  of  the  plaintiff  which  would  impeach  its  char- 
acter as  a  bona  fide  holder.  It  made  inquiry  at  the  office  of  the 
defendant,  where  its  books  and  records  were  kept,  and  of  the 
officer  in  charge,  whose  duty  it  was  to  furnish  correct  information 
upon  the  subject;  and  it  had  no  reason  to  suspect  that  the  assur- 
ances it  received  were  misleading,  or  false,  or  that  the  officers  of 
the  defendant  had  entered  iuto  a  conspiracy  with  Hofele  to  de- 
fraud the  public.  It  resorted  to  the  only  source  of  verification 
of  the  truth  of  Hofele's  statements  which  was  readily  accessible, 
and  it  exercised  all  the  care  and  vigilance  which  a  prudent  man 
would  be  expected  to  exhibit  in  the  ordinary  course  of  tlie  busi- 
ness in  which  it  was  engaged.     There  was  no  circumstance  proven 
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which  required  a  display  of  greater  diligence.  Nor  were  the 
rights  of  the  plaintiff  affected  by  the  sale  of  the  certificates,  and 
their  redelivery  to  the  plaintiff  upon  a  refund  of  the  proceeds  of 
the  sale  to  the  purchasers.  Though  nominally  sold  on  the  ac- 
count of  Hofele,  the  plaintiff  was  the  real  party  in  interest  in  the 
transaction.  There  was  an  implied  guaranty  of  the  genuineness 
of  the  certificates,  which  the  vendor  might  be  required  to  make 
good ;  and  as  the  plaintiff  had  received  the  fruits  of  the  transac- 
tion, the  consideration  of  which  had  failed,  it  could  not  lawfully 
withhold  them  from  the  purchasers  when  restoration  was  de- 
manded. The  purchasers  were  also  bonajide  holders  of  the  cer- 
tificates, and  the  plaintiff,  by  their  assignment,  acquired  the  right 
to  the  enforcement  of  whatever  remedies  they  might  have  in  that 
capacity  against  the  defendant,  although  it  was  then  aware  of 
their  fraudulent  issue.  While  certificates  of  stock  in  railroad  and 
other  business  corporations  do  not  possess  the  qualities  of  com- 
mercial paper,  in  the  full  sense  of  the  term,  yet,  as  evidences  of 
title,  when  the  transfer  indorsed  thereon  is  signed  in  blank  by  the 
shareholder,  they  become,  in  effect,  so  far  as  the  public  is  con- 
cerned, as  if  they  had  been  issued  to  bearer.  They  are  then 
readily  transferable  by  delivery,  and  have  an  element  of  negotia- 
bility which  renders  them  an  important  factor  in  the 
financial  and  commercial  transactions  of  the  country.  They 
may  be,  and  are  frequently,  listed  upon  the  stock  exchanges, 
and  their  sales  represent  a  large  proportion  of  the  daily 
business  of  these  bodies.  The  plaintiff  must,  therefore,  be  ac- 
corded whatever  advantage  belongs  to  a  holder  in  good  faith  of  a 
chose  in  action  of  this  character,  and  we  have  only  to  consider 
how  far  the  defendant  is  responsible  for  the  acts  and  representa- 
tions of  its  officers,  by  means  of  which  Hofele  was  enabled  to  ob- 
tain the  plaintiff's  money  upon  the  faith  of  paper  apparently 
valid,  but  in  fact  worthless. 

The  defendant  was  incorporated  under  the  general  railroad  law, 
originally  with  a  capital  of  $600,000,  afterwards  increased  to 
$760,000,  all  of  which  had  been  issued,  excepting  twenty  shares, 
before  1870.  Its  books  relating  to  the  issue  and  transfer  of  stock 
consisted  of  a  certificate  book,  a  transfer  book,  and  a  stock  ledger, 
which  were  all  kept  by  the  secretary,  and  were  in  his  immediate 
custody  ;  but  in  his  official  capacity  and  work  he  was  subject  to 
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ihe  supervision  of  the  president,  and  all  the  officers  were  under 
the  genei'al  control  and  management  of  a  board  of  directors.  It 
is  apparent  from  the  evidence  that  the  secretary  was  ex  officio  the 
transfer  agent  of  the  company.  At  least,  from  1868  to  the  present 
time«  the  secretary  had  acted  as  such  agent ;  and  there  is  no  pro- 
vision  in  the  by-laws  for  the  separate  appointment  of  a  transfer 
Agent,  and  the  only  reference  to  such  an  officer  is  in  a  single  para- 
graph  in  §  15,  where  it  is  provided  that  ''  all  certificates  shall  be 
issued  and  signed  by  the  president  and  treasurer,  and  counter- 
signed by  the  transfer  agent,  under  such  other  regulations  as  the 
board  of  directors  or  finance  committee  may  from  time  to  time 
prescribe."  Whether  the  secretary  was,  by  virtue  of  his  office, 
transfer  agent,  is  not  material ;  but  the  fact  remains  that,  so  far  as 
the  evidence  discloses  anything  upon  the  subject,  he  always  dis- 
charged the  duties  of  that  office,  and  in  the  performance  of  the 
work  was  fitly  characterized  as  the  transfer  agent  of  the  company. 
When  stock  was  issued,  either  in  payment  of  an  original  subscrip- 
tion, or  upon  its  transfer  from  one  person  to  another,  the  engraved 
certificate  was  taken  from  the  certificate  book,  and  filled  up  by  the 
secretary,  presented  to  the  president  and  treasurer,  who  signed  it, 
and  it  was  then  countersigned  by  the  secretary,  as  transfer  agent, 
and  sealed  by  him  with  the  seal  of  the  corporation,  and  delivered 
to  the  stockholder  or  transferee  named  in  it  The  secretary  at  the 
same  time  inserted  the  proper  data  in  the  stub  remaining  in  the 
certificate  book,  and  made  the  necessary  entries  in  the  transfer 
book  and  the  stock  ledger.  The  certificate  received  by  plaintifl! 
from  Hofele  had  been  taken  from  the  certificate  book.  It  ap- 
peared upon  its  face  to  be  perfect  and  regular  in  every  respect 
It  had  the  name  of  the  president  and  treasurer  signed  to  it,  was 
countersigned  by  the  transfer  agent,  and  bore  t\ie  impress  of  the 
corporate  seal.  It  recited  that  Hofele  was  the  owner  of  160 
shares,  of  $100  each,  of  the  capital  stock  of  the  company,  con- 
tained the  usual  provisions  in  regard  to  the  mode  of  transfer,  and 
declared  that  no  certificate  should  bind  the  company  unless  signed 
by  the  president,  and  countersigned  by  its  treasurer  and  transfer 
agent  The  in  iealimonium  clause  asserted  that  the  defendant  had 
caused  that  particular  certificate  to  be  signed  by  its  president,  and 
countersigned  by  its  treasurer  and  transfer  agent,  and  sealed  with 

VOL.  VIII— 2 
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its  corporate  seal,  February  6,  1885.  It  is  very  clear  that  under 
the  i*eguIations  adopted  by  the  defendant,  and  purauing  the  mode 
of  procedure  which  it  had  prescribed,  the  final  act  in  the  issue  of 
a  certificate  of  stock  was  performed  by  its  secretary  and  transfer 
agent,  and  that  when  he  countersigned  it,  and  affixed  the  corporate 
seal,  and  delivered  it,  with  the  intent  that  it  might  be  negotiated, 
it  must  be  regarded,  so  long  as  it  remained  outstanding,  as  a  con* 
tinning  affirmation  by  the  defendant  that  it  had  been  lawfully  is- 
sued, and  that  all  the  conditions  precedent  upon  which  the  right 
to  issue  it  depended  had  been  duly  observed.  Such  is  the  effect 
necessarily  implied  in  the  act  of  countersigning.  This  word  has 
a  well-defined  meaning  both  in  the  law  and  in  the  lexicon.  To 
countersign  an  instrument  is  to  sign  what  has  already  been 
signed  by  a  superior,  to  authenticate  by  an  additional  signature, 
and  usually  has  reference  to  the  signature  of  a  subordinate,  in  ad- 
dition to  that  of  his  superior,  by  way  of  authentication  of  the  ex- 
ecution of  the  writing  to  which  it  is  affixed ;  and  it  denotes  the 
complete  execution  of  the  paper.  Worcest  Diet  When,  there- 
fore, the  defendant's  secretary  and  transfer  agent  countersigned 
and  sealed  this  certificate,  and  put  it  in  circulation,  he  declared, 
in  the  most  formal  manner,  that  it  hud  been  properly  executed  by 
the  defendant,  and  that  every  essential  requirement  of  law  and  of 
the  by-laws  had  been  performed  to  make  it  the  binding  act  of  the 
company.  The  defendant's  by-laws  elsewhere  illustrate  the  appli- 
cation of  the  term,  when  used  with  reference  to  the  signatures  of 
its  officers.  In  section  10  it  is  provided  that  all  moneys  received 
by  the  treasurer  should  be  deposited  in  bank  to  the  joint  credit  of 
the  president  and  treasurer,  to  be  drawn  out  only  by  the  check  of 
the  treasurer,  countersigned  by  the  president  If  the  president 
should  forge  the  name  of  the  treasurer  to  a  check,  and  countersign 
it,  and  put  it  in  circulation,  and  use  the  proceeds  for  his  individual 
benefit,  we  apprehend  it  would  not  be  doubted  that  this  would  be 
regarded  as  a  certificate  of  the  due  execution  of  the  check,  so  far 
as  to  render  the  company  responsible  to  any  peraon  who  innocent- 
ly, and  in  good  faith,  became  the  holder  of  it  This  result  follows 
from  the  application  of  the  fundamental  rules  which  determine 
the  obligations  of  a  principal  for  the  acts  of  his  agent  They  are 
embraced  in  the  comprehensive  statement  of  Story  in  his  work  on 
Agency  (9th  ed.,  §  452),  that  the  principal  is  to  be  "  held  liable  to 
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third  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments, 
misrepresentations,  torts,  negligences,  and  other  malfeasances  or 
misfeasances  and  omissions  of  duty  of  his  agent  in  the  course  of 
his  employitient,  although  the  principal  did  not  authorize  or 
justify  or  participate  in,  or,  indeed,  know  of  such  misconduct,  or 
even  if  he  forbade  the  acts,  or  disapproved  of  them.  In  all  such 
cases  the  rule  applies,  respondent  superior,  and  is  founded  upon 
public  policy  and  convenience  ;  for  in  no  other  way  could  there 
be  any  safety  to  third  persons  in  their  dealings,  either  directly  with 
the  principal,  or  indirectly  with  him,  through  the  instrumentality 
of  agents.  In  every  such  case  the  principal  holds  out  his  agent  as 
competent  and  fit  to  be  trusted,  and  thereby,  in  eflEect,  he  war- 
rants his  fidelity  and  good  conduct  in  all  matters  within  the  scope 
of  the  agency." 

It  is  true  that  the  secretary  and  transf  3r  agent  had  no  authority 
to  issue  a  certificate  of  stock  except  upon  the  surrender  and  can- 
cellation of  a  previously  existing  valid  certificate,  and  the  signa- 
ture of  the  president  and  treasurer  first  obtained  to  the  certificate 
to  be  issued ;  but  these  were  facts  necessarily  and  peculiarly 
within  the  knowledge  of  the  secretary,  and  the  issue  of  the  certifi- 
cate in  due  form  was  a  representation  by  the  secretary  and  trans- 
fer agent  that  these  conditions  had  been  complied  with,  and  that 
the  facts  existed  upon  which  his  right  to  act  depended.  It  was  a 
certificate  apparently  made  in  the  course  of  his  employment,  as  the 
agent  of  the  company,  and  within  the  scope  of  the  general  author- 
ity conferred  upon  him ;  and  the  defendant  is  under  an  implied 
obligation  to  make  indemnity  to  the  plaintiff  for  the  loss  sustained 
by  the  negligent  or  wrongful  exercise  by  its  officers  of  the  general 
powers  conferred  upon  them.  Griswold  v.  Haven,  25  N.  Y.  599; 
Railroad  Co.  v.  Schuyler,  34  N.  Y.  80 ;  Titus  v.  President,  etc., 
of  Turnpike  Road,  61  N.  Y.  237;  Bank  of  Batavia  v.  New  York, 
L.  R  &  W.  R  Co.,  106  N.  Y.  199 ;  12  N.  E.  Rep.  433. 

The  learned  counsel  for  the  defendant  seeks  to  distinguish  this 
case  from  the  authorities  cited  because  the  signature  of  the  presi- 
dent to  the  certificate  was  not  genuine.  But  we  cannot  see  how 
the  forgery  of  the  name  of  the  president  can  relieve  the  defendant 
from  liability  for  the  fraudulent  acts  of  its  secretary,  treasurer, 
and  transfer  agent  They  were  officers  to  whom  it  had  intrusted 
the  authority  to  make  the  final  declaration  as  to  the  validity  of  the 
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fihares  of  stock  it  might  issue ;  and  where  their  acts,  in  the  ap- 
parent exercise  of  this  power,  are  accompanied  with  all  the  indicia 
of  genuineness,  it  is  essential  to  the  public  welfare  that  the  princi- 
pal should  be  responsible  to  all  persons  who  receive  the  certificates 
in  good  faith,  and  for  a  valuable  consideration,  and  in  the  ordinary 
course  of  business,  whether  the  indicia  are  true  or  not  2 
Beach  Priv.  Corp.  p.  790 ;  Bank  v.  Aymar,  8  Hill,  262 ; 
Jarvis  v.  Beach  Co.,  58  Hun,  362 ;  6  N.  Y.  Supp.  708 ; 
Tome  V.  Railroad  Co.,  89  Md.  36 ;  Riilroad  Co.  v.  Wilkens,  44 
Md.  28;  Western  M.  R  Ca  v.  Franklin  Bank,  60  Md.  86; 
Com.  V,  Bank,  137  Mass.  481;  Holden  v.  Phelps,  141  Masa  456;  5 
N.  E.  Rep.  815;  Beach  Co.  v.  Hamad,  27  Fed.  Rep.  486;  Shaw  \: 
Port  Phillip,  eta,  Co.,  18  Q.  B.  Div.  103.  The  rule  is,  we  think,  cor- 
rectly  stated  in  Beach  on  Private  Corporations,  (volume  2, 
§  488  p.  791) :  "  When  certificates  of  stock  contain  apparently 
all  the  essentials  of  genuineness,  a  bona  fide  holder  thereof  has  a 
claim  to  recognition  as  a  stockholder,  if  such  stock  can  legally  be 
issued,  or  to  indemnity,  if  this  cannot  be  dona  The  fact  of  for- 
gery does  not  extinguish  his  right,  when  it  has  been  perpetrated 
by  or  at  the  instance  of  an  officer  placed  in  authority  by  the  cor- 
poration, and  intrusted  with  the  custody  of  its  stock  books,  and 
held  out  by  the  company  as  the  source  of  information  upon  this 
subject" 

Having  reached  the  conclusion  that  the  defendant  is  liable  for 
the  representations  of  its  officers,  appearing  upon  the  face  of  its 
certificate,  over  their  official  signature,  and  under  the  seal  of  the 
corporation,  we  do  not  deem  it  necessary  to  consider  the  effect  of 
the  oral  representations  made  at  the  office  of  the  company  to  the 
plaintiff's  clerk,  except  so  far  as  they  bear  upon  the  question  of 
the  good  faith  of  the  plaintiff  in  the  acquisition  of  the  certificate. 
The  judgment  and  order  must  be  affirmed,  with  costa  All 
concur.* 

CORPORATIONS  — LIABILITY  WITH  RESPECT  TO  FORGED, 
FRAUDULENT.  VOID  AND  IRREGULAR  CERTIFICATES  OF 
STOCK. 

1  The  diflRBrent  kinds  of  tiJa^  IHtttdnlent  and  Irre^iiUu*  oertUI* 

—The  different  sorts  of  false,  fraudulent  and  irregular  certificatOB  of 


'Reported  in  187  N.  T.  281 ;  83  N.  E.  Rep.  878. 
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stock,  by  means  of  which  persons  have  been  defrauded  or  damnified,  and  for 
which  fraud  or  damage  it  has  been  sought  to  hold  the  corporation  liable,  may 
be  grouped  into  the  following  classes : 

1.  Certificates  of  stock,  having  the  genuine  signatures  of  the  proper  officers, 
and  the  genuine  seal  of  the  corporation,  but  fraudulently  issued  by  an  officer 
or  agent  of  the  corporation,  having  authority  to  certify  and  issue  like  certifi- 
cates in  the  ordinary  course  of  business. 

2.  Certificates  fraudulently  issued  by  an  officer  or  agent,  having  authority  to 
certify  and  issue  genuine  certificates  identical  in  form,  to  which  has  been 
forged  the  name  of  some  other  officer  or  agent 

8.  Forged  or  fraudulent  certificates  issued  by  an  officer  or  agent  having  au- 
thority to  certify  and  issue  certificates,  but  which  purport  to  be  the  act  of 
former  officers. 

4.  Forged  certificates  issued  by  an  officer  having  authority  to  sign  but  not  to 
issue  certificates. 

6.  Certificates  bearing  the  genuine  signatures  of  the  proper  officers  and  the 
genuine  seal  of  the  corporation,  but  false  and  fraudulent  in  fact,  and  put  in 
circulation  by  one  having  no  authority  to  certify  or  issue  certificates. 

6.  Certificates,  regular  in  form  and  with  genuine  signatures  and  seals,  but 
fraudulently  issued  in  the  name  of  a  fictitious  person. 

7.  Certificates  surrendered  for  cancellation  and  fraudulently  reissued. 

8.  Certificates,  issued  by  authority  of  the  corporation,  in  good  faith,  but 
void  or  irregular  by  reason  of  some  mistake  of  law  or  fact. 

Doubtless  there  may  be  other  forms  of  fraudulent  certificates,  but  the  fore- 
going appear  to  be  the  only  ones  that  have  found  their  way  into  the  courts. 

8.  liabiltty  with  respect  to  certificates  of  stock  haTinf^the  genu- 
ine signatures  of  the  proper  officers  and  the  genuine  seal  of  the  cor^ 
poration*  but  fWiudulently  issued  by  an  officer  or  agent  haTing 
authority  to  certify  and  issue  such  certificates  in  the  ordinary  course 
off  business. — Such  a  certificate  is  void  in  the  hands  of  one  who  took  with 
knowledge  of  the  facts  or  with  notice,  actual  or  constructive,  of  its  fraudulent 
character.  No  question  of  the  liability  of  the  corporation  can  arise,  except 
with  reference  to  one  who  has  given  value  for  the  certificate  in  good  faith. 
The  question  is:  What  is  the  liability  of  the  corporation  to  such  a  person. 

This  question  first  underwent  careful  consideration  in  what  are  known  as 
the  Schuyler  frauds,  out  of  which  grew  the  cases  of  Bridgport  Bank  v.  New 
Y.  &  N.  H.  R.  Co.,  80  Conn.  281  (1861);  Mechanics'  Bank  v.  New  York  &  N. 
H.  R.  Co..  13  N.  Y.  599  (1856);  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  17  N. 
y.  592  (1858);  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30  (1865). 
Robert  Schuyler  was  a  director  and  also  president  and  transfer  agent  of  the 
New  York  &  New  Haven  Railroad  Co.  He  was  also  a  member  of  the  firm 
of  R.  &  G.  L.  Schuyler,  which  dealt  largely  in  the  stock  of  the  company,  and 
had  large  transactions  with  the  company  itself.  The  capital  stock  of  the  com- 
pany was  $2,000,000,  afterwards  Increased  to  $3,000,000.  In  course  of  a  series  of 
years,  and  prior  to  July  8, 1854,  Schuyler  issued  false  and  fraudulent  certificates 
of  stock  to  the  amount  of  nearly  20,000  shares,  all  of  which  was  in  excess  of  the 
capital  stock  of  the  company.  (34  N.  Y.  p  57.)  The  by-laws  of  the  company 
provided  that  the  stock  should  be  transferable  only  on  the  books  of  the  com* 
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paoy,  upon  the  surrender  of  the  certificate  representing  the  shares  to  be 
transferred,  and  this  was  also  expressed  on  the  face  of  the  certificate.  In  the 
case  of  Mechanics'  Bank  v.  New  York  &  N.  H .  R.  Co. ,  13  N.  Y.  599,  it  appeared 
that  Schuyler  issued  a  certificate  for  eighty-five  shares  to  one  Kyle,  which  was 
wholly  fraudulent.  Kyle  borrowed  money  on  the  certificate  from  plaintiffs 
for  the  use  of  Schuyler.  The  plaintiffs  acted  in  good  faith  and  in  ignorance 
of  Schuyler's  interest  in  the  loan.  After  the  fraud  was  discovered  the  plaint- 
iffs demanded  a  transfer  of  the  stock,  which  was  refused.  Thereupon  they 
brought  suit  against  the  corporation  to  recover  the  damages  they  had  sustained. 
The  court  held  that  the  certificate  was  void  because  the  corporation  had  no 
power  to  issue  it,  and  also  because  it  had  never  authorized  their  issue;  that  the 
certificate  was  not  negotiable,  and  that  plaintiffs  were,  therefore,  chargeable 
with  notice  of  the  authority  of  Schuyler,  as  transfer  ageot,  which  was  shown 
to  be  limited  to  the  making  of  transfers  upon  the  books  of  the  company  upon 
the  surrender  of  the  certificate  representing  the  shares  to  be  transferred;  that 
the  surrender  of  the  old  certificate  was  a  condition  precedent  to  the  authority 
of  Schuyler  to  issue  a  new  one,  the  existence  of  which  tlie  plaintiffs  were  bound 
to  ascertain  at  their  peril,  and  that,  as  this  condition  did  not,  in  fact,  exist, 
the  defendant  was  not  liable. 

Following  this  decision  the  railroad  company  filed  a  bill  against  the  holders 
of  the  spurious  certificates  of  stock  and  prayed  for  their  cancellation.  In 
New  York  &  N.  H.  R.  Co.  v.  Schuyler  et  al.,  17  N.  Y.  592,  some  questions  of 
practice  were  settled  in  this  case.  Afterwards  the  case  was  tried  upon  its 
merits  and  a  decree  made  cancelling  the  spurious  certificates,  and  also  award- 
ing damages  to  various  defendants,  who  were  holders  of  such  certificates. 
The  company  was  held  liable  to  those  who  had  taken  the  certificates  in  good 
faith  on  two  grounds;  first,  that  the  board  of  directors  had  been  negligent  in 
failing  to  examine  the  books  of  the  company  and  to  exercise  a  proper  super- 
vision over  its  affairs,  whereby  Schuyler  had  been  enabled  to  carry  on  his 
frauds,  and  that  the  corporation  should  be  estopped  to  deny  his  authority  to 
do  the  acts  in  question  (see  pages  57-61);  and,  second,  on  the  ground  of 
Agency.  In  this  respect  the  evidence  disclosed  that  a  much  larger  authority 
had  been  confided  \o  Schuyler  than  appeared  in  the  Mechanics  Bank  Case. 
In  that  case  it  only  appeared  that  he  was  authorized  to  issue  certificates  of 
stock,  on  a  transfer  from  one  stockholder  to  another  upon  the  books  and  on 
the  surrender  of  the  previous  certificate.  In  the  later  case,  in  referring  to  the 
authority  of  Schuyler,  the  court  says:  **  It  now  appears  that  the  agent,  in 
addition  to  the  powers  thus  stated  (i.  e.,  in  the  Mechanics  Bank  Case),  had 
authority  also  to  issue  certificates  in  precisely  the  same  form,  to  the  original 
subscribers  for  the  stock,  and  to  some  extent  did  so;  that  he  had  authority  to 
dispose  of  the  stock  of  the  company  not  taken  by  the  original  subscribers  (of 
which  there  was  a  large  amount),  and  issue  certificates  in  the  same  form  to  the 
purchasers;  that  he  had  authority  to  dispose  of  certain  forfeited  shares,  and 
in  such  case  issue  like  certificates;  that  he  had  authority  to  receive  transfers  to 
himself  of  stocks  on  behalf  of  the  company,  and  transfer  the  same  to  pur- 
chasers and  issue  like  certificates  to  them;  that  before  the  increase  of  the 
capital  to  80,000  shares,  he  did  issue  to  his  own  firm  a  large  number  of  false 
certificates  which  became  the  basis  of  transfers  on  the  books  to  third  parties^ 
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and  by  some  arrangement  were  absorbed  into  the  enlarged  capital  as  genuine 
stock;  that  he  acted  to  some  extent  as  financial  agent  of  the  company,  and 
through  his  firm  raised  large  amounts,  indiscriminately,  on  genuine  and  spur- 
ious certificates  of  stock,  which  were  paid  out  ou  the  check  of  the  firm  on  be- 
half of  the  company  and  on  its  construction  account;  that  to  him  was  in- 
trusted the  keeping  of  all  the  stock  accounts  of  the  company  and  its  dealers  at 
the  New  York  office,  and  in  those  accounts  be  entered  all  his  transactions, 
both  false  and  genuine;  that  the  books  were  kept  closed  to  dealers;  that  his 
management  of  the  affairs  of  the  office,  and  of  all  these  various  matters,  was 
never  investigated  or  questioned."  (34  N.  Y.  61,  62.)  After  commenting  on 
these  facts  the  court  says:  ''  In  this  view  of  the  extent  of  the  authority  with 
which  Schuyler  was  clothed  by  the  company,  either  by  direct  appointment  or 
by  recognition  and  ratification,  or  by  actual  enjoyments  of  the  fruits  of  his 
acts,  or  by  long  acquiescence  therein  from  which  a  presumption  or  implied 
agency  arises,  I  have  come  to  the  conclusion  that  the  issuing  of  the  certificates 
by  him  must  be  held  to  be  within  the  scope  of  the  real  or  apparent  authority 
which  he  possessed;  and  the  remedy  of  the  defendants  is  not  prejudiced  by  the 
fact  that  he  used  or  intended  to  use  the  avails  for  his  own  purpose.  In  short, 
they  stand  precisely  in  respect  to  the  remedy  where  they  would  if  the  board  of 
directors  had  issued  the  same  certificates  in  fraud  of  their  powers  under  the 
law,  and  obtained  the  defendants'  moneys  thereon."    (84  N.  Y.  p.  64.) 

But  the  court  went  further  and  held  that  the  company  would  be  liable, 
though  the  only  authority  vested  in  Schuyler  was  to  issue  certificates  when  a 
transfer  was  made  on  the  books  and  the  old  certificate  surrendei'ed.  It  was 
held  that  the  condition,  which  alone  gave  him  authority  to  issue  a  certificate, 
was  an  extrinsic  fact  pecularily  within  the  knowledge  of  the  agent,  that  the  is- 
sue of  a  certificate  was  an  implied  representation  by  him  that  the  condition  had 
been  fulfilled,  and  that  the  company  was  estopped  to  deny  the  truth  of  such 
implied  representation,  as  to  those  who  had  relied  thereon  to  their  prejudice. 
<34  N.  Y.  65-78).  The  general  principle  involved  is  stated  as  follows:  "When 
the  principal  has  clothed  his  agent  with  power  to  do  an  act  upon  the  existence 
of  some  extrinsic  fact  necessarily  and  peculiarly  within  the  knowledge  of  the 
agent,  and  of  the  existence  of  which  the  act  of  executing  the  power  is  itself  a 
representation,  a  third  person  dealing  with  the  agent  in  entire  good  faith  pur- 
suant to  the  apparent  power,  may  rely  upon  the  representation,  and  the  prin- 
cipal is  estopped  from  denying  its  truth  to  his  prejudice."  (84  N.  Y.  p.  78). 
" In  this  view,"  says  the  court,  ''I  see  no  ground  upon  which  the  plaintiffs 
can,  in  this  case,  be  permitted  to  deny  that  Schuyler  was  acting  within  the 
scope  of  his  authority  in  issuing  the  false  certificates;  and  they  are  therefore  to 
be  treated  as  though  issued  by  the  board  of  directors." 

In  the  case  of  Bridgeport  Bank  v.  New  York  «fc  N.  H.  R.  Co.,  80  Conn.  281, 
the  plaintiff  bank  took  of  R.  &  G.  L.  Schuyler,  as  collateral  security,  two  cer- 
tificates of  stock  in  tlie  defendant  company,  for  90  shares.  At  that  time  it  ap- 
peared that  R.  &  G.  L.  Schuyler  held  160  shares  of  genuine  stock  and  400 
or  more  shares  of  spurious  stock.  These  ceitificates  the  bank  held,  without 
having  the  stock  transferred  on  the  books,  until  the  frauds  of  Schuyler  were 
discovered.  A  transfer  having  then  been  refused,  the  bank  brought  suit  for 
damages.    The  court  held  that  as  the  certificates  were  in  due  form  and  issued 
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by  the  proper  officer,  they  were  prima  fade  yalid  in  the  hands  of  a  bona  fide 
holder,  that,  in  the  absence  of  evidence  it  must  be  presumed  that  the  firm  of 
R.  &  G.  L.  Schuyler  had  genuine  stock  to  which  the  •  certiflcates  could  apply, 
and  that  the  burden  was  on  the  company  to  show  that  the  certificates  were 
spurious  and  that  the  Schuylers  had  no  genuine  stock  to  which  th^  could 
apply.  The  court  found  that  the  company  had  failed  to  show  that  the  certi- 
ficates in  question  were  spurious  and  affirmed  a  Judgment  for  the  plaintiff.  The 
question  of  the  liability  of  the  company  in  case  the  certificates  were  proven  to* 
be  spurious  was  not  presented  or  decided. 

In  Allen  v.  South  Boston  R.  Co.,  160  Mass.  200;  d2  N.  E.  Rep.  917,  the  facta 
are  very  similar  to  those  iu  the  Schuyler  cases.  Reed  was  treasurer  of  the  de- 
fendant company  and  had  authority  to  sign,  seal  and  issue  certificates  of  stock, 
previously  signed  by  the  president,  but  only  upon  a  transfer  on  the  books  of 
the  company  and  surrender  of  the  old  certificate.  The  president  was  in  the 
habit  of  leaving  certiflcates  signed  in  blank  with  Reed.  The  latter  filled  out 
and  issued  the  certificates  in  question,  fraudulently  and  without  any  transfer  or 
surrender  of  prior  certificates.  They  bore  the  genuine  signatures  of  the  proper 
officers  and  had  all  the  indicia  of  genuine  certificates.  The  plaintiffs  were 
found  to  be  innocent  holders  thereof  for  value,  and  the  corporation  was  held 
liable  to  them  for  the  damages  they  had  sustained.  The  agr^  facts  were  held 
to  show  "  gross  carelessness  on  the  part  of  the  president  in  signing  oertificatea 
in  blank,  and  negligence  on  the  part  of  the  directors  in  not  examining  the 
books  and  discovering  the  fictitious  transfers  of  stock  made  by  Reed."  Coun- 
sel for  the  corporation  admitted,  and  the  court  declared,  the  general  rule  to  be 
"  that  a  corporation  is  estopped  to  deny  the  validity  of  certificates  issued  in 
proper  form  under  its  seal,  and  duly  signed  by  the  officers  authorized  to  issue 
certificates,  if  they  are  held  by  persons  who  took  them  for  value  without  knowl- 
edge or  notice  that  they  liad  been  fraudulently  issued.'*  As  to  the  grounds  of 
liability  the  court  says:  "The  ground  on  which  a  corporation  is  liable  to  a 
bona  fide  purchaser  for  value  of  false  certiflcates  of  its  stock  issued  under  its 
seal,  signed  by  the  proper  officers,  and  apparently  genuine,  is  that  the  certi- 
flcates are  statements  by  the  corporation  of  facts  which  it  is  its  duty  to  know, 
and  which  cannot  well  be  known  to  the  purchaser."  And  again:  "  The  present 
cases,  we  think,  fall  within  the  principle,  that,  where  one  of  two  innocent  per- 
sons must  suffer  a  loss  from  the  fraud  of  a  third,  the  loss  must  be  borne  by 
him  whose  negligence  enabled  the  third  person  to  commit  the  fraud." 

In  Willis  V.  Fry.  18  Phila.  8  {,  which  was  a  similar  case  and  similarly  de- 
cided, the  court  says :  ''  It  is  well  settled  that  one  who,  as  a  purchaser  or 
lender,  gives  value  on  the  faith  of  a  certificate  of  stock  authenticated  by  the 
seal  of  the  corporation  and  the  signatures  of  the  proper  officers,  acquires  an 
equitable  title  and  may  require  the  corporation  to  transfer  the  stock  to  him,  or 
respond  in  damages  for  the  default.  It  is  not  a  sufficient  answer  to  such  a 
demand  that  the  certificate  was  fraudulently  issued,  because  corporations  are 
not  less  than  natural  persons  answerable  for  the  conduct  of  their  agents  in  the  bus- 
iness entrusted  to  their  care.  Nor  is  it  necessarily  conclusive  against  such  a  pur- 
chaser that  the  party  from  whom  he  bought  was  cognizant  of  or  participated 
in  the  fraud.  If  a  certificate  of  stock  is  not  a  negotiable  instrument.  It  is  a 
written  declaration  that  the  holder  has  a  definite  share  in  the  capital  or  profits 
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of  the  conoem,  which,  though  delivered  to  him,  is  intended  for  circulation 
and  virtually  addressed  to  all  the  world,  and  third  persons  who  are  misled  by 
such  an  instrument,  may  Justly  require  that  the  loss  shall  fall  upon  the  cor- 
poration and  not  on  them."  This  decision  was  afterwards  affirmed  by  the  su- 
preme court.    See  p.  44  of  the  report. 

The  question  received  very  elaborate  consideration  in  a  series  of  cases  in  the 
courts  of  Cincinnati  growing  out  of  the  frauds  of  one  Gkorge  E.  Doughty,  sec- 
retary of  the  Cincinnati,  New  Orleans  <&  Texas  Pac.  Ry.  Co.  Certificates 
were  required  to  be  signed  by  the  president  and  secretary  and  sealed  with  the 
corporate  seal.  The  president  was  in  the  habit  of  signing  certificates  in  blank 
and  leaving  them  with  the  secretary.  Between  the  dates  of  October  12,  1881, 
and  May  25,  1882.  when  Doughty  died,  the  latter  issued  a  large  number  of 
fraudulent  certificates  to  himself,  which  he  used  as  collateral  security  for  loans 
obtained  of  various  parties.  These  certificates  bore  the  genuine  seal  of  the 
corporation  and  the  genuine  signature  of  the  president.  Prior  to  these  frauds 
the  full  amount  of  the  authorized  capital  stock  of  the  corporation  had  been  is- 
sued. Doughty  was  a  subscriber  for  650  shares  of  stock,  and  from  time  to 
time  became  the  owner  and  holder  of  other  genuine  stock.  After  the  death  of 
Doughty  his  frauds  were  discovered,  and  various  suits  were  brought  by 
holders  of  stock  issued  to  Doughty,  which  suits  appear  to  have  been  tried  on 
the  issue,  whether  the  stock  in  question  was  genuine  stock  or  spurious.  Citi- 
zen's National  Bank  v.  Cincinnati,  etc.,  R.  Co.,  11  Weekly  L.  B.  86 ;  Cincin- 
nati, etc.,  R.  Co.  V.  Rawson,  16  Weekly  L.  B.  423;  Perin  v.  Cincinnati,  etc., 
R.  Co.,  18  Weekly  L.  B.  882.  Afterwards  the  railroad  company  filed  a  bill  in 
equity  against  the  various  holders  of  the  Doughty  certificates,  to  have  the  gen- 
uine ones  ascertained,  the  spurious  ones  canceled,  and  the  rights  of  the  parties 
settled.  The  bill  was  held  good  on  demurrer  by  the  general  term  of  the  supe- 
rior court,  in  Cincinnati,  etc.  R.  Co.  v.  Citizens  National  Bank,  23  Weekly  L. 
B.  248.  In  a  trial  upon  the  merits,  the  trial  court  held  that  the  holders  of  the 
spurious  certificates  had  no  claim  against  the  corporation,  for  the  reason  that 
the  certificates  were  issued  to  Doughty  himself  and  that  fact  put  them  upon 
notice.  24  Weekly  L.  B.  198.  On  appeal  to  the  general  term  this  decision 
was  reversed,  the  court  holding  that  the  corporation  was  negligent  in  not  exer- 
cising a  proper  supervision  over  the  secretary  and  in  not  making  or  providing 
for  any  examination  of  his  books  or  accounts,  that  this  negligence  enabled  the 
secretary  to  commit  the  frauds  in  question  and  was  therefore  the  proximate 
cause  of  the  frauds,  and  that  the  corporation  was  liable  therefor.  It  was  fur- 
U  er  held  that  the  fact  of  the  certificates  being  issued  to  Doughty  was  not 
notice  of  any  irregularity  and  did  not  put  the  holders  upon  inquiry.  Citizens 
National  Bank  v.  Cincinnati,  etc.,  R.  Co.,  29  Weekly  L.  B.  15.  The  opinion 
in  this  case  presents  a  very  full  and  elaborate  discussion  of  the  various  ques- 
tions, direct  and  collateral,  involved  in  the  decision. 

The  following  cases  are  also  directly  in  point,  and  sustain  the  liability  of  the 
corporation  in  such  cases.  Tome  v.  Parkersburg  Branch  R.  Co.,  39  Md.  86; 
Baltimore  &  O.  R.  Co.  v.  Wilkins.  44  Md.  11,  27,  28:  Titus  v.  Turnpike  Road^ 
61  N.  T.  287;  affirming  5  Lans.  287;  Bank  of  Kentucky  v.  Schuylkill  Bank^ 
1  Parsons'  Select  Cas.  180;  People's  Bank  v.  Kurtz,  99  Penn.  St.  844. 
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As  a  result  of  the  authorities,  we  think  it  may  be  stated  that  a  corporation 
wiJl  be  liable,  as  to  certificates  of  the  first  class,  to  oae  who  has  given  value 
therefor,  without  notice  of  the  fraud  or  knowledge  of  any  fact  to  put  him  upon  in- 
quiry. Nor  do  we  understand  that  there  are  any  cases  to  the  contrary,  except  that 
of  Mechanics' Bank  V.  New  York  &N.  H.  R.  Co.,  18  N.  Y.  599,  which  has  been 
virtually  overruled.  The  case  of  Holbrook  v.  Faquier  &  Alex.  T.  Co.,  8  Cranch 
C.  C.  425,  is  also  a  possible  exception,  but  the  case  is  obscure  and  may  be  dis- 
tinguished. There  is  possibly  some  conflict  of  authority  as  to  what  will  be 
sufficient  to  affect  one  with  notice  of  the  fraud  in  such  cases  This  conflict,  if 
any  there  is,  arises  chiefly  with  reference  to  the  effect  to  be  given  the  words 
usually  found  in  a  certificate,  that  the  stock  represented  by  it  is  transferrable 
only  on  the  books  of  tlie  company  on  surrender  of  the  certificate.  See  Moores 
V.  Citizens'  National  Bank,  111  U.  S.  156;  Allen  v.  South  Boston  R.  Co.,  150 
Mass.  200;  22  N.  E.  Rep.  917;  Farrington  v.  South  Boston  R.  Co.,  150  Mass. 
406;  28  N.  E.  Rep.  109;  Hill  v.  C.  F.  Jewell  Pub.  Co.,  154  Mass.  172;  28  N. 
E.  Rep.  142.    This  question  and  these  cases  will  be  considered  later  on. 

8*  Liability  with  respect  to  eertillcates  fraudulently  imued  by  aa 
ollleer  or  a^ent  havlncf  authority  to  oertiiy  and  issue  g^enuine  cer- 
tificates identical  in  form,  to  which  has  been  forged  the  necessary 
signatures  other  than  his  own. — It  is  manifest  that  this  case  does  not 
differ  from  the  first  case  already  considered,  except  in  the  fact  that  the  oflScer 
or  agent  issuing  the  certificate,  instead  of  using  a  form  previously  signed  in 
blank,  or  procuring  the  other  necessary  signatures  by  fraud  or  artifice,  de- 
liberately forges  such  names  to  the  certificate.  There  seems  to  be  no  reason 
why  the  liability  of  the  corporation  should  be  different  in  this  case  than  in  the 
other.  The  fact  that  the  fraud  and  wrong  of  the  agent  is  greater  should  not 
make  the  liability  of  tlie  corporation  less,  when  in  all  other  respects  the  act  is 
essentially  the  same.  In  Tome  v.  Purkersburg  Branch  R.  Co.,  89  Md.  86,  the 
plaintiff  loaned  money  to  Rich  &  Co.  on  certificates  of  stock  in  the  defendant 
company,  which  were  issued  directly  in  the  name  of  the  plaintiff.  At  that 
time  P.  G.  Winkle  was  president  of  the  company  and  John  L.  Crawford, 
treasurer  and  transfer  agent.  The  certificates  in  question  were  fraudulently 
issued  by  Crawford,  and  the  money  borrowed  by  Rich  &  Co.  was  for  his 
benefit.  The  plaintiff,  however,  knew  nothing  of  these  facts.  Winkle  was 
in  the  habit  of  signing  certificates  in  blank  and  leaving  them  with  Crawford  to 
be  used  as  occasion  required.  It  was  a  disputed  question  whether  the  certifi- 
cates in  question  had  the  genuine  signature  of  Winkle  or  whether  his  name 
had  been  forged  thereto  by  Crawford.  The  court  disposed  of  this  case  on 
the  latter  assumption.  The  issuing  of  the  certificate  was  held  to  be  within 
the  transfer  agent's  apparent  authortiy,  and  the  corporation  was  held  liable 
to  the  plaintiff  who  had  advanced  his  money  on  the  certificates  in  good  faith. 
**It  is  essential  to  public  welfare,"  says  the  court,  *' that  where  the  acts  of 
acknowledged  agents  are  accompanied  with  all  the  indicia  of  genuinenesi,  and 
issued  for  a  valuable  consideration,  the  principal  should  be  responsible, 
whether  the  indicia  are  true  or  not.  Such  liability  would  conduce  to  greater 
vigilance  on  the  part  of  the  principal,  greater  fidelity  in  the  agent,  and  greater 
security  to  all  dealing  with  them." 

On  the  bearing  of  the  fact  that  the  president's  signature  was  forged,  the 
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court  says:  "If  the  principal  is  responsible  for  the  frauds  of  his  agent,  as 
seems  to  be  settled  by  the  foregoing  authorities,  it  cannot  be  material  what 
shape  Ihe  fraud  assumes.  It  would  be  illogical  to  suppose  that  the  liability  of 
the  principal  is  lessened  by  the  magnitude  of  the  fraud;  that  the  greater  the 
breach  of  trust  on  the  part  of  the  agent,  the  less  the  responsibility  of  the 
employer.  Every  species  of  crimen  fcM  not  accompanied  with  force,  theft, 
forgery  and  perjury,  are  only  frauds  of  a  deeper  dye.  To  exonerate  the  prin- 
cipal because  the  fraud  of  his  agent  amounted  to  a  felony,  would  violate  the 
reason  of  the  rule,  '  respondeat  superior /  deprive  innocent  third  parties  of  all 
indemnity,  expose  them  to  the  risks  of  fraudulent  devices,  most  dangerous, 
because  most  difficult  to  detect,  and  leave  them  without  any  protection  other 
than  the  fear  of  prosecution  and  punishment."    pp.  84-85. 

This  decision  was  fully  approved  in  the  subsequent  case  of  Baltimore  &  O. 
R.  Co.  ▼.  Wilkins,  44  Md.  11,  in  which  the  court,  referring  to  the  former  deci- 
sion, says:  "These  cases  were  carefully  considered,  and  we  there  determined 
that  the  corporation  was  responsible  for  the  acts  of  its  treasurer  and  transfer 
agent,  who  surreptitiously  and  fraudulently  issued  for  his  own  benefit,  false 
and  forged  certificates  of  stock  of  the  company,  and  passed  them  off  upon  the 
commercial  public  who  advanced  money  on  the  pledge  of  them,  and  received, 
treated,  and  acted  upon  them  as  genuine.  This  treasurer  and  transfer  agent 
was  made  by  the  company,  the  custodian  of  the  ledger  and  other  books  relat- 
ing exclusively  to  the'  ownership  and  transfer  of  ito  capital  stock;  he  was 
authorized  to  prepare  and  countersign  all  certificates  of  stock  to  be  issued, 
and  to  affix  the  company's  seal  (which  was  entrusted  to  his  keeping  and  placed 
in  his  office),  to  all  such  certificates  when  signed  by  the  president;  he  was,  in 
fact,  constituted  the  executive  officer  of  the  corporation  with  large  discretion- 
ary powers,  and  was  held  out  by  the  company  to  the  public  as  the  proper 
party  from  whom  information  as  to  the  ownership  of  its  stock  was  to  be  ascer- 
tained, and  in  fact  cu  the  source  of  information  on  that  subject.  In  this  way 
the  public  were  by  the  acts  of  the  corporation  exposed  to  the  risks  of  fraudu- 
lent devices  most  dangerous  because  most  difficult  to  detect." 

Precisely  the  same  question  is  passed  upon,  with  the  same  result,  in  the  prin- 
cipal case,  where  the  court  says:  "  We  cannot  see  how  the  forgery  of  the  name 
of  the  president  can  relieve  the  defendant  from  liability  for  the  fraudulent  acts 
of  its  secretary,  treasurer  and  transfer  agent.  They  were  officers  to  whom  it 
bad  intrusted  the  authority  to  make  the  final  declaration  as  to  the  validity  of 
the  shares  of  stock  it  might  issue;  and  when  their  acts,  in  tlie  apparent  exer- 
cise of  this  power,  are  accompanied  with  all  the  indicia  of  genuineness,  it  is 
essential  to  the  public  welfare  that  the  principal  should  be  responsible  to  all 
persons  who  receive  the  certificates  in  good  faith,  and  for  a  valuable  considera- 
tion, and  in  the  ordinary  course  of  business,  whether  the  indicia  are  true  or 
not." 

The  same  conclusion  was  reached  in  Shaw  v.  Port  Phillip  Gtold  Mine  Co., 
13  Q.  B.  D.  103.  Certificates  of  stock  in  the  defendant  corporation  were  re- 
quired to  be  signed  by  a  director  and  by  the  secretary  and  accountant  and 
sealed  with  the  corporate  seal.  It  was  the  duty  of  the  secretary  to  procure  the 
due  execution  of  certificates  and  to  issue  them  to  the  persons  entitled  thereto. 
One  J.  W.  Purchase  was  both  secretary  and  accountant     He  fraudulently  is- 
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sued  a  certificate  in  regular  form  to  one  G.  to  which  the  name  of  a  director  waa 
forged.  The  pUintifl  advanced  money  on  the  faith  of  the  certificate,  and  it 
was  held  that  the  corporation  was  liable  to  him.  The  court  distinctly  holds 
that  it  makes  no  difference  whether  the  fraud  is  carried  out  by  means  of  forgery 
or  otherwise,  when  it  is  perpetrated  by  the  officer,  who  is  authorized  to  com- 
plete and  issue  certificates.  "  It  was  argued  by  counsel  for  the  defendants,*' 
says  Mathews  J.,  "that  the  fact  that  the  certificate  was  a  forgery  prevented  their 
being  liable  for  the  act  of  their  agent  but  he  failed,  as  it  appeared  to  me,  to  es- 
tablish any  difference  for  this  purpose  between  a  fraud  carried  out  by  means  of 
forgery  and  any  other  fraud." 

See  also  Western  Maryland  R.  Co.  v.  Franklin  Bank,  60  Md.  36,  post  §  5. 

4.  Uability  with  respect  to  for|^ed  or  fHmdnlent  certificates  is- 
raed  b^  aa  c»flicer  or  ag^eatv  having  authority  to  eertil^  and  iasae 
certificates  but  which  purport  to  be  the  act  of  former  officers.^ 
This  question  is  passed  upon  in  Mutual  Life  Ins.  Co.  v.  Forty-second  St.  & 
Grand  St.  Perry  R.  Co.,  (Supreme  Court,  General  Term)  26  N.  Y.  8.  545. 
There  was  no  dispute  about  the  facts  which  were  as  follows:  For  some  time 
prior  to  and  on  the  8d  day  of  February,  1883,  John  Green  was  president, 
Charles  Curtiss  was  treasurer,  and  Eben  S.  Allen  was  secretary  and  transfer 
agent  of  the  defendant.  Prior  to  this  time.  Green  signed,  as  president,  certain 
blank  certificates  of  stock  of  the  defendant,  one  of  wbich  is  the  subject-matter 
of  this  action,  and  handed  the  same  to  Curtiss,  the  treasurer,  who  shortly  after 
delivered  the  same  to  Allen,  who  thereafter  kept  them  in  his  private  drawer. 
In  January,  1886,  Allen  took  one  of  said  blank  certificates  signed  by  Green  as 
president,  and  filled  out  the  same,  dating  it  February  8,  1883,  numbering  it 
976,  and  stating  the  number  of  shares  which  it  represented  to  be  229,  and  that 
the  same  belonged  to  F.  W.  Hofele,  and  writing  the  name  of  Charles  Curtiss 
opposite  the  printed  woni  *' treasurer"  upon  said  certificate,  without  the 
knowledge  or  authority  of  said  Curtiss,  and  below  writing  his  name,  Eben  S. 
Allen,  opposite  the  words  **  transfer  agent."  This  ceriiticate  Allen  delivered 
to  said  F.  W.  Hofclc.  Green  had  ceased  to  be  president  of  the  defendant,  and 
Curtiss  had  ceased  to  be  the  treasurer,  in  April,  1883.  When  the  said  certifi- 
cate was  filled  out  in  January,  1886,  as  above  stated,  Charles  Curtiss  was 
president,  and  Allen  was  treasurer,  secretary,  and  transfer  agent,  of  the  de- 
fendant. 

The  issuance  of  this  certificate  was  never  authorized  by  the  defendant,  but 
the  same  was  fraudulently  and  feloniously  issued  by  Allen,  and  neither  the  de- 
fendant nor  any  of  its  oiTlcers,  except  Allen,  had  any  knowledge  or  informa- 
tion of  such  issuance  until  August,  1889,  when  the  plaintiff  demanded  the 
transfer  of  the  stock  purporting  to  be  represented  by  such  certificate.  After 
the  receipt  by  Hofele  of  such  certificate,  he  applied  to  the  American  Exchange 
Bank  for  a  loan  of  $30,000  upon  his  note,  and  tendered  this  certificate  as  col- 
lateral security.  The  bank  thereupon,  and  before  making  the  loan,  made  in- 
^  quiry  at  the  defendant's  ofiice  as  to  the  genuinenesss  of  the  certificate,  and  was 
informed  by  Allen,  who  was  treasurer,  secretary,  and  transfer  agent,  and  had 
charge  of  the  issuance  of  stock,  that  it  was  genuine.  Upon  receiving  this  in- 
formation the  bank  made  the  loan  of  $30,000  upon  Hofele's  note,  taking  said 
certificate  as  collateral.     Subsequently,  while  the  loan  made  by  the  American 
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Exchange  Bank  remained  unpaid,  one  Qrant«  acting  in  his  own  name,  but 
really  representing  Hofele,  applied  to  the  plaintiff  for  a  loan  of  $88,000,  and 
offered  to  give  as  collateral  security  229  shares  of  defendant's  stock,  which  tlie 
pUintlff  agreed  to  take.  Afterwards,  Qrant,  accompanied  by  a  messenger 
from  the  American  Exchange  Bank,  who  brought  the  certificate  of  stock  held 
by  the  bank  as  collateral  to  the  loan  of  Hofele,  came  to  plaintiff's  place  of 
business,  and.  Grant,  having  made  his  note  for  $83,000,  the  same,  with  the 
certificate  in  question,  was  delivered  to  the  plaintiff,  and  it  issued  its  check 
I  ir  the  amount  of  the  loan,  which  Qrant  then  and  there  indorsed  to  the  Ameri- 
can Exchange  Bank,  and  delivered  to  the  messenger,  and  subsequently  re- 
ceived back  Hofele's  note,  and  a  certificate  to  Hofele's  order,  for  the  difference 
between  Hofele's  note  and  the  amount  received  from  the  plaintiff,  less  $820 
paid  in  money.  Before  making  this  loan  to  Qrant,  the  plamtiff  inquired  of 
the  American  Exchange  Bank  what  it  knew  as  to  the  certificate,  and  the  in- 
formation previously  received  by  the  bank  from  the  oflice  of  the  defendant 
was  communicated.  The  loan  by  plaintiff  was  renewed  from  time  to  time,  no 
part  thereof  having  been  paid.  Subsequently,  the  plaintiff  demanded  a  trans- 
fer of  the  stock,  but  such  transfer  was  refused,  and  thereupon  this  action  was 
brought  to  recover  the  damages  sustained.  The  cause  having  been  tried  before 
a  referee,  and  he  having  reported  for  a  dismissal  of  the  complaint,  from  the 
judgment  entered  upon  such  report,  this  appeal  is  taken. 

Upon  these  facts  the  court  says:  "Two  questions  seem  to  be  presented, 
which  it  is  necessary  to  consider.  The  first  is,  whether  the  defendant  is 
bound  by  the  representations  contained  in  the  certificate  itself  issued  by  its 
duly  authorized  agent;  and,  secondly,  whether  the  plaintiff  in  this  action  is 
entitled  to  any  benefit  from  the  representations  made  to  the  American  Ex- 
change Bapk  at  the  office  of  the  company  as  to  the  genuineness  of  this  certifi- 
cate prior  to  the  making  of  the  loan  to  Hofele." 

Both  parties  relied  upon  the  principal  case,  and  after  an  extended  review  of 
that  case,  the  court  concludes  as  follows  upon  the  first  point:  "  The  whole 
scope  and  reasoning  and  foundation  of  the  opinion  was  that  Allen  had  been 
intrusted  by  the  corporation  with  the  stock  books  of  the  company,  and  held 
out  as  the  source  of  information  upon  the  subject  of  the  regularity  of  its  cer- 
tificates; and  the  force  of  their  reasoning  which  pervades  the  whole  opinion 
cannot  be  broken  by  the  language  used  in  a  casual  sentence;  and  the  conclu- 
sion arrived  at  is  in  accord  with  the  principle  enunciated  by  Story  in  the 
quotation  above  cited,  viz.:  that  the  principal  is  responsible  for  the  acts  of  his 
agent  when  acting  within  the  scope  of  the  general  authority  conferred  upon 
him.  That  does  not  mean  that  he  does  the  precise  thing  which  the  principal 
has  authorized  him  to  do,  but  when,  so  far  as  the  world  knows,  or  can  know 
with  reasonable  diligence,  he  bus  so  done,  the  principal  is  required  to  respond. 
Any  other  rule  would  place  every  person  at  the  mercy  of  a  principal,  where 
dealings  had  been  had  through  an  agent;  and  in  respect  to  corporations  it 
would  be  absolutely  impossible  that  business  could  be  conducted,  because  the 
only  way  to  ascertain  whether  any  of  its  officers  have  authority  to  act  would  be 
to  call  a  meeting  of  the  board  of  directors,  and  get  a  resolution  passed  certify- 
ing to  their  powers  in  respect  to  each  individual  transaction.  Corporations 
have  become  so  general  that  the  courts  have  been  compelled  to  recognize  the 
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fact  that  the  officers  are  to  be  presumed  to  have  the  authority  to  perform  the 
duties  which  such  officers  ordinarily  perform  in  corporations  of  like  character." 

The  court  also  held  that  the  plaintiff  was  entitled  to  be  subrogated  to  any 
claim  the  American  Exchange  Bank  had,  based  upon  the  representations  made 
to  it  at  the  office  of  the  defendant  before  the  original  loan  was  made.  The 
case  of  Gaus  v.  Thieme,  93  N.  T.  225,  was  especially  relied  upon  to  sustain 
this  view. 

The  case  of  HoUman  v.  Forty-second  St.  &  Grand  St.  Perry  R.  Co.,  26  N. 
T.  8.  558,  was  decided  at  the  same  time  as  the  case  last  referred  to,  and  a 
judgment  for  the  plaintiff  was  affirmed  on  the  first  ground  considered  in  the 
Mutual  Life  Ins.  Co.'s  case.  The  precise  facts  in  regard  to  the  certificate  in 
the  HoUman  case  do  not  appear,  but  they  are  assumed  to  be  the  same  as  in  the 
Mutual  Life  Ins.  Co.'s  case. 

In  these  cases  there  appears  to  have  been  no  reference  to  the  decision  of 
the  court  of  appeals  in  Manhattan  Life  Ins.  Co.  against  the  same  defend- 
ant, which  is  the  next  reported  case  in  this  volume.  By  reference  to  the 
case  it  will  appear  that  the  same  Allen  while  president  of  the  defendant  com- 
pany in  1888  filled  out  a  certificate,  which  had  been  signed  in  blank  by  a  former 
president,  and  dated  it  in  1881.  He  forged  the  name  of  the  then  secretary  and 
affixed  his  own  name  as  transfer  agent,  which  he  was  at  the  time  the  certificate 
was  dated.  The  certificate  was  made  out  to  Allen  and  he  used  it  as  collateral 
security  for  a  loan,  which  he  obtained  directly  of  the  plaintiff.  The  certificate, 
therefore,  purported  to  be  properly  certified  for  a  certificate  issued  in  1881  but 
had  none  of  the  indicia  of  a  genuine  certificate  issued  in  1888,  unless  it  was  the 
blank  form  on  which  it  was  made  out.  It  was  held  that  the  act  of  Allen  was  not 
within  the  apparent  scope  of  any  authority  which  the  corix)ration  had  conferred 
upon  him  and  that  it  was  not  liable  to  the  plaintiff  in  respect  of  tlie  certificate. 
There  was  no  negligence,  unk'ss  it  was  the  act  of  the  former  president  in  sign- 
ing the  certificate  in  blank,  and  this  was  a  matter  not  considered  by  the  court. 

The  Manhattan  case  and  the  Mutual  case  differ  in  this;  in  the  former 
Allen  was  president  and  bad  authority  to  sign  but  not  to  issue  certificates; 
in  the  latter  he  was  transfer  agent  and  had  authority  both  to  sign  and 
issue  certificates.  But  in  neither  case  did  Allen  have  any  authority,  real  or 
apparent,  to  issue  such  certificates  as  were  involved  in  those  cases.  In  the 
Manhattan  case  the  court  of  appeals  says:  "The  rule  which  imposes  a  lia- 
bility upon  the  principal  for  the  unauthorized  acts  of  his  agent  is  founded 
upon  public  policy,  and  is  well  defined.  It  is  limited  to  cases  wTiere  there  was 
an  apparent  authority  to  do  tlie  act  in  question,  and  it  appeared  to  Tiave  been 
done  in  the  course  of  his  employmerit  as  agents  and  was  within  the  scope  oj 
his  general  powers.  None  of  these  grounds  of  liability  have  been  shown  here. 
The  agency  did  not  exist  in  1888,  which  was  necessary  in  order  to  deprive 
the  principal  of  the  right  to  disclaim  responsibility  for  the  unauthorized  act, 
with  respect  to  tJie  creation  of  certificates  bearing  date  in  1881,  he  was  as  destitute 
of  authority  as  if  he  hid  been  a  stranger  to  the  corporation.  He  not  only  could 
not  issue  them,  but  he  could  take  no  part  in  their  issue,  or  do  any  act  required 
by  law  or  by  tlie  by-laws  essential  to  give  them  validity.  When  he  issued  such  a 
certificate  in  his  own  name,  he  was  not  apparently  acting  within  the  scope  of 
any  general  authority  •conferred  upon  him  by  the  corporation." 
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Why  are  not  these  principles  equally  applicable  to  the  certificate  InTolred 
in  the  Mutual  case?  Allen  had  no  authority,  real  or  apparent,  in  1886,  to 
issue  a  certificate  dated  in  1888  and  bearing  the  signatures  of  former  ofllcers. 
The  logic  of  the  Manhattan  case  seems  to  be,  that  to  make  the  corporation 
liable  for  the  act  of  its  agent  in  issuing  a  fraudulent  certificate,  the  act  must 
be  one  within  the  apparent  scope  of  the  agent's  authority  at  the  time  it  ie  done, 
thai  is  the  eertifieate  must  be  such  inform  and  effect  as  he  had  authority  to  issue 
at  the  time  it  was  issued. 

5.  f  iabJHty  with  respect  to  ft>rged  cMUfleatcw  I— ned  by  sat  olBcer 
lukTiiigraiithoritj'tosii^batiiottoiMnie  oertifleates. — This  question 
arose  in  Hill  ▼.  C.  F.  Jewett  Pub.  Co.,  154  Mass.  172;  28  N.  E.  Rep.  142. 
Jewett  was  president  of  the  company  and  had  access  to  its  book  of  blank 
stock  certificates  and  to  its  seal.  A  by-law  required  the  president  to  sign  all 
stock  certificates.  Anotlier  provided "  that  each  stockholder  shall  be  en- 
titled to  a  certificate  of  his  stock  under  the  seal  of  the  corporation,  and 
signed  by  its  president  and  treasurer."  The  president  issued  the  certificates  in 
question  by  filling  out  blanks  in  due  form,  affixing  the  seal  of  the  corporation, 
signing  his  own  name  as  president  and  forging  the  name  of  the  treasurer. 
The  certificates  were  apparently  in  due  form.  The  fraud  was  discovered  and 
the  corporation  refused  to  recognize  the  certificates  and  the  plaintiffs  brought 
suit.  A  recovery  was  claimed  on  the  ground  that  the  corporation  was  liable 
f«)r  the  act  of  its  president  in  issuing  the  certificates,  and  on  the  ground  of 
negligence  in  continuing  the  president  in  oflSce  after  he  had  been  known  to  be 
guilty  of  misconduct  in  regard  to  stock. 

As  to  the  former  ground,  the  court  says  that  the  president  had  no  actual  or 
ostensible  authority  to  issue  certificates  and,  as  they  were  in  fact  invalid,  the 
corporation  was  not  liable  for  his  act.  It  did  not  appear  that  anyone  was 
especially  authorized  to  tMu^  certificates,  nor  did  it  appear  what  the  practice  bad 
been  in  that  respect.  Apparently  the  by-laws  provided  that  certificates  should 
be  signed  by  the  president  and  treasurer,  and  provided  tbat  stockholders  should 
receive  certificates,  without  providing  who  should  issue  them.  In  such  case  it 
would  seem  that  it  was  intended  that  the  certifir  ates  should  be  issued  by  one 
of  the  certifying  officers,  since  it  could  not  be  supposed  that  that  important 
function  should  be  performed  by  some  one  nut  designated,  who  had  nothing  to 
do  with  making  certificates.  And  in  the  absence  of  any  designation  of  either  the 
president  or  treasurer  to  issue  certificates,  it  would  seem  most  reasonable  that 
this  might  be  done  by  either,  as  convenience  required.  The  question  is  an  im- 
portant one  and  it  may  be  doubted  whether  the  protection  of  the  public  does  not 
require  that  a  certifying  officer  should  be  deemed  to  have,  by  virtue  of  his  posi- 
tion alone,  power  to  make  delivery  or  issuance  of  certificates.  The  case  might 
be  different  as  to  one  who  is  only  authorized  to  countersign  certificates. 

The  negligence  relied  upon  consisted  in  continuing  the  president  in  office 
after  he  had  pledged  his  stock  to  one  creditor  in  violation  of  a  previous  agree- 
ment to  pledge  it  to  another,  and  in  allowing  him  access  to  the  book  of  stock 
certificates  and  the  seal.  In  order  to  reach  the  conclusion  that  the  corporation 
was  liable  on  this  ground,  it  was  held  tbat  "  it  muft  appear  that  the  frauds  and 
forgeries  of  Jewett  were  such  natural  and  probable  results  of  his  continuance 
in  office  of  president  of  the  corporation  that  the  defendant  ought  to  have  antici- 
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pated  and  guarded  against  them."  It  was  held  that  what  Jewett  had  done  did 
not  give  reason  to  suppose  that  he  would  issue  forged  certificates,  and  that  the 
corporation  was  not  liable  for  his  fraud,  "as  for  an  act  made  possible  by  its 
negligence." 

See,  also,  Manhattan  Life  Ins.  Co.  v.  Forty-second  St.  &  Grand  St.  Ferry  R. 
Co.,  referred  to  in  the  last  section  and  reported  as  the  next  case  in  this 
volume. 

6.  lilabilitgr  with  respect  to  oertifleates  bearinflr  the  fl^nnliie  aig* 
natures  of  the  proper  ofBoers  and  the  genuine  seal  of  the  corpora- 
tion, but  fiUse  and  fraudulent*  in  fitct»  and  put  in  circulation  by 
one  having^  no  authority  to  certify  and  issue  oertiflcates.— There  is 
no  case  relating  to  stock  certificates  which  falls  precisely  within  this  class, 
unless  it  is  the  two  cases  considered  in  the  following  section,  where  the  certifi- 
cates were  issued  to  a  fictitious  person,  and  which  we  have  placed  in  a  class 
by  themselves.  The  case  of  Western  Maryland  R.  Co.  v:  Franklin  Bank,  60 
IVId.  36,  is  closely  analogous  and  is  usually  classed  with  cases  relating  to  stock 
certificates.  The  railroad  company  was  in  default  as  to  certain  coupons, 
which  it  could  not  pay,  and  issued  a  series  of  refunded  certificates  therefor. 
The  certificate  was  mode  out  for  the  amount  of  the  coupons  surrendered.  The 
coupons  were  deposited  with  a  trust  company,  which  receipted  therefor  on  the 
back  of  the  certificate.  The  certificates  were  signed  by  the  president  and  sec- 
retary of  the  railroad  company  and  sealed  with  the  corporate  seal.  The  per- 
son to  whom  the  certificate  was  issued  signed  a  receipt,  which  operated  as  an 
assignment  of  the  certificate  and  coupons  and  of  all  claims  thereunder  to  the 
bearer  of  the  certificate.  They  were  designed  to  circulate  freely,  were  treated 
by  the  company  as  payable  to  bearer,  and  were  bought  and  sold  and  passed 
from  hand  to  hafid  in  the  market  of  Baltimore.  One  John  S.  Harden,  Jr.,  was 
a  son  of  the  treasurer  of  the  company,  and  a  clerk  in  his  ofilce,  and  attended 
especially  to  the  clerical  work  of  issuing  tbese  certificates.  He  was  in  the 
habit  of  receiving  the  coupons,  depositing  them  with  the  trust  company, 
and  procuring  their  receipt,  procuring  the  execution  of  the  certificate,  taking 
the  receipt  of  the  holder  and  delivering  tbe  certificate.  The  president  was  in 
the  habit  of  signing  certificates  in  blank,  and,  on  one  occasion,  when  both 
were  to  be  absent,  certificates  si^ed  in  blank  by  both  the  president  and  secre- 
tary and  sealed  with  the  corporate  seal,  were  left  with  Harden,  for  use  as  occa- 
sion might  require,  garden  fraudulently  filled  out  three  of  these  blanks,  one 
in  the  name  of  a  third  person  and  two  in  the  name  of  himself,  forged  the  re- 
ceipt of  the  trust  company  for  the  coupons  described,  and  executed  the  usual 
receipts  therefor  on  the  books  of  the  company.  The  plaintiffs  acquired  these 
receipts  of  Harden  for  a  valuable  consideration  and  without  notice  of  any  facts 
except  what  the  certificates  themselves  afforded.  The  court  found  that  Har- 
den was  authorized  by  the  company  to  issue  genuine  certificates,  that,  there- 
fore, in  issuing  the  certificates  in  question  he  was  acting  within  the  apparent 
scope  of  his  authority  and  that  the  company  was  responsible  for  his  fraud. 
The  principle  was  invoked  that,  as  both  the  plaintiffs  and  the  company  had 
been  deceived  by  Harden,  the  company,  who  had  placed  him  in  a  position  to 
commit  the  fraud,  should  suffer  the  loss.  The  reasoning  and  conclusions  in 
Tome  V.  Parkersburg  Branch  R.  Co.,  89  Md.  36,  were  approved.    It  was  also 
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held  that  the  fact  of  two  of  the  certificates  being  in  the  name  of  Harden  did 
not  put  the  plaintiffs  upon  inquiry. 

Though  Harden  was  not  a  certifying  officer,  the  findings  of  fact  in  the  case 
place  him  in  substantially  the  same  position  as  one  who  is  authorized  to  cer- 
tify, complete  and  issue  certificates.  He  was  authorized  to  perform  the  cler- 
ical work  in  connection  with  the  issue  of  a  certificate,  and,  according  to  the 
iiasumption  or  finding  of  the  court,  to  procure  its  due  execution  and  deliDer  it 
in  its  completed  form  to  the  person  entitled.  In  these  transactions  the  public 
might  not  come  in  contact  with  any  agent  of  the  company  but  Harden,  and 
they  were  authorized  in  presuming  that  the  certificates,  which  he  was  author- 
ized to  procure  and  deliver,  were  in  all  respects  genuine  and  valid.  In  this 
view  the  case  falls  practically  in  the  same  category  as  those  in  classes  one  and 
two,  above  considered. 

No  account  is  taken  in  the  decision  of  the  negligence  of  the  president  and 
treasurer  in  signing  and  sealing  certificates  in  blank  and  leaving  them  with 
Harden. 

It  may  be  doubted  whether  the  finding  that  Harden  was  authorized  to  pro- 
^ure  the  execution  of  certificates  and  deliver  them  to  the  persons  entitled  was 
justified  by  the  facts.  Apparently  Harden  was  a  mere  clerk  in  the  treasurer's 
office,  whose  duty  it  was  to  perform  such  services  in  and  about  the  work  of 
the  office  as  might  be  required  of  him.  He  was  in  the  habit  of  receiving  the 
coupons,  of  procuring  the  receipt  of  the  trust  company,  of  filling  out  the  cer- 
tificate, of  taking  it  to  the  proper  officers  for  their  signatures,  and  of  receiving 
it  in  its  completed  form  from  the  treasurer  and  handing  it  to  the  person 
entitled.  These  facts  do  not  seem  to  warrant  the  conclusion  that  Harden  was 
authorized  to  procure  the  execution  of,  and  to  i:5sue  the  certificates,  and,  in 
effect,  to  warrant  their  genuineness.  According  to  the  logic  of  the  decision 
the  result  should  have  been  the  same  if  the  certificates  had  been  altogether  for- 
geries, including  the  signatures  of  both  the  president  and  treasurer  and  the 
seal  of  the  corporation.  For  the  decision  virtually  holds  that  the  act  of  Har- 
den in  delivering  a  certificate  was,  in  effect,  a  warranty  of  its  genuineness 
binding  on  the  corporation.  This  seems  an  unwarranted  conclusion,  and  one 
which  would  unjustly  extend  the  liability  of  coiporations. 

There  is  another  ground  upon  which  the  decision  may  be  justified.  The 
corporation  had  appointed  the  president  and  treasurer  to  make  and  issue  cer- 
tificates. It  was  responsible  for  their  negligence  in  the  performance  of  their 
duty.  The  signing  aud  sealing  of  certificates  in  blank  and  leaving  them  with 
Harden  was  such  negligence.  This  negligeoce  afforded  the  opportunity  for 
the  fraud,  and  according  to  the  authorities  was  the  proximate  cause  thereof. 
New  York,  etc.,  R.  Co.  v.  Schuyler,  84  N.  Y.  80;  Citizens'  National  Bank  v. 
Cincinnati,  etc.,  R.  Co.,  29  Weekly  L.  B.  15,  and  see  post,  §  11. 

7-  Iiiabillt7  with  respect  to  oertiflcates  regpilar  in  form  ajid  with 
^nnine  sig^atiires  and  seals,  but  ft*audulently  issued  in  the  name 
of  a  lletiti<nis  person.— In  the  case  of  Jarvis  v.  Manhattan  Beach  Co.,  53 
Hun,  862,  the  following  facts  appeared:  One  FuUerton  was  a  clerk  in  the 
office  of  defendant  where  transfers  of  stock  were  made.  He  fraudulently 
procured  the  execution  by  the  president  and  assistant  treasurer  of  the  de- 
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fendant  of  a  certificate  of  stock  for  100  shares  to  B.  Bignell,  a  flcUtioas  per* 
SOD,  and  receipted  for  it  in  that  name.  The  defendant,  so  the  case  static,  pro- 
cured the  certificate  to  be  countersigned  and  registered  by  the  Central  Trust 
Company.  Fullerton  endoraed  the  certificate  in  the  name  of  B.  Bignell  and 
gave  it  to  Fox  &  Co.,  stock  brokers,  to  be  sold.  Before  doing  so,  the  latter 
made  inquiries  at  the  general  office  of  the  company,  and  were  there  informed 
that  the  certificate  was  duly  endoraed,  and  that  the  person  in  charge  was 
ready  to  transfer  the  stock.  There  was  some  controversy  whether  the  person 
who  made  these  representations  was  authorized  to  do  so,  but  the  jury  found 
that  he  was,  and  the  evidence  was  held  sufficient  to  justify  the  finding.  They 
then  sold  the  certificate  on  the  stock  exchange  and  paid  the  proceeds  to  Ful- 
lerton. By  a  rule  of  the  stock  exchange  the  seller  guaranteed  the  correct, 
ness  of  the  certificate  and  of  the  endorsement  for  transfer.  Afterwards 
Fullerton  absconded  and  the  fraud  was  discovered.  Fox  &  Co.  made  good 
their  guaranty,  received  back  the  certificate,  and  assigned  It  to  the  plaintiffs, 
who  brought  suit  against  the  corporation  for  refusing  to  transfer  the  stock. 
The  corporation  was  held  liable  on  the  ground  that  it  was  estopped  by  its 
certificate  and  by  the  representations  made  in  answer  to  the  inquiries  of  Fox 
&  Co.  The  ground  upon  which  this  decision  manifestly  rests  is,  that  the 
defendant  was  estopped  by  its  representation  that  the  certificate  was  properly 
assigned  and  endorsed,  and  that  it  was  ready  to  make  a  transfer  of  tlie  stock 
represented  by  it,  thus  emphatically  affirming  the  entire  validity  of  both  the 
certificate  and  endorsement,  and  the  further  fact  that  Fox  <&  Co.  relied  and  acted 
upon  these  representations.  No  liability  could  have  been  imposed  upon  the 
corporation  by  the  act  of  Fullerton  in  issuing  the  certificate.  Anyone  taking 
a  certificate  purporting  to  be  assigned  or  endorsed  in  blank  by  the  person 
to  whom  it  is  issued,  does  so  subject  to  the  validity  of  the  endorsement. 
Cook,  Stock  &  Stockh,  g§  486,  487.  The  certificate  in  question  having  been 
issued  to  a  fictitious  person,  any  valid  endorsement  was  impossible,  and  the 
corporation  could  not  be  made  liable  upon  it,  except  by  some  subsequent 
recognition  of  its  validity.     Cook,  Stock  &  Stockh,  §§  258,  486,  487. 

Manhattan  Beach  Co.  v.  Horned,  27  Fed.  Rep.  484,  is  another  case  arising 
out  of  a  similar  fraud  by  the  same  Fullerton.  The  certificate  was  issued  in 
the  same  way  in  the  name  of  a  fictitious  person,  and  assigned  in  blank  by  Ful- 
lerton. The  plaintiff  bought  it  in  the  stock  exchange,  took  it  to  the  company 
and  procured  a  new  certificate.  After  tlie  fraud  wss  discovered,  the  company 
filed  a  bill  to  have  the  certificate  canceled.  Wallace,  J.,  held  that,  while  the 
company  wss  not  liable  for  the  fraud  and  forgery  of  Fullerton  and  the 
plaintiffs  were  without  remedy  as  holders  of  the  original  certificate,  ye^  by  is- 
suing the  new  certificate,  it  had  lulled  the  plaintiffs  into  security,  whereby 
tliey  had  lost  the  opportunity  of  proceeding  against  Fullerton,  who  had 
absconded,  and  that  it  was  Uiereby  estopped  to  dispute  their  title  to  the 
shares. 

8*  liiabilitgr  with  respeet  to  certtflcatcw  surrendered  f<ir  caaeella- 
tion,  aAd  IHMidiilently  relflsaed.— The  only  case  illustrative  of  this  ques- 
tion is  that  of  Knox  v.  Eden  Musee  American  Co.,  25  N.  T.  S.  164,  decided 
by  Wm.  Q.  Choate,  as  referee.  One  Jurgens  was  general  manager  of  the  de- 
fendant and  one  Reynolds  was  in  its  employ.     Reynolds  obtained  a  loan  trouk 
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the  plaiotifl  on  a  note  made  by  himself  and  endorsed  by  Jurgens  and  pledged 
four  certificates  of  stock  iD  the  defendant  company,  for  five  shares  each,  as- 
collateral  security.  These  certificates  were  regularly  endorsed  in  blank,  except 
one  which  had  the  name  of  Seligsburg  &  Co.  as  attorneys,  to  make  transfer. 
The  loan  being  unpaid,  plaintiff  applied  for  a  transfer  of  the  stock  represented 
by  the  certificates,  which  was  refused,  and  suit  brought.  The  certificates  for- 
merly belonged  to  Seligsburg  &  Co.,  of  which  one  Hillman,  president  of  the 
defendant  company,  was  a  member.  The  shares  were  sold  to  one  Slebrecht, 
and  the  certificates  were  placed  by  Mr.  Hillman  in  the  company's  safe,  which 
was  in  charge  of  Jurgens,  with  instructions  to  the  latter  to  make  the  transfer 
to  Siebreicht,  when  the  latter  paid  the  agreed  price.  Subsequently  Jurgens 
presented  to  Hillman  for  his  signature  a  new  certificate  for  the  twenty  shares, 
made  out  to  Slebrecht,  complete  except  as  to  Hlllman's  signature,  and  the  lat- 
ter signed  it.  The  transfer  was  completed,  the  money  paid  by  Slebrecht  and 
received  by  Hillman.  Subsequently  Jurgens  pledged  the  old  certificates  as 
above  stated.  The  by-laws  of  the  company  required  certificates  to  be  signed 
by  the  president  or  vice-president  and  the  treasurer,  and  also  required  the  sec- 
retary to  cancel  certificates  exchanged  or  returned,  and  provided  that  no  new 
certificate  should  be  issued  until  the  old  one  had  been  canceled.  Jurgens  had 
charge  of  the  books  and  office  of  the  company  and  himself  attended  to  the  can 
cellation  of  certificates  and  the  issue  of  new  ones,  filling  out  the  blanks  and 
procuring  the  signatures  of  the  proper  officers  thereto.  Hillman  had  never  be- 
fore signed  new  certificates  without  seeing  that  the  old  ones  weVe  canceled. 
No  examination  of  the  stock,  transfer  or  certificate  books  was  made  or  pro- 
vided for  by  the  directors  or  officers.  Only  $830,000  out  of  $400,000  of  the 
authorized  stock  of  the  company  had  been  issued.  The  suit  related  only  to 
the  fifteen  shares  endorsed  in  blank. 

The  referee  held  that  the  corporation  was  liable  to  the  plaintiff  on  the  ground 
of  negligence,  and  that  there  was  nothing  in  the  facts  that  amounted  to  con- 
tributory  negligence  on  the  part  of  the  plaintiff  or  impeached  his  good  faith  in 
the  transaction.  The  referee  says:  "The  liability  in  this  case,  if  any,  rests 
upon  the  ground  of  negligence  on  the  part  of  the  corporation,  whereby  the 
plaintiff  has  suffered  damage;  and  in  cases  of  damage  by  negligence  it  must 
generally  be  shown  that  the  defendant  has  been  guilty  of  negligence  which 
caused  the  injury,  and  that  the  plaintiff  has  not  been  guilty  of  contributory 
negligence.  It  is  argued  that  the  by-law  that  has  been  referred  io,  prescribing 
a  mode  of  surrender  and  cancellation,  is  one  for  the  protection  of  the  corpor- 
ation. It  may  be  adopted  especially  for  the  benefit  of  the  corporation  and  its 
stockholders,  but  I  think  there  can  be  no  doubt,  also,  that  a  corporation  which 
is  authorized  to  issue  its  stocks,  which  become,  for  all  practical  purposes,  ne- 
gotiable securities,  and  which  it  invites  the  public  to  treat  as  such  by  means  of 
the  representations  on  the  face  of  the  certificates,  is  bound  also  to  adopt  reason- 
able rules  to  protect  the  public  ai^inst  the  use  of  surrendered  certificates,  and 
to  observe  a  reasonable  degree  of  care  and  diligence  in  the  enforcement  of 
such  rules.  The  by-laws  adopted  by  the  defendant  are  similar  to  those  which 
exist  in  most  well  ordered  corporations,  and,  if  observed,  are  well  adapted  to 
secure  the  public  against  this  danger.  The  single  precaution  ordinarily  taken 
by  the  president  of  this  company  to  see  for  himself  the  canceled  certificates 
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before  signing  the  new  certificates  would  in  most  cases  afford  a  practical  safe- 
guard against  this  danger.  But,  in  this  case,  neither  the  by-law  nor  the  usual 
practice  of  the  president  in  that  respect  was  followed,  and  I  have  no  doubt 
that  this  was  such  a  want  of  diligence  and  care  as  constituted  negligence  on 
the  part  of  the  corporation. 

"  The  next  question  is  whether  this  negligence  was  the  cause  of  the 
plaintiff's  loss.  The  rule  is  that  negligence  which  is  relied  on  must  be  the 
direct,  and  not  the  remote,  cause;  and  it  is  argued  that  because  Jurgens  com- 
mitted the  crime  of  larceny  in  taking  these  certificates  from  the  pp^per  custody 
of  the  corporation  and  using  them  for  his  own  purposes,  that  ciime,  and  not 
the  negligence  of  the  corporation  in  making  it  possible  for  him  to  commit  that 
crime,  was  the  cause  of  the  plaintiff's  loss.  The  argument  is  unsound,  be- 
cause the  improper  use  which  was  made  of  the  certificates  was  what  might 
reasonably  be  expected  to  result  from  leaving  them  uncanceled  in  the  safe  of 
the  company,  especially  under  the  circumstances  of  total  want  of  supervision 
on  the  part  of  the  officers  of  the  company  over  the  mode  in  which  their  man- 
ager, Jurgens,  transacted  the  business  which  he  was  permitted  to  do.  It  is 
true  that  ordinarily  a  party  through  whose  trust  and  confidence  in  another 
that  other  has  been  placed  in  a  position  in  which  it  was  possible  for  him  to  de- 
fraud a  third  party  will  not  be  held  to  have  been  negligent  because  he  did  not 
Anticipate  the  commission  of  a  crime  by  the  person  so  trusted,  which  crime 
was  the  immediate  cause  of  the  loss.  Thus  a  merchant  may  leave  his  check 
book  in  the  keeping  of  a  clerk  or  employe  of  whose  good  character  he  has  a 
reasonable  assurance,  and  will  not  be  held  liable  for  negligence  in  so  doing  if 
anotber  party  suffers  loss  tlirough  the  abuse  of  his  confidence  in  his  clerk  in 
case  the  latter  forges  his  signature  to  a  check,  and  passes  the  same  off  as  gen- 
uine. But  in  such  a  case  it  is  not  by  reason  of  the  fact  that  a  crime  has  been 
committed  that  the  party  is  absolved  from  liability,  but  that  the  crime  com- 
mitted Was  not  a  circumstance  which  the  party  had  any  reason  to  anticipate 
from  the  confidence  that  he  repospd  in  his  employe.  If  the  same  person,  hav- 
ing in  his  hands  money  or  negotiable  securities  belonging  to  a  third  party,  to 
whom  he  owed  tlie  duty  of  safe  custody  or  reasonable  care  in  their  safe  keep- 
ing, should  leave  the  same  on  his  office  table,  where  any  employe  or  any 
stranger  qiight  easily  take  them  without  detection,  he  would  not  be  excused 
from  liability  for  the  negligence  because  such  taking  would  be  larceny.  So,  if 
the  same  person,  knowing  that  his  clerk  or  employe  had  before  committed  the 
like  offense,  continued  to  trust  him,  or  if  he  trusted  a  stranger  of  whose  char- 
acter he  knew  nothing,  he  might  be  held  for  negligence  in  the  continued  em- 
ployment of  the  clerk  or  in  the  employment  of  the  stranger,  although  the  im- 
mediate cause  of  the  loss  to  the  other  party  was  the  same  crime  of  forgery. 
The  question,  then,  is  whether  a  corporation  owing  to  the  public  and  to  such 
of  them  as  may  deal  in  its  certificates  of  stock  this  duty  of  protection  should 
reasonably  be  held  to  anticipate  that  uncanceled  certificates  surrendered  might 
through  accident  or  fraud  on  the  part  of  its  employes  get  into  circulation  and 
be  the  means  of  causing  such  injury  as  that  which  the  plaintiff  has  suffered. 
In  my  opinion,  it  should  be  held  to  anticipate  such  misuse  of  uncanceled  cer- 
tificates as  possible  or  probable,  and  for  such  negligence  would  be  liable  to  an 
innocent  purchaser  of  them.    As  before  observed  in  this  case,  the  probability 
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of  danger  which  would  always  exist  was  greatly  aggravated  by  the  want  of 
supervision  over  the  action  of  Jurgens,  and  the  failure  on  the  part  of  this  cor- 
poration to  perform  those  duties  which  they  were  elected  and  required  by  the 
by-laws  and  the  nature  of  their  offices  to  perform,  and  their  negligence  was 
the  proximate  cause  of  the  injury." 

Since  the  foregoing  was  written  the  case  has  been  affirmed  by  the  supreme 
court  at  general  term  and  the  opinion  of  the  referee  approved  upon  all  points. 
The  supreme  court  go  further  and  hold  that  the  corporation  was  liable  regard- 
less of  the  question  of  negligence.  The  court  says :  That  the  stock  was 
properly  issued,  and  the  transfer  indorsed  thereon,  duly  signed  in  blank  by 
the  shareholder,  is  unquestioned,  and  thus,  according  to  the  established  usage 
in  the  conmercial  world,  they  were  acceptable  to  lenders  or  purchasers  with- 
out inquiry  or  otber  formality  than  that  of  delivery,  because  of  the  recognized 
assurance  that  the  stock  which  the  certificates  represented  could  not  be  trans- 
ferred, except  upon  the  delivery  and  cancellation  of  the  certificate.  It  is  true 
that  the  president  of  the  company,  who  had  become  the  holder  and  owner  of 
the  shares,  surrendered  them  to  the  company,  in  order  that  new  shares  might 
be  issued  in  their  place  to  one  who  had  purchased  the  stock  of  him,  and  of  right 
the  stock  should  have  been  canceled.  But  it  was  not,  and  later,  for  value,  it 
passed  into  the  possession  of  one  whom,  for  the  purpose  of  the  present  inquiry, 
we  shall  speak  of  as  a  *'  bona  fide  holder."  While  they  had  been  delivered  to 
the  officers  of  the  corporation  for  cancellation,  nothing  had  been  written  or 
stamped  upon  the  certificates  which  evinced  that  fact,  and  they  came  first  to 
the  attention,  and  next  to  the  possession,  of  the  plaintiff  without  anything 
upon  them  which  in  the  least  tended  to  disclose  that  other  certificates  had  been 
issued  in  their  place.  It  is  difficult  to  see  any  reason  why  the  purchaser  of  a 
certificate  of  s'ock,  under  such  circumstances,  should  not  be  held  to  be  in  the 
same  legal  position  as  if  he  were  the  purcliaser  of  a  promissory  note  payable 
to  bearer  before  maturity.  Both  are  transferable  by  delivery,  and  tlie  certifi- 
cate bears  upon  its  face  the  promise  of  the  corporation  that  a  new  issue  of 
stock  in  its  stead  would  not  thereafter  be  permitted  without  a  surrender  of  the 
certificate.  The  object  of  the  assurance  was  to  induce  the  public  to  purchase 
th«*m  the  more  readily  because  of  their  easy  convertibility;  and  when  we  con- 
sider the  volume  of  daily  transactions  in  stocks,  and  have  in  mind  that  stocks 
of  railroad  corporations,  in  this  country  alone,  aggregate  a  little  over  4,600,- 
000,000,  with  shares  in  banking,  business,  and  other  corporations,  almost  with- 
out number,  it  would  seem  to  be  of  the  highest  importance  that  the  public 
should  be  reliably  assured  that  certificates  of  stock  purchased  by  them  in  good 
faith,  with  a  transfer  indorsed  in  blank,  entitle  them  to  protection  not  only 
against  a  claim  by  a  prior  owner  that  he  has  not  parted  with  it,  (McNeil  v. 
Bank,  46  N.  T.  825,)  but  also  from  a  claim  by  a  corporation  that  the  stock  is 
invalid,  because  surrendered  up  for  cancellation,  and  new  stock  issued  in  its 
place.  There  seems  to  be  no  good  reason  why,  to  such  an  extent  at  least, 
such  certificates  should  not  be  deemed  to  have  so  much  of  the  attri- 
bute of  negotiable  securities  as  to  make  them  unassailable  in 
the  hands  of  purchasers  in  good  faith  and  for  value.  •  *  • 
The  holder  of  a  certificate  of  stock  who  indorses  it  in  blank,  which  is  subse- 
quently wrongfully  converted  to  the  use  of  another,  is  estopped  from  asserting 
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his  title  as  against  a  banaflde  purchaser.  For  the  same  reason  this  defendant 
would  seem  to  be  estopped  from  challenging  the  validity  of  this  certificate. 
Under  the  seal  of  the  corporation,  supported  by  the  genuine  signatures  of  two 
of  its  officers,  the  present  holder  was  informed,  by  statements  appearing  upon 
the  face  of  the  certificate,  that  the  shareholder  named  therein  was  entitled  to  a 
certain  number  of  shares  of  stock,  which  could  be  transferred  upon  the  books 
of  the  corporation  in  person,  or  by  attorney,  whenever  the  certificates  should 
be  surrendered,  but  not  otherwise.  In  the  language  of  Davis,  J.,  m  Bank  v. 
Lairier,  11  Wall.  878;  "  This  is  a  notification  to  all  persons  interested  to  know 
that  whoever  in  good  faith  buys  the  stock,  and  produces  to  the  corporation  the  cer- 
tificates, regularly  assigned,  with  power  to  transfer,  is  entitled  to  have  the  stock 
transferred  to  him;  and  the  notification  goes  further,  for  it  assures  the  holder 
that  the  corporation  will  not  transfer  the  stock  to  any  one  not  in  possession  of 
the  certificates."  It  is  difficult  to  see  how  it  is  possible  for  the  corporation  to 
make  a  statement  calculated  to  more  thoroughly  persuade  a  purchaser  that  the 
stock  was  still  outstanding  and  valid;  and,  the  plaintiff  having  acted  upon 
the  faith  of  such  assurance,  the  corporation  cannot  be  permitted  to  say  that 
it  was  not  true;" 

The  case  of  Board  of  Education  v.  Sinton,  4t  Ohio  St.  504,  presents  some 
analogies  to  the  foregoing  case.  The  board  had  issued  the  whole  of  a  certain 
series  of  bonds.  Before  their  maturity  it  took  up  and  paid  certain  of  these 
bonds,  and  directed  its  treasurer  to  cancel  them.  Instead  of  doing  so,  he 
pledged  them  as  collateral  security  to  a  loan  obtained  from  the  plaintiff.  The 
court  held  that  the  bonds  were  extinguished  by  payment  and  that  there  was  no 
power  to  reissue  them,  that  the  board  had  not  been  guilty  of  any  negligence 
in  leaving  the  bonds  with  the  treasurer  with  directions  to  cancel  them,  and, 
consequently,  that  the  board  was  not  liable.  It  was  also  held  that  as  the  treas- 
urer was  using  the  bonds  for  his  own  benefit,  and  as  the  bonds  disclosed  that 
he  was  a  member  of  the  board  and  it  was  manifest  that  lie  might  have  posses- 
sion of  the  bonds  in  some  other  right  than  his  own,  the  plaintiff  was  bound  to 
inquire  into  the  title  of  the  treasurer,  and  that  his  failure  to  do  so  was  such 
negligence  as  to  defeat  his  action. 

9*  Liability  with  respect  to  certificates  issued  hy  authority  of 
the  corporation  in  good  fkith*  but  void  or  irreg^nlar  by  reason  of 
some  mistake  of  law  or  Ikct*— There  is  no  doubt  about  the  proposition 
that  if  a  corporation  authorizes  certificates  of  stock  to  be  issued  in  due  form, 
which  come  into  the  hands  of  a  bona  fide  holder  for  value,  it  will  be  estopped, 
as  to  such  holder,  from  denying  their  validity,  and  must  either  recognize  the 
certificates  as  valid,  if  that  is  possible,  or  respond  in  damages.  Cook 
on  Stock  &  Stockh.,  §  293;  2  Beach  Corp.,  §  486.  et  seq.;  Tom- 
kinson  v.  Balke's  Consolidated  Co.,  2  Q.  B.  614  (1891);  Manhattan  Beach  Co. 
V.  Harned,  27  Fed.  Rep.  484.  This  proposition  is  affirmed,  expressly  or 
impliedly,  in  all  the  cases  that  have  been  thus  far  referred  to,  because  the  de- 
cisions proceed  upon  the  assumption  that  if  the  fraudulent  certificates  in  ques- 
tion, in  each  case  could  be  made  out  to  have  been  issued  by  authonty  of  the 
corporation,  its  liability  would  thereby  be  fixed. 

Accordingly,  if  a  corpomtion  has  made  an  over-issue  of  stock,  it  will  be 
liable  to  those  who  have  taken  it,  relying  upon  the  certificates.    People's  Bank 
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V.  Kuntz,  99  Penn,  St.  844;  New  York,  etc.,  R.  Co.  v.  Schuyler,  84  N.  Y.  80; 
Bruff  V.  Mali,  36  N.  Y.  200;  Titus  v.  Turnpike  Road,  61  N.  Y.  287:  Cook  on 
Stock  and  Stockh.,  §  298;  2  Beach,  Priv.  Corp.,  §  498. 

So  the  corporation  will  be  liable  in  damages  where  it  issues  new  certificates 
upon  forged  or  unauthorized  transfers,  or  upon  false  representations  that  the 
old  certificate  is  lost  or  stolen,  when,  in  fact,  it  is  outstanding  in  the  hands  of 
a  bona  Jide  holder.  Pratt  v.  Taunton  Copper  Co.,  128  Mass.  110;  Machinists' 
National  Bank  v.  Field,  126  Mass.  345;  Boston-  &  Albany  R.  Co.  v.  Richard- 
son, 185  Mass.  478;  Hall  v.  Rose  Hill  &  £.  R.  Co.,  70  111.  678;  Mandlebaum 
▼.  North  Am.  Min.  Co.,  4  Mich.  465;  Wright's  Appeal,  99  Penn.  St.  425;  Bank 
V.  Lanier,  11  Wall.  869;  Dewing  v.  Perdecaries,  96  U.  8.  198;  Telegraph  Co. 
V.  Davanport,  97  U.  S.  869;  Hart  v.  Prontina,  etc.,  Mining  Co.,  5  Exch.  Ill; 
Hunter  v.  Westminster  Internal  Imp.  Comrs.,  7  Exch.  780;  Simm  v.  Anglo- 
Am.  Tel.  Co.,  L.  R  ,  6  Q.  B.  D.  188;  In  re  Bahia  &  San  Francisco  R.  Co.,  L. 
R.,  8  Q.  B.  584. 

10.  OroumUi  of  liability— in  general. — In  reference  to  fraudulent 
certificates  issued  and  put  in  circulation  by  the  oflicers  or  agents  of  corpora- 
tions, three  possible  grounds  of  liability  are  disclosed  by  the  decisions:  (1)  neg- 
ligence, (2)  the  rule  of  respondeat  superior,  and  (8)  estoppel,  based  upon  some 
subsequent  act  of  the  corporation  which  amounts  to  a  representation  of  genu- 
ineness. Most  of  the  cases  necessarily  rest  on  one  or  both  of  the  first  two 
grounds,  and  some  further  consideration  thereof  may  be  of  value. 

1 1«  Grounds  of  llabilitx-negpli^enoe.— In  some  of  the  cases  it  appeared 
that  fraudulent  certificates,  like  the  ones  in  question,  had  been  issued  in  large 
numbers  and  through  a  considerable  period  of  time,  by  the  same  agent.  New 
York  &  N.  H.  R.  Co.  v.  Schuyler,  84  N.  Y.  30;  Allen  v.  South  Boston  R.  Co., 
150  Mass.  200;  23  N.  E.  Rep.  917;  Tome  v.  Parkersburg  Branch  R.  Co.,  89 
Md.  86;  Citizens'  National  Bank  v.  Cincinnati,  etc.,  R.  Co.,  29  Weekly  L.  B. 
15.  The  failure  of  the  board  of  directors  in  such  cases  to  make  proper  ex- 
aminations of  the  books  and  to  exercise  a  proper  supervision  over  the  corporate 
affairs,  whereby  the  frauds  might  have  been  detected  and  their  continuance 
prevented,  has  been  held  to  be  such  negligence  as  would  render  the  corporation 
liable.  See  especially  New  York  &  N.  H.  R.  Co.  v.  Schuyler,  84  N.  Y.  80, 
57-61;  The  court  says:  "  It  is  transparent  throughout  the  case,  that  the  board 
of  directors,  by  passive  submission  or  active  surrender,  handed  over  to  Schuyler 
the  substance  of  all  their  authority  relating  to  their  business  in  New  York,  and 
then  for  nearly  seven  years  laid  down  to  sleep  in  supine  indifference  at  his 
feet.  •  *  •  I  cannot  file  my  mind  to  the  belief  that  equity  attaches  no  con- 
sequences to  such  negligence  upon  the  idea  that  it  is  not  sufficiently  proximate 
as  a  cause  of  the  injury.  The  company  placed  in  Schuyler's  hands  the  very 
instrumentalities  by  which  the  injury  was  wrought  They  imposed  restrictions 
upon  their  use,  but  they  omitted  the  safeguards  that  ordinary  prudence  would 
dictate,  to  discover  or  prevent  their  abuse.  A  wrong  which  ordinary  care  will 
prevent,  is  in  a  legal  sense,  caused  by  the  omission  of  that  care  when  it  is  a 
duty  to  exercise  it.  At  any  stage,  a  discovery  of  Schuyler's  past  frauds  would 
have  arrested  his  career  of  crime.  A  discovery  would  have  followed  an  ex- 
amination of  the  books  of  the  ofllce,  which  were  the  only  records  of  the  vast 
transactions  of  the  company  at  New  York.    An  examination  was  a  duty,  be- 
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cause  it  was  the  obvious  dictate  of  good  sense  as  the  easiest  and  safest  check 
upon  the  agent's  conduct.  The  long  continued  and  reckless  omission  was  there- 
fore a  culpable  negligence,  without  the  concurrence  of  which  Schuyler  could 
not  have  committed  the  frauds  by  which  the  defendants  have  suffered;  for  it 
was  this  omission  of  duty  that  left  him  with  power  to  wield  the  weapons  with 
which  the  company  had  armed  him,  and  therefore  it  may  be^d  to  have  lead 
directly  to  the  injurious  acts." 

Liability  of  the  corporation  is  put  distinctly  and  solely  upon  this  ground  in 
Citizens' National  Bank  v.  Cincinnati,  etc.  R.  Co.,  29  Weekly  L.  B.  15. 
The  conclusion  of  the  court  is  thus  stated: 

"  When  a  corporation  authorizes  an  agent  to  act  for  it  upon  the  happening  of 
certain  events,  and  the  agent  fraudulently  assumes  to  act  for  it,  for  any  length 
of  time,  when  such  fraudulent  conduct  would  have  been  prevented  or  discov- 
ered by  the  exercise  by  the  corporation  of  a  reasonable  supervision  of  the  con- 
duct of  the  agent,  the  negligence  of  the  corporation  in  contemplation  of  law  is 
the  cause  of  the  fraud  of  the  agent,  and  is  therefore  the  proximate  cause  of  the 
injury.  That  which  the  corporation  ought  to  have  known  it  will  be  held  to 
have  known,  and  that  fraud  which  its  negligence  permitted  its  agent  to  com- 
mit will  be  held  to  be  its  fraud.  The  act  of  the  agent  becomes  the  act  of  the 
corporation."  p.  86.  The  court  refers  to  the  following  cases  in  support  of 
their  views  :  Cutting  v.  Mohler,  ^8  N.  Y.  454,  460;  Oudcrkirk  v.  Railroad  Co. 
119  N.  Y.  263,  273;  2  Am.  R.  R.  i&  Corp.  Rep.  857;  Preston  v.  Prather,  187 
U.  S.  604,  614;  3  Am.  R.  R.  &  Corp  Rep.  618;  Martin  v.  Webb.  110  U.  8.  16; 
Leather  Manufacturers*  Bank  v.  Morgan,  117  U.  S.  96;  Briggs  v.  Spaulding, 
141  U.  S.  132;  4  Am.  R.  R.  &  Corp.  Rep.  712;  Allen  v.  South  Boston  R.  Co., 
150  Mass.  200;  Railroad  Co.  v.  Schuyler,  34  N.  Y.  30. 

In  Citizens'  National  Bank  v.  Cincinnati,  etc.  R.  Co.,  29  Weekly  L.  B.  15, 
the  first  fraudulent  certificate  was  issued  on  November  9,  1881,  and  the  earliest 
certificate  in  controversy  was  dated  February  18,  1882,  so  that  the  court,  in  ef- 
fect, held  that  it  was  negligence  not  to  have  discovered  the  frauds  in  a  period 
of  two  months  and  nine  days.  Stress  is  laid  upon  the  fact,  not  only  that  no 
examination  was  made  during  that  period,  but  also  that  no  examination  what- 
ever was  provided  for  or  had  ever  been  practiced,  so  that  the  fraudulent 
agent  was  not  restrained  by  the  knowledge  or  probability  that  one  would  be 
made. 

However  sound  these  views  may  be,  it  is  manifest  that  they  could  only  ap- 
ply in  case  of  certificates  which  were  issued  after  the  board  of  directors  ought, 
by  the  exercise  of  reasonable  diligence  and  attention  to  their  duties,  to  have  as- 
certained the  frauds  that  were  beiug  perpetrated.  But,  accrrding  to  the  au- 
thorities reviewed,  the  corporation  would  be  equally  liable  for  the  first  false 
certificate  as  for  the  last  one.  Moreover  this  ground  of  liability  applies  only 
in  case  of  frauds  perpetrated  by  an  oflScer  authorized  to  issue  certificates,  and 
in  such  cases  there  is  another  and  more  general  and  more  satisfactory  ground 
of  liability.  Though  negligence  of  the  board  of  directors  in  failing  to  exer- 
cise a  proper  supervision  over  the  affairs  of  the  corporation  and  the  doings  of 
its  officers  and  agents,  might  be  relied  upon  as  an  independent  ground  of  lia- 
bility in  such  cases  as  that  of  the  Schuyler  frauds,  it  is  not  an  essential  element 
or  common  ground  of  liability  in  the  cases  under  consideration,  since  the  cor- 
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poration  is  liable  where  the  fraud  is  confined  to  a  single  transaction  and  no 
negligence  whatever  can  be  imputed  to  it  in  the  matter  of  supervlBion. 

The  practice  of  signing  certificates  in  blank  by  one  officer  and  leaving 
them  in  the  custody  or  control  of  the  officer  or  agent  who  is  entrusted  with  the 
duty  of  completing  and  issuing  certificates,  has  been  referred  to  as  negligent 
and  a  possible  ground  of  liability.  The  practice  was  pronounced  to  be  gross 
negligence  in  Allen  v.  South  Boston  R.  Co. ,  150  Mass.,  200.  It  was  pronounced 
negligence  on  the  part  of  the  officer  in  Citizens'  National  Bank  v.  Cincinnati, 
etc.,  R.  Co.,  29  Weekly  L.B.16,  but  the  liability  of  the  corporation  therefor  was 
not  discussed  by  counsel  or  considered  by  the  court.  This  form  of  negligence 
was  present  in  several  of  the  other  cases,  but  was  not  referred  to.  The  first 
question  which  arises  in  regard  to  this  species  of  negligence,  is  whether  it  can 
be  regarded  as  the  proximate  cause  of  the  subsequent  fraudulent  use  of  the  cer- 
tificate. A  somewhat  similar  question  was  passed  upon  in  Bank  of  Ireland  v. 
Evan's  Charities,  5  H.  L.  Cas.  889.  The  plaintiffs  were  trustees  of  certain  in- 
corporated charities  and,  as  such,  held  stock  in  the  public  funds,  registered  in 
the  Bank  of  Ireland.  The  trustees  had  a  common  seal  which  they  left  in  the 
control  of  the  secretary.  The  latter  forged  a  power  of  attorney  to  transfer  the 
stock,  affixed  the  corporate  seal  and,  by  means  of  artifice,  procured  witnesses 
to  attest  the  execution  of  the  instrument.  With  this  he  procured  a  transfer  of 
the  stock.  When  the  fraud  was  discovered,  the  trustees  caused  a  due  power 
of  attorney  to  be  executed  for  a  transfer  of  the  stock  and  demanded  such 
transfer,  which  was  refused.  Thereupon  they  brought  suit.  The  trial  court 
instructed  the  jury  that,  if  the  power  of  attorney  on  which  the  transfer  hud 
been  made  was  a  forgery,  then  the  defendants  were  liable,  unless  they  believed 
that  the  plaintiffs  were  negligent  in  leaving  their  seal  in  the  custody  of  the  sec- 
retary, and  that  such  negligence  was  the  cause  of  the  loss,  and  &  that  case, 
they  were  to  find  for  the  defendants.  On  appeal  it  was  held  in  the  House  of 
Lords  that  this  direction  was  erroneous  and  that  there  was  in  fact  no  evidence 
of  negligence  to  go  to  the  jury.  In  an  opinion,  which  was  fully  concurred  in, 
it  is  said  :  "  Now,  we  all  concur  in  opinion  that  the  evidence  given,  which  was 
only  of  a  supposed  negligent  custody  of  their  corporation  seal  by  the  trustees, 
in  leaving  it  in  the  hands  of  Mr.  Grace,  whereby  he  was  enabled  to  commit 
the  forgeries,  is  not  sufficient  evidence  of  that  species  of  negligence  which  alone 
would  warrant  a  jury  in  finding  that  the  plaintiffs  were  disentitled  to  insist  on 
the  transfer  being  void.  We  concur  with  Mr.  Justice  Jackson,  and  Justices 
Ball,  Crampton  and  Torrens,  and  the  Chief  Justice  Def roy,  in  thinking  that 
the  negligence  which  would  deprive  the  plaintiff  of  his  right  to  insist  that  the 
transfer  is  invalid,  must  be  negligence  in  or  immediately  connected  with  the 
transfer  itself."  This  case  was  followed  in  Mayor,  etc.,  v.  Bank  of  England, 
21  Q.  B.  D.  160,  which  presented  a  similar  question.  And  see  Hill  v.  Jewett 
Pub.  Co.,  154  Mass.  172  ;  28  N.  E.  Rep.  142. 

But  if  it  be  conceded  that  it  is  negligent  for  one  officer  to  sign  certificates  in 
blank  and  leave  them  to  be  completed  and  delivered  by  another  officer  or 
agent,  and  that  such  negligence  is  the  proximate  cause  of  a  subsequent  fraudu- 
lent use  of  the  certificate,  the  question  remains  whether  the  corporation  is  re- 
sponsible for  such  negligence.     Upon  this  point  there  would  seem  to  be  little 
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room  for  doubt,  since  the  officer,  in  signing  the  certificate,  is  acting  in  the  line 
of  his  duty  and  employment .  But  if  the  corporation  is  liable  for  such  officer's 
negligence,  it  would  seem  to  be  equally  liable  for  the  wrongful  act  of  the 
agent  who  makes  a  fraudulent  use  of  the  certificate  after  it  is  signed.  When 
certificates  are  to  be  signed  by  two  or  more  officers,  it  is  undoubtedly  the  duty 
of  each  to  see,  before  signing  a  certificate,  that  the  conditions  exist  which  au- 
thorize him  to  act.  There  can  be  no  other  object  in  requiring  the  signatures 
and  concurrence  of  two  officers  or  agents  to  the  completion  of  the  certificate. 
Now  one  officer  has  no  more  authority  from  the  corporation  to  sign  a  certifi- 
cate in  blank  than  another  has  to  fill  it  up  and  issue  it  when  there  has  been  no 
sale  or  transfer  of  stock.  As  between  the  officer  and  the  corporation,  neither 
has  any  power  to  act  except  in  case  of  a  bona  fids  transaction  in  which  the  is- 
sue of  a  certificate  becomes  necessary.  If  the  corporation  is  liable  for  the  care- 
less and  wrongful  act  of  the  one  in  signing  a  certificate  when  there  has  been 
no  such  transaction,  it  is  equally  liable  for  the  fraudulent  and  wrongful  act  of 
the  other  in  signing,  sealing  and  issuing  the  certificate.  In  this  connection 
the  remarks  of  the  court  in  Reynolds  v.Witte,  13  S.C.  5, 16,  are  pertinent.  The 
case  involved  the  fraudulent  disposition  by  an  agent  of  the  bonds  of  a  third 
person,  which  had  been  entrusted  to  him  by  the  principal.  On  the  question 
whether  any  distinction  could  be  made  between  a  loss  by  the  negligence  of  the 
agent  and  a  loss  by  his  fraud  the  court  says:  "It  is  difficult  to  understand  upon 
what  ground  the  principal  should  be  held  liable  for  the  negligence  of  his  agent 
and  not  for  his  fraud,  where  the  act  is  done  or  omitted  to  be  done  to  the  very 
property  as  to  which  the  agency  exists,  and  in  the  course  of  the  agency.  Fraud 
by  which  the  property  is  lost  is  generally  considered  one  of  the  forms  of  gross 
negligence.  What  is  the  proper  understanding  of  the  phrase  *within  the  scope 
of  the  agency '  ?  Does  '  the  scope '  include  negligence  aiid  exclude  fraud  ? 
It  cannot  properly  be  restricted  to  what  the  parties  intended  in  the  creation  of 
the  agency,  for  that  would  also  exclude  negligence,  as  no  agent  is  appointed 
for  the  purpose  of  being  negligent,  any  more  than  for  the  purpose  of  acting 
fraudulently.  The  question  cannot  be  determined  by  the  authority  intended 
to  be  conferred  by  the  principal.  We  must  distinguish  between  the  authority 
to  commit  a  fraudulent  act,  and  the  authority  to  transact  the  business  in  the 
course  of  which  the  fraudulent  act  is  committed.  Tested  by  reference  to  the  in- 
tention of  the  principal,  neither  negligence  nor  fraud  is  within  '  the  scope  of 
the  agency*;  but  tested  by  the  connection  of  the  act  with  the  property  and  bus- 
iness of  the  agency,  fraud  in  taking  the  property  is  as  much  'within  the  scope 
of  the  agency '  as  negligence  in  allowing  others  to  take  it.  The  proper  in- 
quiry is,  whether  the  act  was  done  in  the  course  of  the  agency  and  by  virtue 
of  the  authority  as  agent.  If  it  was,  then  the  principal  is  responsible,  whether 
the  act  is  merely  negligent  or  fraudulent."  Hence  the  same  principle  which 
wo  lid  make  the  corporation  liable  for  the  careless  act  of  one  officer  in  signing 
a  certificate  in  blank,  would  make  it  liable  for  the  fraudulent  act  of  another 
in  completing  and  issuing  the  certificate  without  right,  and  the  question  of  the 
negligence  of  the  former  thus  becomes  immaterial. 

Again  the  corporation  is  liable,  according  to  the  decisions,  even  though  there 
has  been  no  such  negligence  as  that  now  supposed.  It  is  immaterial  whether 
the  fraud  has  been  committed  by  use  of  a  certificate  signed  in  blank  by  one 
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officer  or  by  procuring  his  signature  through  fraud  or  artiflpe  pr  by  forging 
such  signature.  In  each  case  the  corporation  is  liable.  The  question  of  neg- 
ligence, in  signing  certificates  in  bhmk,  therefore,  becomes  immaterial,  since 
there  must  be  some  common  ground,  not  involving  such  negligence,  upon 
which  liability  can  be  predicated.  This  common  ground  is  the  rule  of  respond- 
ant  Buperior,  or  the  law  of  principal  and  agent  as  applicable  to  the  circum- 
stances of  the  case. 

It  is  not  conceivable  that  a  corporation  could  be  made  liable  upon  a  certificate 
signed  in  blank  by  one  officer  and  left  with  another  certifying  officer,  unless 
the  latter  also  signed  the  certificate.  In  order  that  such  a  certificate  should  be 
issued  without  such  other  signing  it,  it  would  have  to  be  done  by  some  employe 
or  stranger,  having  no  authority,  real  or  apparent,  to  issue  certificates.  Such 
person  would  have  to  obtain  the  certificate  by  theft  or  fraud,  forge  the  signature 
of  the  second  officer,  and  forge  or  surreptitiously  affix  the  corporate  seal.  The 
negligent  signing  of  a  certificate  in  blank  by  one  of  two  or  more  certifying 
officers,  could  not  be  considered  as  the  proximate  cause  of  such  fraud  and  crime. 
But  if  the  certificate  is  signed  and  issued  by  the  second  officer,  then,  as  already 
stated,  the  liability  of  the  corporation  may  be  placed  upon  other  grounds. 

In  case  of  certificates,  signed  in  blank  by  both  certifying  officers,  and  farud- 
ulently  filled  out  and  issued,  the  corporation  would  doubtless  be  liable,  no  mat- 
ter how  or  by  whom  the  certificate  was  issued.  The  negligence  would  be  gross 
and  the  result  such  as  might  naturally  be  expected  to  flow  therefrom.  See 
Western  Maryland  R.  Co.  v.  Franklin  Bank,  60  Md.  86;  also  sec.  6  of  this 
note. 

Another  sort  of  negligence  is  suggested  in  the  case  of  Hill  v.  Jewett  Pub. 
Co.,  154  N.  Y.  172;  28  N.  £.  Rep.  142,  and  that  is  in  continuing  in  the  position 
of  a  certifying  officer,  one  who  is  known  to  have  been  guilty  of  conduct,  im- 
peaching his  integrity  and  reliability.  See  Preston  v.  Procter,  187  U.  S.  604: 
8  Am.  R.  R.  &  Corp.  Rep.  618.  But  this  could  not  form  a  distinct  ground  of 
liability,  except  in  case  of  an  officer  authorized  to  issue  certificates;  and,  as  to 
the  fraudulent  act  of  such  an  officer,  the  corporation  would  be  liable  inde- 
pendently of  negligence. 

18.  Ground  of  lUtblli^-prlneiiial  and  ag^nt-mle  of  respondent 
euperior.— It  is  a  well  settled  rule  that  corporations  are  liable  for  the  frauds 
and  wrongs  of  their  agents  to  the  same  extent  as  natural  persons.  "  Corpora- 
tions, carrying  on  trade  or  business  of  any  kind,  are  equally,  and  to  the  same 
extent,  liable  for  the  frauds  and  wrongs  of  their  agents,  perpetrated  in  the 
course  of  their  employment,  as  individual  principals  would  be  under  like  cir- 
cumsUnces."  Western  Maryland  R.  Co.  v.  Franklin  Bank,  60  Md.  86.  "As 
natural  persons  are  liable  for  the  wrongful  acts  and  neglects  of  their  servants 
and  agents,  done  in  the  course  and  within  the  scope  of  their  employment,  so 
are  corporations,  upon  the  same  grounds,  in  the  same  manner,  and  to  the  same 
extent."  Angell  &  Ames  on  Corps,  sec.  810;  citing  Abbott  v.  Savings  Bank, 
1  Md.  Ch.  407;  Thatcher  v.  Bank,  5  Sandf.  121;  Thompson  v.  Bell,  10  Exch. 
10;  26  Eng.  L.  &  Eq.  586;  Bargate  v.  Shortridge,  5  H.  L.  Cas.  291;  81  Eug. 
L.  &  Eq.  44;  National  Exchange  Co.  v.  Drew.  82  Eng.  L.  &  Eq.  1 ;  Stevens 
V.  Boston  R.,  1  Gray,  277;  Blackstock  v.  New  York  R.  Co.,  1  Bosw.  77.  "  It 
is  well  settled,  says  Mr.  Morawitz,  "  that  the  law  of  agency  applies  equally  to 
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oorpontioDS  mod  to  indiridtuls.''  2.  Mor.  Corp.  §  577.  See  also,  Pliilft' 
delpfahuL  etc,.  R  Co.  t.  Quizkj,  21  How.  90S.  210;  Tome  t.  Psutenboi|^ 
Bnncb  R.  Co.,  80  Md.  36,  70^73;  Lowiy  ▼.  Bmk,  Tiaej.  310;  Wharton, 
CoQ.  1 131. 

I:  is  laid  down  by  Stoiy  that  the  principal  is  "liabte  to  thixd  penons  in  a 
civil  «ait  for  the  fnads,  deceits,  concwtlmente,  misrepregentatiops.  torts,  oegU- 
gfDces,  and  otlier  m&lfestsanoes.  or  misfeasances,  or  omiss-ons  of  dntj,  of  his 
atrent,  in  tae  course  of  bi«  emplojinent,  altboogh  the  principa]  did  not  au- 
thorize, or  justif  J,  or  participate  in,  or,  indeed,  know  of  sach  misooDduct.  or 
eren  if  he  forbade  the  acts  or  disapproTed  of  them.  In  all  such  cases,  the 
rule  applies,  retpondeai  M^iperlor;  and  it  is  founded  upon  public  poI:cj  and 
oonTenieoce;  for  in  no  other  waj  could  there  be  anj  aafetj  to  third  persons  in 
their  dealing,  either  directly  with  the  principal,  ix  indirectly  with  him 
through  the  instrnmentalitj  of  agents  In  CTerr  such  case,  the  principal 
holds  out  his  agent  as  competent  and  fit  to  be  trusted;  and  thereby,  in  effect, 
warrants  his  fidelity  and  good  conduct  in  all  matters  with'n  the  scope  of  the 
agency."  Story,  Agency,  g  452.  See  also  Mechem  on  Agency,  ?§  7B4.  739. 
and  cases  cited;  Tome  t.  Parkersbnrg  Branch  R.  Co.,  80  Md.  36;  Baltimore  & 
Ohio  R.  Co.  T.  Wilkins,  44  Md.  2S;  Western  Maryland  R  Co.  t.  Franklin 
Bank,  00  Md.  36.  Another  general  principle,  equally  elementary,  is  that,  as 
between  the  principal  and  third  persons,  the  former  is  responsible  according  to 
the  agent's  apparent  authority,  and  not  m  -rely  according  to  his  real  authority. 
In  Mechem  on  Agency  it  is  said:  "The  authority  of  the  agent,  so  far  as  third 
persons  are  concerned,  is  as  broad  not  only  as  the  words  of  the  principa^  but 
&s  brr>fld  also  as  his  acts  and  conduct.  In  other  phrase  it  is,  so  far  as  third 
persons  are  concerned,  as  broad  as  the  principal  has  made  it  appear  to  be.  As 
respects  the  mutual  rights  and  dealings  of  the  principal  and  agent,  the  actual 
authority  may  govern;  but  as  rc-pecis  the  liability  of  the  principal  to  third 
persons  for  the  acts  and  contracts  of  the  agent,  it  is  the  apparent  authority 
which  cf>ntrols."  §  707;  Brooke  v.  New  York,  etc.,  R  Co.,  108  Penn.  St 
543;  1  Atl.  Rep.  200. 

When,  therefore,  false  and  fraudulent  certificates  of  stock  have  been  issued 
or  put  in  circulation  by  an  officer  or  agent  of  a  corporation,  and  some  third 
per!k>n  has  given  value  therefor  in  good  faith,  the  question  to  be  determined  is 
whether  the  act  of  the  officer  or  agent  is  within  the  apfxirent  authority  con. 
ferrc  1  upon  him  by  the  corporation.  If  so,  the  corporation  must  respond  to 
the  injured  party  for  the  act  of  its  agent,  irrespective  of  any  question  of  negli- 
gence; if  not,  the  corporation  is  not  liable  under  the  rule  respondeat  superior, 
and  can  only  be  made  responsible  through  some  negligence  which  may  be 
regarded  as  the  proximate  cause  of  the  act. 

We  iK'Heve  it  can  only  become  necessary  to  issue  certificates  of  stock  to  three- 
claHsc»s  of  persons:  (1)  to  original  subscribers,  (2)  to  purchasers  of  stock  which 
the  corporation  has  acquired  by  forfeiture,  or  otherwiw,  and  (?)  to  transferees. 
Certificates  may  be  issued  to  replace  those  lost  or  stolen,  but  probably  this  is 
never  done  without  a  special  order  of  the  board  of  directors.  In  the  nature  of 
things  every  person  has  notice  that  the  offlcera  or  agents  appointed  to  issue  cer- 
tificates can  lawfully  only  do  so  in  case  of  a  bona  fide  transaction  falling  within 
one  of  these  classes.    Mechem,  in  speaking  of  the  authority  of  an  agent,  says: 
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"  If  the  authority  is  kqown  to  be  open  for  exercise  only  in  a  certain  event,  or 
upon  the  happening  of  a  certain  contingency,  or  the  pirformance  of  a  certain 
condition,  the  occurrence  of  the  event  or  the  happening  of  the  contingency,  or 
the  performance  of  the  condition,  must  be  ascertained  by  him  ^ho  would 
avail  himself  of  the  results  ensuing  from  the  exercise  of  the  authority." 
Mechem  on  Agency,  §291;  citing  Croycraft  v.  Selvage,  10  Bush.  696;  Weise's 
Appeal,  72  Penn.  St.  851;  Kirkpatrick  v.  Winans,  1  C.  E.  Green  (N.  J.  Ch.), 
407.  This  is  doubtless  a  correct  general  rule,  and  might  be  said  to  apply  to 
vlie  agents  authorized  to  issue  stock  certificates.  Everyone  has  notice  from 
the  nature  of  the  case  that  such  agents  have  no  valid  authority  to  issue  stock 
certificates,  except  in  case  of  an  actual  purchase  or  transfer  of  stock.  The 
exercise  of  the  authority  may,  therefore,  be  said  to  depend  **  upon  the  happen- 
ing of  a  certain  event,  or  the  performance  of  a  certain  condition,"  and  this  is 
known  to  all  persons  who  deal  with  certificates  of  stock.  Must  every  such 
person,  then,  ascertain  at  his  peril  the  *  *  happening  of  the  contingency  or  the 
performance  of  the  condition  *'  upon  which  the  lawful  issue  of  the  certificate 
in  question  depended  ? 

In  New  York  the  answer  to  this  question  is  found  in  the  following  proposi- 
tion, which  has  been  repeatedly  reaffirmed  and  applied:  "  It  is  the  settled 
doctrine  of  the  law  of  agency  in  this  state  that  where  the  principal  has  clothed 
his  agent  with  power  to  do  an  act  upon  the  existence  of  some  extrinsic  fact 
necessarily  and  peculiarly  within  the  knowledge  of  the  agent,  and  of  the  exist- 
ence of  which  the  act  of  executing  the  power  is  itself  a  representation,  a  third 
person  dealing  with  such  agent  in  entire  good  faith,  pursuant  to  the  apparent 
power,  may  rely  upon  the  representation,  and  the  principal  is  estopped  from 
denying  its  truth  to  his  prejudice."  Bank  of  Batavia  v.  New  York,  etc..  R. 
Co.,  106  N.  Y.  195.  199;  North  River  Bank  v.  Aymar,  8  Hill,  26i;  Farmers* 
&  Mechanics'  Bank  v.  Butchers'  &  Drovers'  Bank,  16  N.  Y.  125;  Oriswoid  v. 
Haven,  25  N.  Y.  595;  Exchange  Bank  v.  Monteath,  26  N.  Y.  605;  New  York, 
etc.,  R.  Co.  V.  Schuyler,  84  N.  Y.  30;  Armour  v.  M.  C.  R.  Co.,  65 N.  Y.  111. 

In  the  Schuyler  case,  the  facts  of  which  have  already  been  stated  at  length, 
the  court,  referring  to  the  above  cited  cases  of  prior  date,  said:  "  In  each  of 
these  cases,  the  extrinsic  fact  which  constituted  the  condition  of  the  authority 
was  peculiarly  within  the  agent's  knowledge,  and  was  necessarily  represented 
to  exist  by  the  execution  of  the  agent's  powers.  It  might  or  might  not  be  dis- 
covered by  inquiry.  So  in  this  case,  in  the  narrow  view  in  which  we  are  now 
considering  it,  the  condition  upon  which  the  agent  could  issue  the  certificate 
was,  a  transfer  in  tho  books  and  the  surrender  of  a  previous  certificate,  if  any 
had  before  been  issued.  These  facts  are  wholly  extrinsic  and  peculiarly  witliin 
the  knowledge  of  the  agent,  as  part  of  the  special  duties  to  be  attended  to  by 
him,  and  were  represented  by  him  to  exist  by  the  certificate  itself.  I  can  see 
no  shade  of  difference  between  the  question  in  this  case  and  in  those  cited,  and 
which  seem  to  me  to  settle  the  law.  The  rule  which  governs  this  class  of 
cases,  in  my  judgment,  rests  upon  a  sound  principle.  As  was  said  by  Selden, 
J.,  in  Griswold  v.  Haven,  'The  mode  in  which  the  liability  is  enforced  in  all 
the-e  cases,  is  by  eitoppel  in  pais.  The  agent  or  partner  has  in  each  case  made 
a  representation  as  to  a  fact  essential  to  his  power,  upon  the  faith  of  which  the 
other  party  has  acted,  and  the  principal  or  firm  is  precluded  from  controvert- 
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iug  the  fact  so  represented.'    It  goes  back  to  the  celebrated  aphorism  of  Lord 
Holt,  in  Hem  v.  Nichols  (1  Salk.  289),  '  For  seeiog  that  somebody  must  be  a 
loser  by  this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  a  trust 
and  confidence  in  the  deceiver,  should  be  a  loser  than  a  stranger/  or  as  more 
tersely  expressed  by  Ashurst,  J.,  in  Lickbarren  y.  Mason,  2  T.  R.,  70, '  When- 
ever one  of  two  innocent  parties  must  suffer  by  the  act  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must  sustain  it.'    (Story  on  Part., 
§  108,  and  authorities  cited.)    In  truth,  the  power  conferred  in  these  cases  is 
of  such  a  nature  that  the  agent  cannot  do  an  act  appearing  to  be  within  its 
scope  and  authority,  without,  as  a  part  of  the  act  itself,  representing  expressly 
or  by  necessary  implication,  that  the  condition  ezists  upon  which  he  has  the 
right  to  act.    Of  necessity  the  principal  knows  this  fact  when  he  confers  the 
power.     He  knows  that  the  person  he  authorizes  to  act  for  him,  on  condition 
of  an  extrinsic  fact,  which  in  its  nature  must  be  peculiarly  within  the  knowl- 
edge of  that  person,  cannot  execute  the  power  without  as  res  gesta  making  the 
representation  that  the  fact  exists.    With  this  knowledge  he  trusts  him  to  do 
the  act,  and  consequently  to  make  the  representaiion  which,  if  true,  is  of 
course  binding  on  the  principal.    But  the  doctrine  claimed  is  that  he  reserves 
the  right  to  repudiate  the  act  if  the  representation  be  false.    So  he  does  as  be- 
tween himself  and  the  agent,  but  not  as  to  an  innocent  third  party  who  is  de- 
ceived by  it.    The  latter  may  answer,  you  intrusted  your  agent  with  means 
effectually  to  deceive  me  by  doing  an  act  which  in  all  respects  compared  with 
the  authority  you  gave,  and  which  act  represented  that  an  extrinsic  fact  known 
to  your  agent  or  yourself,  but  unknown  to  me,  existed,  and  you  have  thus 
enabled  your  agent,  by  falsehood,  to  deceive  me,  and  must  bear  the  conse- 
quences.   The  very  power  you  gave,  since  it  could  not  be  executed  without  a 
representation,  has  led  me  into  this  position,  and  therefore  you  are  estopped  in 
justice  to  deny  his  authority  in  this  case.    By  this  I  do  not  mean  to  argue  that 
the  principal  authorizes  the  false  representation.    He  only  in  fact  authorizes 
the  act,  which  involves  the  representation,  which,  from  his  confidence  in  the 
agent,  he  assumes  will  be  true;  but  it  may  be  false,  and  the  risk  that  It  may 
be  he  takes  because  he  gives  the  confidence  and  credit  which  enables  its 
falsity  to  prove  injurious  to  an  innocent  party.     I  have  already  shown  how 
this  principle  in  many  cases  sustains  liability  after  all  actual  authority  has  been 
withdrawn,  as  between  the  principal  and  parties  who  have  a  right  to  infer 
that  the  authority  continues. 

"The  contrary  doctrine  would  be  singularly  inconvenient,  if  not  absurd,  in 
practice.  For  inbtancc,  under  a  general  power  to  draw  bills,  which  means,  of 
course,  only  in  the  business  of  the  principal,  no  party  could  safely  take  a  b  11 
drawn  by  the  agent  without  pursuing  the  inquiry  whether  it  was  drawn  in 
such  business  to  extremes.  If  the  peril  is  on  the  party  to  whom  the  bill  is 
given,  notliing  short  of  personal  application  to  the  principal  himself  can  re- 
lieve it,  for  nowhere  short  of  that  is  absolute  certainty.  Every  intermediate 
appearance  or  re'  resentation  may  be  false  or  deceptive,  and  the  rigid  rule  of 
actual  authority  will  be  satisfied  with  nothing  less  than  absolute  verity.  So, 
then,  the  general  power  carries  no  safety  whatever,  since  each  bill  made  under 
it  must  be  verified  as  to  extrinsic  facts  by  resort  for  perfect  security  to  the 
principal  himself. 
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"  Or  to  bring  the  illustration  nearer  to  this  case :  It  is  claimed  that  every 
receiver  of  a  stock  certificate,  executed  by  an  agent,  must  verify,  at  his  peril, 
the  extrinsic  facts  that  a  transfer  of  the  stock  has  been  made  and  the  former 
certificate  surrendered.  But  how?  If  he  go  to  the  board  of  directors  they 
can  only  refer  him  to  the  transfer  agent  or  the  books  kept  by  him,  for  these 
are  alone  their  sources  of  information.  If  he  resort  to  the  books  they  are  at 
best  but  other  representations  of  the  agent  which,  if  they  in  form  show  a  trans- 
fer, may  still  be  deceptive,  and  nothing  but  a  transfer  of  ctctual  stock  will  an- 
swer the  condition.  He  must  therefore  trace  the  lineage  of  the  stock  repre- 
sented by  the  certificate  to  some  point  behind  which  no  '  stain  upon  the  pedi- 
gree '  will  enable  the  corporation  to  bastardise  the  issue.  Such  a  rule  would 
be  vastly  detrimental  to  the  business  interests,  both  of  the  corporations  and  of 
the  public."    34  N.  T.  80,  69-71. 

The  New  York  doctrine  has  been  applied  in  that  state,  as  will  be  seen  by 
reference  to  the  cases  cited,  not  only  to  stock  certificates,  but  to  negotiable 
paper  issued  by  an  agent  in  the  name  of  his  principal,  and  fraudulently  used 
by  the  former  for  his  private  benefit,  to  checks  fraudulently  certified  in  the  ab- 
sence of  funds,  and  to  warehouse  receipts  and  bills  of  lading  fraudulently  is* 
sued  by  agents  where  no  property  was  received.  The  doctrine  is  again 
affirmed  and  applied  to  stock  certificates  in  the  principal  case.  The  doctrine 
is  thus  well  established  in  New  York  and  is  applied  to  all  cases  which  come 
within  its  purview.  But  it  cannot  be  said  to  prevail  generally  in  other  states 
(see  next  section)  nor  to  have  become  one  of  the  settled  doctrines  of  the  law  of 
principal  and  agent.  But  however  this  may  be,  it  seems  to  us  that  the  same 
result  may  be  reached  by  considering  the  peculiar  nature  of  stock  certificates, 
and  that  it  is  not  necessary  to  assume  or  establish  the  correctness  of  the  New 
York  rule  in  its  general  form  and  as  applied  to  all  cases  within  its  scope. 

Certificates  of  stock  are  not  issued  for  the  mere  purpose  of  evidencing  title 
in  the  person  to  whom  they  are  issued.  One  of  the  leading  objects  of  incor- 
poration is  to  put  the  shares  of  individual  owners  in  the  joint  enterprise  in 
shape  to  be  readily  transferred.  Certificates  of  stock  are  addressed  to  the  pub- 
lic, are  intended  to  pass  from  hand  to  hand,  and  be  dealt  in  upon  stock  ex- 
changes and  in  the  markets  of  the  world.  Coi'porations  are  in  the  habit  of 
affording  every  facility  for  this  traffic  in  their  stocks,  and  thus  not  only  recog- 
nize but  encourage  such  dealing.  In  re  Bahia  &  San  Francisco  H.  Co.,  L.  K., 
8  Q.  B.  584;  New  York,  etc.,  R.  Co.  v.  Schuyler,  34  N.  Y.  80,  82,  .83;  Bank 
V.  Lanier,  11  Wall.  369;  Citizens'  National  Bank  v.  Cincinnati,  etc.,  R.  Co., 
29  Weekly  L.  B.  15;  Willis  v.  Fry,  13  Phila.  33;  Mandlebaum  v.  North  Am. 
Mining  Co.,  4  Mich.  465.  In  the  first  of  these  cases  it  is  said:  "  This  power 
of  granting  certificates  is  to  give  the  shareholders  the  opportunity  of  more 
easily  dealing  with  their  shares  in  the  market,  and  to  afford  facilities  to  them 
of  selling  their  shares  by  at  once  showing  a  marketable  title,  and  the  effect,  of 
this  facility  is  to  make  the  shares  of  greater  value.  The  power  of  giving  cer- 
tificates is,  therefore,  for  the  benefit  of  the  company  in  general;  and  it  is  a 
declaration  by  the  company  to  all  the  world  that  the  person  in  whose  name  the 
certificate  is  made  out,  and  to  whom  it  is  given,  is  a  shareholder  in  the  com- 
pany, and  it  is  given  by  the  company  with  the  intention  that  it  should  be  so 
used  by  the  person  to  whom  it  is  given,  and  acted  upon  in  the  sale  and  trans- 
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fer  of  shares."  So  in  Bank  v.  Lanier,  11  Wall.  309,  877,  the  court  says:  "The 
power  to  transfer  their  stock  is  one  of  the  most  valuable  franchises  conferred 
by  congress  on  banking  associations.  Without  this  power,  it  can  readily  be 
seen  the  value  of  the  stock  would  be  greatly  lessened,  and,  obviously,  what- 
ever contributes  to  make  the  shares  of  the  stock  a  safe  mode  of  investment, 
and  easily  convertible,  tends  to  enhance  their  value.  It  is  no  less  the  interest 
of  the  shareholder,  than  the  public,  that  tlie  certificate  representing  his  stock 
should  be  in  a  form  to  secure  public  confidence,  for  without  this  he  could  not 
negotiate  it  to  advantage.  It  is  in  obedience  to  this  requirement,  that  stock 
certificates  of  all  kinds  have  been  constructed  in  a  way  to  invite  the  coufidence 
of  business  men,  so  that  they  have  become  the  basis  of  commercial  transactions 
in  all  the  large  cities  of  the  country,  and  are  sold  in  open  market  the  same  as 
other  securities.  Although  neither  in  form  or  character  negotiable  paper,  they 
approximate  to  it  as  nearly  as  practicable.  If  we  assume  that  the  certificates 
in  question  are  not  different  from  those  in  general  use  by  corporations,  and 
the  assumption  is  a  safe  one,  it  is  easy  to  see  why  investments  of  this  character 
arc  sought  after  and  relied  upon.  No  better  form  could  be  adopted  to  assure 
the  purchaser  that  he  can  buy  with  safety.  He  is  told,  under  the  seal  of  the 
corp  ration,  that  the  shareholder  is  entitled  to  so  much  stock,  which  can  be 
transferred  on  tbe  books  of  the  corporation,  in  person  or  by  attorney,  when 
the  certificates  are  surrendered,  but  not  otherwise." 

Now  if  such  is  the  purpose  of  stock  certificates  and  of  corporations  in  issuing 
them,  it  is  manifest  that  that  purpose  would  be  defeated  if  every  person  about 
to  take  a  certificate  was  bound  to  ascertain  the  existence  of  those  extrinsic 
facts,  which  were  necessary  to  authorize  its  issue,  as  between  the  corporation 
and  its  agents.  Such  investigations  might  necessitate  long  journeys,  or  the 
employment  of  agents  in  distant  places,  and  would  so  burden  and  delay  trans- 
actions in  stock  that  dealings  therein  would  soon  cease.  Nor  do  corporations, 
as  matter  of  fact,  expect  or  invite  such  investigations  or  provide  facilities  for 
making  them.  In  case  of  many  corporations,  the  transactions  in  their  stock 
are  so  numerous  that  any  such  investigations  would  be  utterly  impossible. 
The  only  rational  conclusion,  therefore,  is  that  corporations  intend  that  a  cer- 
ficate  of  stock  issued  by  one  authorized  to  issue  certificates,  and  such  in  form 
and  effect  as  he  might  lawfully  issue,  is  a  representation  to  the  public  that  the 
certificate  is  duly  executed,  that  all  the  necessary  conditions  existed  which 
authorized  its  issue,  and  that  the  person  named  is  the  owner  of  the  shares  speci- 
fied. Th*e  authority  conferred  upon  officers  or  agents  to  execute  and  deliver 
certificates  of  stock  is  thus  not  a  special,  limited  or  conditional  authority,  but 
a  general  authority  to  represent  and  act  for  the  corporation  in  this  important 
matter,  an  authority  to  issue  certificates  as  occasion  requires,  of  which  they 
are  to  judge,  and  to  warrant  the  genuineness  of  such  certificates.  In  Shaw  v, 
Port  Phillip  Gold  Min.  Co.,  13  Q.  B.  D.  108,  in  which  tlie  corporation  was 
held  liable  upon  forged  certificates  issued  by  its  secretary,  who  was  one  of  the 
certifying  officers,  Stephen,  J.,  pays:  "The  company  appear  in  this  case  to 
have  prescribed  certain  formalities  with  regard  to  the  use  of  the  seal  and  the 
issue  of  certificates.  The  certificate  is  to  be  signed  by  a  director  and  the  sec- 
retary. In  the  present  case  it  apparently  does  comply  with  these  formalities; 
it  is  apparently  so  signed,  and  it  is  stated  to  be  in  the  usual  and  authorized 
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form.  The  company  made  it  the  duty  of  the  secretary  to  procure  the  prepara- 
tion, execution,  and  signature  of  certificates  with  the  prescribed  formalities, 
and  thereupon  to  issue  them  to  the  persons  entitled  to  receive  them.  They 
thereby  gave  the  secretary  the  opportunity  of  doing  what  he  has  done  in  this 
case.  A  person  can  inform  liimself  whether  the  certificate  comes  from  the 
secretary  because  he  gets  it  from  the  secretary's  oflice,  But  I  do  not  see  how, 
according  to  any  practicable  course  of  business,  he  can  go  behind  the  certifi- 
cate and  ascertain  for  himself  such  mutters,  or  whether  the  signature  of 
the  director  is  genuine.  It  appears  to  me,  therefore,  that  the  company  have 
authorized  the  secretary,  and  made  it  his  oiflcialduty,  to  act  in  such  a  way  that 
his  acts  amount  to  a  warranty  by  them  of  the  genuineness  of  the  certificate 
issued  by  him." 

The  opinion  of  Matthew,  J.,  is  to  the  same  effect:  "  I  am  of  the  same  opin- 
ion, on  the  ground  that  the  company  is  responsible  for  the  fraud  committed  by 
its  agent  while  acting  within  the  ordinary  scope  of  his  employment.  Upon 
the  statements  contained  in  the  case  I  cannot  doubt  that  it  was  within  the 
scope  of  their  secretary's  employment  to  do  what  he  did  here.  It  is  stated  to 
have  been  the  dilty  of  the  secretary  to  procure  the  execution  of  the  certificate 
with  the  prescribed  formalities,  and  to  issue  it  to  tho  person  entitled  thereto. 
It  is  ordinarily  indispensable  in  the  ordinary  course  of  business  that  the  secre- 
tary should  perform  these  duties,  and  it  never  could  have  been  contemplated 
that  the  purchaser  of  shares  should  himself  ascertain  that  each  of  the  prescribed 
formalities  had,  in  fact,  been  complied  with.  It  seems  to  me,  therefore,  that 
the  secretary  is  held  out  by  the  company  as  their  agent  to  warrant  the  genuine- 
ness of  the  certificate." 

In  support  of  these  views  in  regard  to  the  law  of  principal  and  agent  as  ap- 
plied to  the  issue  of  certificates  of  stock,  reference  may  be  made  to  some  analo- 
gous cases.  Where  the  agent  of  a  bank,  authorized  to  certify  checks,  fraudu- 
lently certifies  a  check  when  the  drawer  has  no  funds,  the  bank  will  be  liable 
to  a  bomiflde  holder  of  the  check.  Farmers'  &  Mechanics'  Bank  v.  Butchers' 
A  Drovers'  Bank.  16  N.  Y.  125;  Claflin  v.  Farmers'  &  Citizens'  Bank,  25  N.  Y. 
293;  Cooke  v.  State  National  Bank,  52  N.  Y.  96;  Morse  v.  Mass.  National 
Bank,  1  Holmes,  209;  Morse  on  Banking,  §  155  h.  8o  an  agent  authorized  to 
make  or  endorse  negotiable  paper  in  the  name  of  his  principal,  can  bind  the 
principal  by  notes  or  indorsements  in  apparent  execution  of  the  power,  but 
fraudulently  made  for  the  benefit  of  the  agent.  1  Daniels  Neg.  Int.,  §  284; 
Swire  v.  Francis,  L.  R.,  3  App.  Cas.  106.  Where  one  member  of  a  firm  of 
warehousemen  fraudulently  issued  receipts  for  grain,  when  no  grain  was  re- 
ceived, the  firm  was  held  liable  to  the  plaintiff  who  loaned  money  on  the  re- 
ceipto.  Griswold  v.  Haven,  25  N.  Y.  595.  Recitals  in  municipal  bonds  estop 
the  municipality  as  against  Ifona  flde  holders.  County  of  Warren  v.  Marcy, 
97  U.  S.  96;  Township  of  Bernards  v.  Morrison.  188  U.  8.  528;  3  Am.  R.  R. 
A  Corp.  Rep.  85;  Chaffee  County  v.  Potter,  142  U.  8.  855;  5  Am.  R.  R.  & 
Corp.  Rep.  886.  In  regard  to  bills  of  lading  fraudulently  Issued  by  an  agent 
for  property,  not  received,  the  authorities  are  conflicting.  The  weight  of  au- 
thority favors  the  view  that  the  principal  is  not  liable  in  such  cases,  even  to  a 
iona  flde  holder  for  value.    Pollard  v.  Vinton,  105  U.  8.  7 ;  Friedlander  v. 
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Bailwaj  Co.,  130  U.  S.  416;  Second  National  Bank  t.  Walbridge,  19  Ohio  St. 
419;  Hutchinson  on  Carrien,  §  124,  and  cases  died;  Mecham  on  Agency,  f 
717,  and  cases  cited. 

A  number  of  well  oonsfdeied  cases  hold  the  contrary.  Bataria  Bank  t. 
Railroad  Co.,  106  N.  T.  105;  Brooke  t.  Railroad  Co.,  106  Penn.  St.  529;  Sioux 
City  R.  Co.  T.  Bank,  10  Neb.  556;  Savings  Bk.  v.  Railroad  Co.,  20  Ran.  519; 
Railroad  Co.  v.  Lamed,  108  HI.  293.  In  Pollazd  ▼.  Vinton,  105  U.  S.  7,  a 
distinction  is  made  between  these  cases  and  those  relating  to  fraudulent  stock 
certificates.  See  also  Baltimore  &  O.  R.  t.  WHkhis,  44  Hd.  28.  The  remarks 
of  the  court  in  Brooke  t.  New  York,  etc.,  R.  Co.,  108  Penn.  St.  548;  1  Atl. 
Rep.  206,  are  quite  pertinent  to  the  present  inquiry.  "  As  between  principal 
and  third  parties  the  true  limit  of  the  agent's  authority  to  bind  the  former  is 
the  apparent  authority  with  which  the  agent  is  invested;  but  as  between  the 
principal  and  the  agent  the  true  limit  is  the  express  autiiority  or  insi  ruction 
given  to  the  agent.  Evans,  Ag.  594,  606;  Adams  Exp.  Cfi.  v.  Sclilessioger,  75 
Penn.  St.  246.  The  principal  is  bound  by  all  the  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  held  him  out  to  the  worid  to  possess,  notwith- 
standing the  agent  acted  contrary  to  instructions;  and  this  is  expressly  the  case 
with  the  officers  and  agents  of  corporations.  Since  a  corporation  acts  only 
through  agents  it  is  bound  by  its  agent's  contracts  when  made  ostensibly 
within  the  range  of  their  office.  One  who  authorizes  another  to  act  for  him 
in  a  certain  class  of  contracts  undertakes  for  the  absence  of  fraud  in  the  agent 
acting  within  the  scope  of  his  authority.    Whart.  Cont.,  §§  90,  190,  269. 

"  The  authority  of  an  agent  to  act  for  and  bind  his  principal  will  be  implied 
from  the  accustomed  performance  by  the  agent  of  acts  of  the  same  general 
character  for  the  principal  with  his  knowledge  and  consent.  Evans,  Ag.  198, 
note.  These  elementary  principles  are  founded  upon  the  doctrine  that  where 
one  of  two  persons  must  suffer  by  the  act  of  a  third  person,  he  who  has  held 
that  person  out  as  worthy  of  trust  and  confidence,  and  as  having  authority  in 
that  matter,  should  be  bound  by  it.  Evans,  Ag.  691.  It  is  conceded  in  this 
case  that  the  company  did  not  authorize  the  issuance  of  bill^  of  lading  without 
receipt  of  the  goods;  but  it  put  Weiss  in  its  place  to  do  that  class  of  acts,  and 
it  should  be  answerable  for  the  manner  in  which  he  conducted  himself  within 
the  range  of  bis  agency.  Public  policy,  as  well  as  the  ultimate  good  of  cor- 
porations themselves,  requires  that  this  should  be  the  rule." 

We  also  refer  to  the  following  cases  in  which  analogous  questions  are  passed 
upon  touching  the  laws  of  principal  and  agent.  Commonwealth  v.  Reading 
Savhigs  Bank,  187  Mass  481;  Holden  v.  Phelps,  141  Mass.  456.  Whitney  v. 
Wellington,  10  Fed.  Rep.  810;  Swift  v.  Winterbotham,  L.  R.,  8  Q.  B.  244; 
Barwick  v.  English  Joint  Stock  Bank,  L.  R.,  2  Exch.  259;  British  Mutual 
Banking  Co.  v.  Chamwood  Forest  R.  Co.,  18  Q.  B.  D.  714. 

18.  When  the  iesoe  of  »  fraaduleiit  eertifleaie  of  stock  by  an 
ag^ent  ie  wlthlii  his  apparent  authority— In  order  that  a  certificate  of 
stock  should  be  within  the  apparent  authority  of  an  ofl9cer  authorized  gener- 
ally to  issue  certificates,  it  should  be  snch  in  form  and  substance  as  he  might 
lawfully  issue  in  the  regular  course  of  business.  It  must  purport  to  be  signed 
by  the  proper  officers  and  to  be  sealed  with  the  corporate  seal.  It  is  the  aet  of 
issuing  the  certificate  as  a  complete  and  valid  instrument  that  binds  the  cor- 
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poration  and  not  the  mere  face  of  the  iostrument  itself.  Consequently,  if  the 
certificate  does  not  purport  to  be  signed  by  those  who  are  the  certifying  officers 
at  the  time  of  its  iw\u,  ii  is  not  within  the  apparent  authority  of  the  agent  who 
issues  it.  This  would  exclude  certificates  antedated  and  purporting  to  be  exe- 
cuted by  former  officers,  who  are  no  longer  in  office  and  have  no  authority  in 
the  premises  at  the  time  of  its  issue.  Manhattan  Life  Ins.  Co.  v.  Forty-second 
St.,  etc.,  R.  Co.,  pott.  But  see  Mutual  Life  Ins.  Co.  v.  Forty-second  St.  &  G. 
St.  Ferry  R.  Co.,  26  N.  Y.  S.  545,  and  sec.  4  of  this  note.  It  would  doubt- 
less also  exclude  certificates  which  lacked  a  necessary  signature.  See  Hol- 
brook  V.  Faquier  &  Alex.  T.  Co.,  3  Cranch  C.  C.  425. 

14.  Grounds  of  liability  — rabsequent  acts  of  the  oorporation 
amonniing  to  a  ratification  or  representation  of  gennineness*— 
The  cases  of  Jarvis  v.  Manhattan  Beach  Co.,  58  Hun,  862,  and  Manhattan 
Beach  Co.  v.  Harned,  27  Fed.  Rep.  484,  illustrate  this  ground  of  liability. 
These  cases  are  staled  in  section  7  of  this  note.  If  a  corporation  should,  by 
mistake  or  fraud,  represent  a  fraudulent  certificate  to  be  genuine,  or  rex;ognize 
its  validity  by  issuing  a  new  certificate  in  its  place,  it  would  clearly  be  estopped 
to  deny  the  validity  of  the  certificate,  as  to  one  who  had  given  value  for  it, 
relying  upon  such  representation  or  recognition.  Mutual  Life  Ins.  Co.  v. 
Forty^cond  St.  &  Grand  St.  Ferry  R.  Co.,  26  N.  Y.  S.  545.  This  would  be 
a  ground  of  liability  entirely  disconnected  with  the  issue  of  the  certificate  and 
one  which  we  shall  not  elaborate  upon. 

16.  Remedy  and  damages.— Where  a  corporation  is  estopped  from  de- 
nying the  validity  of  certificates,  it  may  be  compelled  to  recognize  them  as 
valid,  if  that  is  possible,  and  if  that  is  impossible,  to  respond  in  damages  to 
the  parties  injured.  Tome  v.  Parkersburg  Branch  R.  Co.,  89  Md.  80;  Allen 
V.  South  Boston  R.  Co.,  150  Mass.  200;  22  N.  E.  Rep.  917;  New  York,  etc. 
R.  Co.  V.  Schuyler,  84  N.  Y.  80;  Titus  v.  Turnpike  Road.  61  N.  Y.  237; 
Jarvis  v.  Manhattan  Beach  Co.,  58  Hun,  862;  Willis  v.  Fry,  18  Phila.  88; 
Bank  v.  Lanier,  11  Wall.  869;  In  re  Bahin  &  San  Francisco  R.  Co.,  L.  R., 
3Q.B.  584;  Tompkinson  v.  Balkis  Consolidated  Co.  2  Q.B.  616  (1891);  Davis 
V.  Bank  of  England,  2  Bing.  892;  Hunter  v.  Westminster  Internal  Improve- 
ment  Coms.  14  Eng.  L.  &  Eq.  879;  Mandlebaum  v.  North  Am.  Min.  Co.  4 
Mich.  466;  Citizens'  Natl.  Bank  v.  Cincinnati,  etc.  R.  Co.  29  Weekly  L. 
B.  15. 

In  case  of  a  suit  for  damages,  the  measure  6f  damages  is  held  to  be  the 
value  of  genuine  stock  at  the  time  when  the  corporation  first  refused  to  rec- 
ognize the  validity  of  the  certificates  sued  on,  with  interest,  not  exceeding,  in 
case  of  a  pledge,  the  amount  of  the  loan  with  interest.  Allen  v.  South  Boston 
R  Co.  150  Mass.  200;  In  re  Bahia  &  San  Francisco  R.  Co.  L.  R.  8  Q.  B.  584; 
Tome  V.  Parkersburg  Branch  R.  Co.  89  Md.  86.  But  see  Willis  v.  Fry,  18 
Phila.  38. 

The  officers  and  agents  who  have  been  guilty  of  the  fraud  are  personally 
able  to  those  who  have  sustained  injury  thereby.  National  Exchange  Bank 
V.  Sibley,  71  Ga.  726;  Bruff  v.  Mali,  86  N.  Y.  200;  Cazeaux  v.  Mali,  25  Barb. 
578;  Shotwell  v.  Mali,  88  Barb.  445;  Fairbanks  Executors  v.  Humphrys,  L. 
R.  18  Q.  B.  D.  54.  They  are  also  liable  to  the  corporation  for  the  damages- 
sustained  by  it,  in  consequence  of  their  fraudulent  acts.  Bank  of  Kentucky  v. 
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Schuylkill  Bank,  1  Parson's  Select  Cases,  180;  Rutland  R.  Co.  v.  Haven,  62  Yt. 
89;  19  Atl.  Rep.  769;  Metropolitan  R.  Co.  ▼.  Eneeland,  120  N.  Y.  184;  2  Am. 
R.  R.  &  Corp.  Rep.  602. 

The  fact  that  the  plaintiff  may  have  transferred  the  certificates  and  received 
them  back  after  a  discovery  of  the  fraud,  will  not  affect  his  right  of  recovery. 
Jarvls  V.  Manhattan  Beach  R.  Co.  68  Hun,  862;  Farrington  v.  South  Boston 
R.  Co.  160  Mass.  406.  This  point  is  also  expressly  decided  in  the  principal 
case. 

16.  Remedy  of  the  oorpor»tioii  to  eaaoel  fraadulent  stock  and  to 
adjwt  the  rights  and  equities  ofthe  holders.— Without  discussing  the 
question  of  when  the  corporation  can  maintain  a  bill  against  all  the  holders 
of  fraudulent  certificates,  where  a  large  number  have  been  issued,  to  have  the 
same  canceled  and  the  rights  of  the  holders  ascertained  and  adjusted,  we  refer 
to  the  cases  in  which  such  bills  have  been  filed  and  sustained.  New  York, 
etc.  R.  Co.  V.  Schuyler.  17  N.  Y.  692;  34  N.  Y.  80;  Cincinnati,  etc.  R.  Co.  v. 
Citizens'  Natioaal  Bank,  22  Weekly  L.  B.  248;  24  Weekly  L.  B.  198;  28 
Weekly  L.  B.  16. 
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R  Co. 

(Court  of  Appeals  of  New  York,  October  8,  1898.) 

1.  Corporations.  Liability  for  forged  certificatb  of  stock  ibsttsd 
and  pledged  bt  the  president  as  collateral  to  a  personal  loan.  the 
president  of  a  company  took  a  blank  certificate  of  stock,  signed  by  a  former 
president,  since  deceased;  dated  it  back  seven  years;  forged  the  signature  of 
the  then  treasurer,  also  deceased;  signed  his  own  name,  as  the  then  secretary 
and  transfer  agent;  and  filled  in  his  own  name  as  stockholder.  This  instru' 
ment  he  used  as  collateral  in  obtaining  a  loan.  Held  that,  all  three  signatures 
being  in  law  forgeries,  his  office  as  president  clothed  him  with  no  such  appar- 
ent authority  as  to  make  the  company  liable  on  the  certificate. 

2.  Effect  of  president's  representations  that  certificate  gbnuink. 
The  president  of  a  company,  offering  a  certificate  of  stock  therein  as  collateral 
for  a  loan  to  himself  individually,  does  not  bind  the  company  by  his  repre 
sentations  that  the  certificate  is  genuine. 

ACTION  by  the  Manhattan  Life  Insurance  Company  against 
the  Forty-Second  &  Grand  Street  Ferry  Bailroad  Company 
for  money  loaned  to  one  Eben  S.  Allen.  From  a  judgment  of 
the  general  term  (19  N.  Y.  Supp.  90)  affirming  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals. 

Hoyt  Jk  ScheU  {Ariemas  B,  Holmes^  of  counsel),  for  appellant 
Freling  H,  Smithy  for  respondent 
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Maynard,  J.  In  September,  1888,  Eben  S.  Allen,  the  presi- 
dent of  the  defendant,  a  domestic  railroad  corporation,  forged  a 
certificate  of  100  shares  of  its  stock,  of  the  face  value  of  $10,000, 
and  pledged  it  as  collateral  security  to  the  plaintiff  for  a  personal 
loan  of  $6,500,  which  he  then  obtained.  Default  was  made  in 
the  payment  of  the  debt,  and  the  plaintiff  seeks  to  make  the  de- 
fendant liable  for  the  amount  of  the  loan,  which  is  less  in  amount 
than  the  value  of  the  stock,  if  had  been  a  genuine  issue,  and 
which  represents  the  loss  of  the  plaintiff  by  the  fraud  of  the  de- 
fendant's president  The  certificate  bore  date  November  10^  1881. 
At  that  time  John  Green  was  president,  Charles  Curtiss,  treasurer,, 
and  Allen,  secretary  and  transfer  agent  of  the  defendant  company. 
The  certificate  was  one  of  the  printed  or  engraved  forms  used  by 
the  defendant,  which  had  been  cut  from  its  blank  certificate  book 
in  1881,  and  signed  in  blank  by  Green,  and  left  with  the  other 
officers  of  the  company  at  a  time  when  he  was  to  be  absent  from 
the  office  for  some  months.  It  was  intended  for  convenient  use 
in  case  a  stockholder  desired  to  transfer  his  stock  in  the  presi- 
dent's absence,  and  to  have  a  new  certificate  issued  to  the  trans- 
feree. Allen  obtained  possession  of  it,  and  kept  it  in  his  private 
drawer  until  1888,  when  he  filled  up  the  blanks,  dating  it  Novem- 
ber 10,  1881,  inserting  his  own  name  as  stockholder,  forging  the 
name  of  Curtiss  as  treasurer,  and  signing  his  own  name  as  trans- 
fer agent  Green  ceased  to  be  president  in  April,  1888,  and  at 
the  same  time  Curtiss  ceased  to  be  treasurer.  Allen  was  secretary 
and  transfer  agent  from  1868  to  April,  1888,  and  treasurer  from 
1883  to  April,  1888,  when  he  became  president,  and  Ralph  J. 
Jacobs  became  treasurer,  and  Charles  P.  Emmons,  secretary  and 
transfer  agent  When  Allen  issued  the  certificate  in  September, 
1888,  both  Green  and  Curtiss  were  dead,  and  every  name  attached 
to  it  was  in  a  legal  sense  forged.  While  the  signatures  of  Green 
and  Allen  were  genuine,  they  were  not  then  the  officers  of  the  de- 
fendant, which  the  certificate  represented  them  to  be,  and  the  act 
of  making  and  uttering  the  instrument  was  a  forgery  as  to  all  the 
names  written  thereon,  under  sections  519  and  522  of  the  Penal 
Code.  It  is  thus  very  plain  that,  as  president  in  1888,  Allen  had 
no  authority,  either  actual  or  apparent,  to  issue  the  certificate  of 
stock  upon  which  this  action  is  brought  The  company  had  not 
invested  him  with  any  power  as  its  then  president  to  participate 
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in  the  creation  of  certificates  bearing  date  seven  years  previous 
The  authority  which  he  possessed  in  1881,  as  secretary  and  trans- 
fer agent,  had  then  ceased  to  exist ;  and  no  state  of  circumstances 
has  been  suggested  or  can  be  conceived  under  which  he  was 
empowered  to  countersign  the  ceitificate  as  transfer  agent  in  1888, 
iind  antedate  it  as  of  the  time  when  he  held  that  office. 

The  rule  which  imposes  a  liability  upon  the  principal  for  the 
unauthorized  acts  of  his  agent  is  founded  upon  public  policy,  and 
is  well  defined.  It  is  limited  to  cases  where  there  was  an  appa- 
rent authority  to  do  the  act  in  question,  and  it  appeared  to  have 
been  done  in  the  course  of  his  employment  as  agent,  and  was 
within  the  scope  of  his  general  powera  None  of  these  grounds 
of  liability  have  been  shown  here.  The  agency  did  not  exist  in 
1888,  which  was  necessary  in  order  to  deprive  the  principal  of 
the  right  to  disclaim  responsibility  for  the  unauthorized  act  With 
respect  to  the  creation  of  certificates  bearing  date  in  1881,  he  was  as 
destitute  of  authority  as  if  he  had  been  a  stranger  to  the  corpora- 
lion.  He  not  only  could  not  issue  them,  but  he  could  take  no 
part  in  their  issue,  or  do  any  act  required  by  law  or  by  the  by- 
laws essential  to  give  them  validity.  When  he  issued  such  a  cer- 
tificate in  his  own  name,  he  was  not  apparently  acting  within  the 
scope  of  .any  general  authority  conferred  upon  him  by  the  corpo- 
ration. The  defendant  cannot  justly  be  held  liable  for  the  misuse 
of  a  power  which  it  never  created.  This  case  has  no  feature  in 
common  with  the  Fifth  Avenue  Bank  against  the  same  defendant, 
137  N.  Y.  281 ;  33  N.  E.  Rep.  378.  There  Allen,  at  a  time  when 
he  was  treasurer  and  transfer  agent,  and  invested  with  authority 
in  both  capacities  to  sign,  countersign  and  seal  valid  certificates  of 
stock,  forged  the  name  of  the  president  to  a  certificate,  and  issued 
it  to  a  confederate  who  negotiated  a  loan  upon  it  at  the  bank, 
which,  before  receiving  it,  caused  inquiry  to  be  made  at  the  office 
of  the  defendant,  and  was  informed  that  the  certificate  was  genu- 
ine. Allen  was  there  acting  within  the  scope  of  his  apparent  au- 
thority, and  whether  the  certificate  had  been  actually  signed  by 
the  president,  and  was  issued  in  the  regular  course  of  the  adminis- 
tration of  the  affairs  of  the  company,  were  facts  peculiarly  within 
his  knowledge,  and  the  countersigning  and  issue  of  the  certificate 
in  due  form  was  a  representation  by  him  that  these  conditions  had 
been  complied  with,  and  that  the  facts  existed  upon  which  his 
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right  to  act  depended.  Here  there  was  a  total  lack  of  delegated 
power  to  Allen  to  do  a  single  lawful  act  in  the  issae  of  the  cer- 
tificate in  the  form  in  which  it  was  presented  to  the  plaintiff.  There 
was  no  negligent  or  wrongful  use  by  him  of  any  authority  de- 
rived  from  the  defendant  It  was  a  willful  and  criminal  act,  per- 
petrated for  private  gain,  and  not  connected  with  the  exercise  of 
any  official  authority,  or  semblance  of  authority,  which  he  pos- 
sessed as  the  defendant's  agent 

The  plaintiff  insists  that  there  is  another  ground  upon  which  a 
recovery  is  permissible.  When  Allen  made  the  loan,  and  pledged 
the  forged  certificate,  he  represented  to  the  plaintiff  that  it  was  a 
genuine  certificate  of  the  stock  of  the  corporation ;  and,  as  he  was 
then  its  president  and  chief  administrative  officer,  the  claim  is 
made  that  the  defendant  is  bound  by  his  representations.  This 
-question,  in  its  general  bearings,  was  discussed  at  great  length  by 
counsel  in  the  Fifth  Avenue  Bank  Case,  but  we  refrained  from 
considering  or  deciding  it,  because  not  necessary  to  the  decision  of 
the  case,  and  we  do  not  think  that  it  is  involved  in  the  present  ap- 
peal. Allen,  when  he  negotiated  the  loan,  was  not  engaged  in 
the  transaction  of  the  defendant's  business,  or  in  the  discharge  of 
any  duty  imposed  upon  him  by  the  defendant  The  declara- 
tions of  an  agent  are  only  admissible  against  hie  principal 
when  made  as  a  part  of  a  transaction  undertaken  in  behalf 
of  the  principal,  or  in  the  performance  of  the  duties  of  his 
agency.  First  Nat  Bank  of  Lyons  v.  Ocean  Nat  Bank,  60  N.  Y. 
278.  Or,  as  is  sometimes  stated,  the  representations  of  the  agent, 
when  not  expressly  authorized  by  the  principal,  must,  in  order  to 
bind  him,  be  within  the  scope  of  his  agency,  which  is  but  another 
form  of  expressing  the  same  proposition.  Trust  Co.  v.  Beebe,  7 
N.  Y.  364.  But  without  determining  what  are  the  duties  of  the 
officers  of  a  corporation,  when  called  upon  to  respond  to  the  in- 
quiries of  intending  purchasers  of  the  stock,  there  is  sufficient  rea- 
son why  the  plaintiff  cannot  avail  himself  of  the  representations  of 
Allen  in  regard  to  the  genuineness  of  this  certificate.  They  were 
made  in  a  private  and  personal  transaction,  undertaken  for  his  in- 
dividual benefit,  and  so  understood  by  the  plaintiff.  The  plaint- 
iff knew  that  Allen,  in  the  negotiation  of  the  loan,  was  not  acting 
as  the  officer  or  agent  of  the  defendant  or  in  its  behalf,  and  that 
bis  personal  interest  in  the  transaction   might  lead  him  to  betray 
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bis  principal  It  is  au  old  doctrine,  from  which  there  has  never 
been  any  departure,  that  an  agent  cannot  bind  his  principal,  even 
in  matters  touching  his  agency,  where  he  is  known  to  be  acting 
for  himself  or  to  have  an  adverse  interest  Stone  v.  Hayes,  8 
Denio,  575 ;  Bentley  v.  Insurance  Co.,  17  N.  Y.  423 ;  Claflin  v. 
Bank,  25  N.  Y.  293  ;  Wilson  v.  Railroad  Co.,  120  N.  Y.,  145;  24 
N.  E.  Rep.,  884;  Moores  v.  Bank,  111  U.  S.  156;  4  Sup.  Ct 
Rep.  345 ;  Farrington  v.  Railroad  Co.,  150  Mass.  406 ;  23  N.  E. 
Rep.  109.  The  plaintiff  ih  such  a  case  assumes  the  risk  of  the 
agent's  disloyalty  to  his  trust,  and  has  no  occasion  for  surprise 
when  he  discovers  that  the  agent  has  served  himself  more  faith- 
fully than  his  principal.  The  learned  trial  judge  correctly  de- 
cided when  he  held  that,  under  the  proofs,  the  certificate  of  stock 
was  not  admissible  as  evidence  of  the  defendant's  liability,  and 
dismised  the  complaint;  and  the  judgment  and  order  appealed 
from  must  be  affirmed,  with  costs.  All  concur.  Judgment 
accordingly.* 

FRAUDULENT  AND  IRREGULAR  STOCK  CERTIFICATES— THE 
QUESTION  OF  THE  GOOD  FAITH  OF  ONE  TAKING  SUCH 
CERTIFICATES  FOR  VALUE. 

1.  In  general* — In  the  note  to  the  last  case  we  have  considered  under  what 
circumstances  a  corporation  would,  and  would  not,  be  liable  to  an  innocent 
holder  for  value  of  a  certificate  of  stock  which  turned  out  to  be  fraudulent 
or  irregular.  It  is  the  object  of  the  present  note  to  consider  what  constitutes 
one  an  innocent  holder,  or  what  will  be  sufficient  to  put  one  upon  inquiry  as 
to  the  validity  of  such  certificates.  Of  course  every  person  about  to  give  value 
for  a  certificate  of  stock  must,  at  his  peril,  take  notice  of  all  those  facts  and 
conditions  which  would  render  it  void  in  the  hands  of  an  innocent  holder.  He 
must  take  notice  of  what  is  necessary  to  make  an  apparently  good  certificate 
and  must,  therefore,  see  that  it  pui'ports  to  be  executed  by  the  proper  oflicers 
and  in  a  proper  manner.  If  it  does  not  have  these  indicia  of  genuineness,  he 
is  put  upon  inquiry,  and  charged  with  notice  of  what  inquiry  would  have 
revealed.  Holbrooke  v.  Faquier  &  Alex.  T.  Co.,  8  Cranch  C.  C.  425.  If  it 
has  the  indicia  of  genuineness,  he  must  still  further  see,  either  that  the 
signatures  and  seal  are  genuine,  or  that  it  has  been  issued  by  an  officer  au. 
thorized  to  issue  certificates  precisely  similar  in  form.  See  note  to  last 
case. 

We  believe  there  is  no  question  about  these  propositions.  What  we  wish 
to  consider  in  this  note  is  this  question:  Where  fraudulent  or  irregular  cer> 
tificates  of  stock  bear  upon  their  face  all  the  indicia  of  genuine  certificateft 
and  either  have  the  genuine  signatures  of  the  proper  officers  and  seal  of  the 

*Reported  in  34  N.  E.  Rep.  776. 
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corporation,  or  have  been  issued  by  an  officer  or  agent  having  authority  to 
Issue  like  certificates,  what  circumstances  will  be  sufficient  to  charge  a  per- 
son with  notice  that  such  certificates  are  fraudulent  or  irregular. 

2«  EflBsct  <if  the  words  in  the  oertillcate  that  '*it  is  transferable 
onljr  on  the  books  of  the  oorporation  apon  sorrender  of  this  certi- 
fleate.** — The  practice  of  providing  that  stock  shall  be  transf  errable  only  on 
the  books  of  the  company  on  surrender  of  the  old  certificate  and  of  incorporat- 
ing such  provision  into  the  certificate,  is  almost  universal.  The  issue  of  a 
certificate  of  stock,  by  the  authorized  transfer  agent,  is  an  implied  itepresenta- 
tion  that  these  things  have  been  done,  or,  at  least,  that  the  necessary  conditions 
have  been  i)erformed  which  authorized  it  to  be  issued.  We  have  discussed 
this  proposition  at  length  in  the  last  note  and  shall  regard  it  as  established  for 
the  purposes  of  this  one.  See  §  12.  The  provision  in  the  certificate  is  one 
which  in  terms  applies  to  the  transfer  of  stock,  and  not  to  the  %99\u  of  certifi- 
cates. It  applies  to  "  this  certificate  "  and  to  the  transfer  of  the  stock  repre- 
sented by  "  this  certificate,"  that  is,  the  particular  certificate  in  question.  It 
Is  a  provision  which  is  pragpeetive  in  its  operation,  and  not  retrospective.  It,  in 
terms,  refers  to  a  future  transfer  of  the  stock  represented  by  **  this  certificate" 
and  to  the  future  disposition  of  such  certificate.  It  seems  designed  for  the 
protection  of  the  holder  of  the  certificate  against  unwarranted  transfers  by  the 
corporation,  and  for  the  protection  of  the  corporation  against  the  risk  of  a 
transfer  with  the  certificate  outstanding,  and  also  for  preserving  a  record  of 
the  title  to  stock,  rather  than  for  a  protection  against  the  issue  of  fraudulent 
certificates.  Bank  v.  Lanier,  11  Wall.  869,  878;  Enox  v.  Eden  Musee  Ameri- 
can Co.,  25  N.  Y.  S.  164. 

The  provision  in  question  does  not  necessarily  imply  that  "  this  certificate  " 
was  issued  upon  a  transfer  of  the  stock  it  represents,  for  it  might,  so  far  as  the 
certificate  would  show,  have  been  issued  to  an  original  subscriber,  or  to  a  pur- 
chaser of  stock  which  the  corporation  had  acquired  by  purchase,  forfeiture  or 
otherwise,  or  in  place  of  a  lost  or  stolen  certificate.  If  it  be  said  that  the  pro. 
vision  in  tlia  certificate  points  to  the  rule  or  regulation,  if  one  exists,  that  no 
transfer  of  stock  can  be  made  except  on  the  books  of  the  corporation  on  sur- 
render of  the  old  certificate,  and  that  the  provision  is  notice  of  such  rule  and 
regulation,  still  it  does  not  give  notice  that  the  particular  certificate  was  issued 
upon  a  transfer,  or  pretended  transfer  of  stock,  or  that  no  valid  certificate 
could  be  issued  except  in  case  of  a  transfer  in  the  manner  required.  As  the 
certificate  is  not  notice  that  it  was  issued  upon  a  transfer  or  pretended  transfer 
of  stock,  and  as  it  might  have  been  lawfully  issued  under  other  conditions,  the 
provision  could  not  in  any  event  require  any  investigation  of  one  who  did  not 
know,  aliunde,  that  it  was  issued  for  the  purpose  of  a  transfer.  The  provision 
in  question  could  not,  therefore,  impose  any  duty  of  investigation  upon  one 
taking  a  certificate  in  the  ordinary  course  of  business  from  the  person  to  whom 
It  was  issued  or  from  some  subsequent  holder.  Ordinarily  a  person  would 
not  know  that  a  certificate  was  issued  upon  a  transfer  unless  it  was 
Issued  directly  to  himself  in  a  transaction  involving  such  transfer.  The  ques- 
tion then  Is  whether  a  person  who  contraots  for  a  transfer  of  stock  to  himself 
and  receives  a  certificate  with  the  words  in  question  appearing  on  its  face,  is 
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bound  to  ioquire  whether  a  transfer  has  been  made  on  the  books  and  a  pie- 
Tkms  certificate  surrendered.     If  the  words  themselves  require  this  in  one  case 
they  mur»t  in  all  cases.    But  we  apprehend  that  no  one  would  claim  that  such 
inveMi^atkm  was  neoesMiy  wh  'le  the  tr<Ansactioo  was  with  a  stranger  to  the 
corpf/ration,  or  with  anj  one  but  the  agent  authorized  to  issue  cer.ificates.    In 
Allen  r.  South  Boston  R.  Co.,  150  Haas.  ^00.  it  ai^Kared  that  one  Reed,  treas 
urer  and  transfer  agent  of  the  defendant  company,  ordered  Henshaw  &  Co., 
st^jckbrokers,  to  sell  for  him  ten  shares  of  stock  in  the  defendani  company. 
The  plaintiff  bought  these  shares  of  the  brokers  and  received  from  them  a 
bUok  p'iwer  of  attorney  for  the  assignment  of  the  stock,  which  he  took  to 
Reefl,  and  received  from  him  a  certificate  in  the  usual  form  and  containing  the 
usual  provision  as  to  a  transf3r  on  the  books  and  surrender  of  "  this  certifi- 
cate."   The  plaintiff  was  ignorant  of  Reed's  interest  in  the  matter,  and  acted 
in  good  faith.     Reed  had  no  stock  and  the  certificate  was  fraudulent,  he  hav> 
ing  filled  out  a  certificate  signed  in  blank  by  the  president,  and  made  false 
entries  of  transfer  in   the  books  to  correspond.     The  cor|  oration  having 
repudiated  the  certificate,  the  plaintiff  brought  suit  for  damages  and  recovered. 
The  tranaaction  was  carried  out  in  all  respects  according  to  the  general  cus- 
tom of  brokers  in  Boston.    The  court  says:  "  The  ground  on  wliich  a  corpor- 
ation is  liable  to  a  bontfide  purchaser  for  value  of  false  certificates  of  its  stock 
issued  under  its  seal,  signed  by  the  proper  oflScers,  and  apparently  genuine,  is 
that  the  certificates  are  statements  by  the  corporation  of  facts  which  it  is  its 
duty  to  know,  and  which  cannot  well  be  known  to  the  purchaser.    It  is  the 
duty  of  the  proper  officers  of  the  corporation  to  ascertain  that  its  stock  has 
been  transferred  in  accordance  with  Its  by-laws,  and  in  accordance  with  law, 
before  they  issue  a  new  certificate.    The  transfer,  which  must  be  made  on  the 
books  of  the  company,  must  be  made  by  the  owner  of  the  old  certificate,  or 
by  his  attorney  for  him.    The  surrender  of  the  old  certificate  must  also  be 
made  by  him  or  by  his  attorney.    There  is  no  provision  that  it  shall  be  made 
by  the  purchaser,  as  the  assienee  or  attorney  of  the  seller.    If  the  seller  un- 
dertakes with  the  purchaser  to  make  the  surreader  and  the  transfer  on  the 
lNX>k8  of  the  company,  the  only  thing  left  for  the  purchaser  to  do  is  to  call 
upon  the  corporation  for  the  new  certificate.     We  see  no  good  reason  for  hold- 
ing that  there  is  a  duty  on  the  part  of  the  purchaser  towards  the  corporation, 
to  s  e  to  it  that  the  seller  of  stock  surrenders  his  certificate  and  transfers  it  on 
the  books  of  the  corporation.    That  is  the  duty  of  the  corporation  towards 
both  the  seller  and  the  purchaser  before  it  issues  a  new  certificate.    »    ♦    ♦ 
A  purchaser  of  stock  violated  no  duty  to  the  corporation  when  he  trusted  to 
the  seller  to  make  the  assignment  and  the  surrender  of  the  old  certificate.    The 
utmost  that  can  reasonably  be  contended  is,  that  the  fact  that  a  certificate  was 
not  exhibited  and  delivered  with  a  power  of  attorney  to  the  purchaser  was  a 
circumstance  to  l)e  considered  upon  the  question  whether  the  purchaser  acted 
in  good  faith  and  with  due  care  " 

There  is  no  case  which  holds  that  it  is  the  duty  of  one  taking  a  transfer  of 
stock  from  a  stranger  to  the  corporation,  or  from  anyone  but  its  transfer 
Agent,  to  ascertain  that  a  transfer  is  made  on  the  books  or  a  previous  certificate 
surrendered.  The  language  used  In  Moores  v.  Citizens'  National  Bank,  111  U. 
8.  156,  165,  may  be  broad  enough  to  include  such  a  case  but  the  decision  of 
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the  court  does  not  necessarily  do  so.  In  that  case  Hoores  was  one  of  the  ,certi- 
fying  officers  of  the  defendant  and  authorized  to  issue  certificates.  The 
plaintiff  loaned  money  to  M'>ore8  on  the  security  of  stock  in  the  corporation, 
which  he  rej>re8ented  that  he  owned,  and  received  a  certificate  issued  directly 
in  her  own  name.  This  certificate  was  fraudulent,  and  it  was  held  under  all 
the  circumstances  that  the  plaintiff  was  not  a  holder  in  good  faith.  The  court 
says:  '*  The  certificate  which  he  delivered  to  the  plaintiff  was  not  in  his  name, 
but  in  hers,  stating  that  she  was  entitled  to  so  much  stock,  and  showed  upon  its 
face,  that  no  certificate  could  be  lawfully  issued  without  the  surrender  of  a 
former  certificate  and  a  transfer  thereof  upon  the  books  of  the  bank.  *  *  * 
The  very  form  of  the  certificate  was  such  as  to  put  her  upon  her  guard.  She 
was  uot  applying  to  the  bank  to  take  stock,  as  an  original  subscriber  or  other- 
wise; but  she  was  bargaining  wHh  Robert  D.  Moores  for  stock  which  she  sup- 
posed him  to  hold  as  his  own.  She  knew  that  she  had  not  held  or  surrendered 
any  certificate,  and  she  never  asked  to  see  his  certificate  or  a  transfer  thereof  to 
her;  and  he  in  fact  made  no  surrender  to  the  bank  or  transfer  on  its  books. 
She  relied  on  his  personal  representation,  as  the  party  with  whom  she  was  deal- 
ing, that  he  had  such  stock;  and  she  trusted  him  as  her  agent  to  see  the  proper 
transfer  thereof  made  on  the  books  of  the  bank.  Having  distinct  notice  that 
the  surrender  and  transfer  of  a  former  certificate  were  prerequisites  to  the  law- 
ful issue  of  a  new  one,  and  having  accepted  a  certificate  that  she  owned  stock, 
without  taking  any  steps  to  assure  herself  that  the  legal  prerequisiteB  to  the 
validity  of  her  certificate,  which  was  to  be  fulfilled  by  the  former  owner  and 
not  by  the  bank,  had  been  complied  with,  she  does  not,  as  against  the  bank, 
stand  in  the  position  of  one  who  receives  a  certificate  of  stock  from  the  proper 
officers  witliout  notice  of  any  facts  impairing  its  validity." 

This  language,  however,  must  be  taken  in  connection  with  the  facts  of  the 
case,  and,  as  thus  qualified,  can  mean  no  more  than  that,  where  a  person  takes 
stock  directly  from  the  transfer  agent  of  a  corporation,  which  the  latter  claims 
to  own,  and  proposes  to  sell  or  give  as  security,  he  is  "  put  upon  his  guard  " 
by  this  provision  in  the  certificate,  and  is  bound  to  make  the  inquiry  which 
the  provision  suggests.  But  it  seems  to  us  that  the  substantial  ground  of  the 
decision  is  that  Moores  was  exercising  for  his  personal  benefit  a  power  con- 
ferred upon  him  as  agent  of  the  corporation,  and  the  plaintiff  was,  for  that 
reason,  put  upon  her  guard,  and  was  bound  to  see,  or  at  least  to  use  ordinary 
prudence  to  ascertain,  that  the  agent  was  not  abusing  his  power.  We  shall 
consider  this  question  in  a  subsequent  section. 

8*  Effect  of  certilleate  beinip  Iflsaed  in  name  of  certiiyin^  ollleer.— 

In  so  far  as  the  precise  question  has  been  passed  upon,  the  decisions  are  uni- 
form to  the  effect  that  a  certificate  of  stock  issued  in  the  name  of  a  certifying 
officer  is  not  sufficient  to  raise  any  suspicion  of  fraud  or  wrong,  and  that  a 
person  takmg  such  a  certificate  without  inquiry  is  not  guilty  of  bad  faith  or 
negligence.  The  question  is  elaborately  considered  by  the  general  term  of  the 
superior  court  of  Cincinnati  in  the  case  of  Citizens'  National  Bank  v.  Cincin- 
nati, etc..  R.  Co.,  29  Weekly  L.  B.  15.  Certificates  were  to  be  signed  by  the 
president  and  secretary.  The  latter  fraudulently  issued  certificates  in  his  own 
name,  which  he  used  as  collateral  security  for  loans  made  for  his  own  benefit. 
The  holders  made  no  inquiry,  but  relied  upon  the  certificates.    The  trial  court 
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held  that  the  fact  of  the  certificates  being  in  the  name  of  the  secretary,  who 
was  borrowing  the  money,  was  sufficient  to  put  the  holders  upon  inquir}',  and 
that  they  were  not  therefore  holders  in  good  faith,  and  could  assert  no  claim 
against  the  corporation.  The  statute  under  which  the  corporation  was  organ- 
ized required  the  president  and  secretary  to  be  stockholders.  The  decision  of 
the  trial  court  was  reversed  on  appeal,  and  the  court,  after  referring  to  the 
statutes,  says:, 

"  In  view  of  these  provisions  of  the  statutes  it  may  be  confidently  asserted; 
(1)  that  Doughty  was  required  to  be  a  stockholder  in  order  to  be  secretary;  (2) 
that  there  was  no  limit  upon  the  quantity  of  stock  he  could  hold;  (3)  that  the 
form  of  the  body  of  the  certificate  was  not  prescribed  by  the  statute,  but  was 
left  open  to  be  determined  by  the  by-laws  or  regulations;  (4)  that  Doughty  was 
entitled  precisely  the  same  as  any  other  person  to  a  certificate  or  certificates 
showing  the  true  amount  of  stock  he  held,  and  that  no  certificate  would  suffi- 
ciently evidence  title  to  stock  unless  it  bore  the  signatures  of  the  president  and 
secretary;  and  (5)  that  the  corporation  had  the  undoubted  right  to  have  pre- 
scribed a  form  of  certificate  for  its  officers,  including  Doughty,  different  from 
that  issued  to  stockliolders  generally,  by  requiring  the  signatures  of  other  offi- 
cers in  addition  to  those  of  the  president  and  secretary. 

''  In  view  of  the  foregoing  circumstances  there  would  seem  upon  principle 
to  be  no  controversy,  as  to  what  the  law  should  be  as  to  requiring  purdiobcra 
of  certificates  of  stock  running  in  favor  of  either  of  these  officers  to  make  in- 
quiry whether  the  issue  of  the  certificate  was  fraudulent  or  not. 

"  As  the  corporation  had  power  to  require  that  the  ownership  of  the  shares 
of  the  secretary  or  president  should  be  evidenced  by  signatures  of  other  officers 
in  addition  to  those  of  the  secretary  and  president ;  and  as  the  corporation  de- 
liberately adopted  the  one  form  of  certificate  to  evidence  alike  the  owuership 
of  shares  by  those  who  were  officers  and  by  those  who  were  not,  it  must  neces- 
sarily follow  as  a  proposition  beyond  dispute  that  the  corporation  regarded  its 
interests  as  fully  protected  from  the  fraudulent  issue  of  certificates  by  either 
the  secretary  or  president,  (1)  by  the  character  of  the  men  whom  it  elected  to 
fill  these  offices;  (2)  by  the  check  upon  each  officer  which  the  required  signa- 
ture of  the  other  gave;  (3)  by  the  takiug  from  each  officer  a  large  bond  for  ihe 
faithful  discharge  of  the  duties  of  his  office.  And  we  are  clearly  of  the  opinion 
that  it  may  also  be  affirmed  as  a  proposition  beyond  dispute,  that  these  safe 
guards  which  the  corporation  upon  mature  deliberation,  has  adopted,  and  re- 
gards as  a  sufficient  protection  to  it  from  the  fraudulent  issue  of  certificates  by 
its  secretary  and  president,  may  as  against  the  corporation  als  >  be  accepted  as 
sufficient  by  third  persons  who  deal  in  its  certificates;  and  that  such  third  per- 
sons are  in  no  way  wanting  in  good  faith  towards  the  corporation  because  not- 
withstanding the  fact  that  the  certificates  bear  the  genuine  seal  of  the  corpora- 
tion and  the  genuine  signatures  of  the  corporate  officers,  they  do  not  inquire  of 
such  officers  whether  such  seal  and  signatures  have  honestly  and  pr'^perly  lK»en 
thereto  attached;  or  that  such  third  persons  are  wanting  in  good  faith  towards 
the  corporation  because  they  do  not  inquire  of  the  corporation,  as  distinct 
from  their  officers,  whether  they  are  aware  that  such  certiticates  have  been  is- 
sued and  are  about  to  be  acted  upon  as  genuine. 

"  That  the  signatures  of  Doughty  and  Cook,  and  the  genuine  seal  of  the  cor- 
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poratioD,  were  considered  by  the  corporation  a  sufficient  guaranty  which  made 
no  inquiry  necessary  when  the  certificate  was  in  favor  of  either  Doughty 
or  Cook,  receives  the  very  strongest  confirmation  when  it  is  considered  tliat 
the  corporation  had  made  no  provision  for  such  inquiry  of  any  of  its  officers 
other  than  Cook  and  Doughty,  If  inquiry  was  not  to  be  made  of  Cook  and 
Doughty,  of  whom  was  it  to  be  made  ?  Of  any  one  of  the  directors  ?  Tliere 
is  nothing  in  the  constitution  or  by-laws  or  the  course  of  business  of  the  cor- 
poration tliat  would  give  the  slightest  support  to  such  a  claim,  nor  make  the 
answer  of  such  a  single  director  binding  upon  the  company.  Inquiry  in  that 
direction  then  was  not  contemplated  by  the  corporation,  and  would  have  been 
unprofitable. 

"*  Should  inquiry  have  been  made  of  the  board  of  directors  ?  If  so,  then  the 
transfers  of  stock  owned  by  the  president  and  secretary  were  to  be  subject  to 
the  restriction  that  they  could  only  be  made  at  the  time  of  the  meetings  of  the 
board  of  directors  ;  because  at  no  other  time  would  there  be  an  opportunity 
offered  for  making  such  inquiries.  But  we  look  in  vain  through  the  by-laws 
for  anything  that  would  warrant  us  in  supposing  that  the  transfers  of  stock 
owneid  by  the  president  and  secretary  were  subject  to  any  such  limitation. 

*'  Inquiry,  then,  if  made,  would  have  to  be  made  of  Doughty  or  Cook.  But 
why  inquire  of  Doughty  if  the  dealing  was  with  him  ?  Surely  his  offer  of  the 
certificates  as  collateral  security  was  an  assurance  so  far  as  he  was  concerned 
that  they  were  genuine.  And  why  inquire  of  Cook  ?  Was  cot  his  signature 
genuine,  and  had  he  not  already  said  under  that  signature  that  the  certificate 
was  valid  ?" 

Titus  V.  Turnpike  Road,  61  N.  Y.  237,  is  a  precisely  similar  case,  in  which 
the  same  conclusion  was  reached,  upon  substantially  the  same  grounds.  Some 
stress  is  laid  in  this  case  upon  the  fact  that  the  certificates  were  not  signed  by 
the  party  in  interest  alone,  and  this  fact  is  held  to  distinguish  it  from  some 
other  cases  in  which  similar  acts  were  held  to  be  void  or  voidable.  To  the 
same  effect  is  the  case  of  Western  Maryland  R.  Co.  v.  Franklin  Bank,  60  Md. 
86,  in  which  an  agent  of  the  defendant  company  fraudulently  issued  refunding 
certificates  in  his  own  name  and  disposed  of  them  in  the  market.  See,  for  a 
further  statement  of  the  case,  §  6  of  last  note.  Upon  the  point  in  question 
the  court  says  :  "  In  the  first  place,  it  is  distinctly  admitted  that  the  plaintiff 
in  these  actions,  took  the  certificates  in  the  regular  course  of  their  busines, 
bona  fide,  for  value,  and  without  any  notice  whatever,  and  that  they  had  no 
ground  for  suspicion  of  fraud.  The  certificates  were  dealt  in  by  bankers 
and  brokers,  and  they  were  among  the  securities  on  the  stock  and  money 
market  of  the  city.  And  among  those  dealing  in  them,  the  title  was  re- 
garded as  passing  upon  delivery.  Indeed,  it  appears  to  have  been  designed 
by  the  defendant  that  the  holders  or  transferees  of  such  certificates  should 
be  relieved  from  the  necessity  of  having  written  tranfers  made  on  the  books 
of  the  corporation,  and  that  the  certificates  should  pass  title  by  mere  deliv- 
ery; for  we  find  that  the  original  parties  to  whom  certificates  issued  were 
required  to  sign  a  receipt,  and  also  a  general  assignment  to  any  person  who 
should  be  holder ;  and  the  defendant  paid  interest  to  any  such  holder  with- 
out other  assignment  than  the  original  general  assignment  in  the  certificate 
book;  regarding  that  as  sufficient.      And  such  being  the  case,  why  should 
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parties  dealing  in  snch  certificates  in  a  rq^lar  course  of  bostness,  without 
ground  of  suspicion,  be  restricted  in  their  tight  to  purchase  or  advance  upon 
such  certificates,  because  thej  happen  to  be  in  the  hands  of  a  party  who 
is  an  agent  of  the  company,  or  because  they  happen  to  represent  on  their 
face  that  the  coupons  luul  been  deposited  by  such  person?  We  can  per- 
ceiue  no  good  reason  fcvr  such  a  distinction.  Such  facts  were  not  sufficient, 
of  themselves,  to  dircredit  the  certificates,  or  to  require  of  innocent  third 
parties  to  act  upon  the  presumption  that  they  were  false  and  fraudulent. 
It  was  the  right  of  the  party  disposing  of  the  certificates,  though  an  agent  of 
the  company,  to  own  or  acquire  coupons  or  coupon  cer.iflcates,  and  it  was 
equally  his  right,  as  of  other  people,  on  the  terms  proposed  by  the  com- 
pany, to  deposit  such  coupons  and  obtain  a  certificate  therefor,  in  the  ordi- 
nary form.  And,  if  that  be  so,  he  certainly  had  a  right  to  sell  such 
certificate  in  the  marlcet,  in  the  oniinary  way.  It  has  been  held  repeatedly 
that  purchasers  of  stock  are  not  bound  to  look  beyond  the  certificates,  or 
to  examine  the  books  of  the  corporation,  to  ascertain  the  validity  of  the 
transfer  (Lowry  v.  Com.  &  Farm.  Bank,  Taney,  U.  8.  Circ.  K^i.,  Dec  810), 
and  we  perceive  no  reason  why  the  same  principle  should  not  be  applied  to 
coupon  deposit  certificates,  such  as  those  in  question  here."    Pp.  47--48. 

It  is  to  be  noted,  however,  that  in  this  case  the  party  named  in  the  certificate 
was  not  a  certifying  officer,  and  although  it  was  found  as  a  fact  that  he  had 
authority  to  issue  such  certificates,  procuring  the  signatures  of  the  proper  offi- 
cers thereto,  yet  the  certificates  thcm-wlves  afforded  no  evidence  of  this  fact  or 
of  the  fact  that  he  had  anything  whatever  to  do  with  their  issue. 

See  also  Hill  v.  C.  F.  Jcwett  Pub.  Co.,  154  Mass.  172;  28  N.  E.  Rep.  142; 
Willis  V.  Fry,  18  Phila.  38;  Citizens  National  Bank  v.  Cincinnati,  etc.,  R.  Co., 
29  Weekly  L.  B.  15,  which  are  commented  upon  in  the  next  section. 

It  is  an  undoubted  rule  tlint  an  officer  or  agent  of  a  corporation  has  no  au- 
thority to  use  the  corporate  property  for  the  payment  of  his  individual  debta 
or  to  otherwise  dispose  of  it  for  his  own  benefit.  Dowd  v.  Stephenson,  2  Am. 
R.  R.  &  Corp.  Rep.  305;  Wilson  v.  Met.  El.  R.  Co..  120  N.  Y.  146;  Garrard 
▼.  Railroad  Co.,  29  Penn.  St.  154;  Shaw  v.  Spencer,  100  Mass.  388.  Anyone 
who  thus  knowingly  receives  the  property  of  a  corporation  does  so  at  his  peril 
and  subject  to  the  right  of  the  corporation  to  recover  the  same  or  its  value,  if 
the  transaction  was  not  authorized.  Ibid.  It  is  also  equally  well  settled  that 
an  officer  or  agent  cannot  bind  the  corporation  by  a  contract  made  with  him- 
self and  any  such  contract  is  void,  unless  expressly  authorized  or  ratified  by 
the  corporation.  Clnflin  v.  Farmers  &  Citizens'  Bank,  25  N.  Y.  298;  Chemic«l 
National  Bank  v.  Wagner  (Ky.),  20  S.  W.  Rep.  535;  Mallory  v.  Mallory- 
Wheelcr  Co.,  61  Conn.,  181;  6  Am.  R.  R.  &  Corp.  Rep.  509;  Miner  v.  Belle 
Isle  Ice  Co.,  93  Mich.  97;  6  Am.  R.  R.  &  Corp.  Rep.  660;  Wilbur  v.  Lynde, 
49  Cal.  290;  Chouteau  v.  Allen,  70  Mo.  338;  Pratt  v.  Dwelling- House  Mnt. 
Fire  Ins.  Co.,  53  Hun,  101;  Bank  of  New  York  v.  Am.  Dock  &  Trust  Co.,  24 
Y.  S.  406,  7  Natl.  Corp.  Rep.  30;  West  St.  Louis  Savings  Bank  v.  Shawnee 
County  Bk..  95  U.  S.  657;  Gallery  v.  Natl.  Exchange  Bank,  41  Mich.  169; 
Chamberlain  v.  Pacific  Wool  Growing  Co.,  54  Cal.  103;  1  Mor.  Corp.,  §  517;  I 
Daniels  Neg.  Into.,  §  282.  Where  the  contract  is  in  writing  and  shows  upon 
its  face  that  it  is  made  by  the  agent  with  himself,  and  the  same  was  not  in 
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fact  authorized,  the  contract  is  void  in  the  hands  of  any  one  who  takes  it  by 
aBsignment  or  transfer,  even  though  it  is  in  form  a  negotiable  instrument. 
Claflm  ▼.  Farmers  &  Citizens'  Bank,  26  N.  Y.  298;  Chemical  National  Bank 
V.  Wagner  (Ky.).  20  8.  W.  Rep.  685;  Bank  of  New  York  ▼.  Am.  Dock  & 
Trust  Co.  24  N.  Y.  S.  406,  7  Natl.  Corp.  Rep.  80.  In  the  first  of  these 
cases,  Q.  W.  Houghton,  who  was  president  of  the  defendant  bank  and 
had  authoriry  to  certify  checks,  drew  two  checks  upon  the  bank  to  the  order 
of  C.  A.  CleTeland,  and  certified  them  as  president.  Cleveland  paid  Houghton 
full  value  therefor,  and  afterwards  endorsed  and  transferred  them  to  the 
plaintiff,  who  also  paid  their  face  value,  and  took  them  without  notice  of  any 
defect  not  appearing  on  their  face.  In  a  suit  upon  the  checks,  it  was  held  tha^ 
Houghton  had  no  authority  to  certify  his  own  checks,  and  that  as  the  checks 
showed  this  want  of  authority  on  their  face,  the  plaintiff  was  not  a  bona  fide 
holder,  and  the  bank  was  not  liable.  The  court  says:  "  It  is  conceded,  in  the 
opinion  of  the  supreme  court  in  this  case,  that,  as  between  tlie  bank  and  Mr. 
Houghton,  the  certificate  of  acceptance  of  the  latter  would  not  be  obligatory. 
But  that  court  supposed  that  a  subsequent  bona  fide  holder  could,  never- 
theless, avail  himself  of  such  certificate.  The  difficulty  in  the  way  of  this 
conclusion,  however,  is,  that  the  want  of  authority  in  Mr.  Houghton  to  bind 
the  bank  appeared  upon  the  face  of  the  check.  There  could  be  no  bona  fide 
holder  of  such  an  instrument.  An  endorser  of  commercial  paper  may,  it  is 
true,  very  frequently  acquire  rights  superior  to  those  of  ihe  original  party; 
but  never,  so  far  as  I  am  aware,  when  he  has  notice  of  the  defect.  If  he  knows 
the  facts  which  would  render  the  paper  void  in  the  hands  of  the  party  from 
whom  he  derives  title,  he  cannot  recover.  The  supreme  court  seems  to  have 
supposed  that  to  prevent  the  plaintiffs  from  being  considered  as  bona  fide 
holders,  they  must  have  known  that  the  drawer  had  no  funds  in  the  bank  to 
meet  the  check.  This  was  clearly  an  error.  The  acceptance  was  void  in  the 
hands  of  the  drawer,  irrespective  of  tlie  question  whether  he  had,  or  had  not, 
such  funds.  The  double  relation  in  which  Mr.  Houghton  stood  alone  rendered 
it  void,  and  of  thlsHhe  plaintiffs  were  apprised  by  the  check.  It  could  not  be 
necessary  that  they  should  have  had  notice  of  any  other  fact  in  order  to  defea^ 
their  recovery;  as  the  same  facts  which  render  commercial  paper  void  in  the 
hands  of  the  original  party,  will  equally  avoid  it  in  the  hands  of  any  subse- 
quent holder  having  notice  of  such  facts." 

In  the  case  of  Chemical  Nat.  Bank  v.  Wagner,  (Ky.)  20  S.  W.  Rep.  635, 
the  treasurer  of  a  corporation,  having  no  authority  whatever  to  do  so. 
executed  notes  of  the  corporation,  signed  by  himself  as  treasurer  and  payable 
to  himself  individually.  These  notes  were  endorsed  and  negotiated,  and  came 
through  an  intermediate  holder  into  the  hands  of  the  plaintiffs,  who  were  bona 
fide  holders,  except  as  affected  by  the  notes  themselves.  The  court  held  that 
they  could  not  recover.  •*  The  notes  be'ir  upon  their  face,"  says  the  court, 
"  the  conclusive  evidence  of  the  fact  that  they  were  issued  by  Mr.  Mathers,  as 
agent,  to  himself,  as  principal,  which  was  notice  of  itself  to  appellants  that 
the  notes  were  void  at  the  instance  of  the  company,  which  destroyed  their  im- 
munity as  innocent  purchasers;  consequently  they  could  not  recover  thereon, 
unless  they  could  show  that  the  company,  by  its  superior  officer,  authorized 
so  to  do,  or  its  board  of  directors,  with  like  authority,  authorized  Mr.  Mathers 
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to  issue  the  notes,  because  the  appellants  being  prima  facie  not  innocent  pur- 
chasers, the  notes  being  void  upon  their  face,  they,  in  order  lo  entitle  them  to 
recover  from  the  company,  must  show  that  they  were  issued  rightfully  and 
properly  by  the  company's  agent,  which  they  have  failed  to  do." 

In  the  case  of  Bank  of  New  York  v.  Am.  Dock  and  Trust  Co.,  N.  Y.  S., 
;  7  Natl.  Corp.  Rep.,  80,  the  president  of  a  warehouse  company  made  a 
receipt  to  himself  individually  and  pledged  it  to  the  plaintiff  bank  as  security 
for  a  loan  on  his  own  account.  The  receipt  was  false  and  fraudulent,  and  it 
was  held  that  the  corporation  was  not  liable  upon  it.  The  court  says  **  that, 
where  what  purports  to  be  the  company's  contract  shows  upon  its  face  the  offi- 
cer's use  of  his  official  position  for  liis  own  benefit,  everyone  to  whom  the 
contract  comes  is  put  upon  inquiry." 

Thus  in  the  case  of  a  promissory  note,  or  warehouse  receipt,  or  certified 
check,  if  it  appears  upon  the  face  of  the  instrument  that  it  was  made  by  an 
ofiicer  or  agent  nf  a  corporation  in  favor  of  himself  individually,  it  is  prima 
facie  void  in  the  hands  of  any  person  to  whom  it  may  come.  It  is  immaterial 
wliether  such  person  takes  it  directly  from  the  oflicer  or  from  some  inter- 
mediate holder.  He  is  bound  to  ascertain  whether  the  act  of  the  officer  was 
in  fact  autliorized,  and  he  takes  the  instrument  at  his  peril  if  he  does  not. 

It  is  certainly  a  difficult  matter  to  find  any  difference  which  will  distinguish 
these  cases  from  the  issue  of  stock  certificates  by  an  officer  to  himself.  The 
only  distinction  suggested  is  in  the  last  case  cited,  relating  to  warehouse 
receipts,  where  it  is  said,  referring  to  the  stock  certificate  cases,  "  There  is  a 
plain  distinction  between  the  present  case  and  these  cases  where  the  instru- 
ment simply  acknowledged  the  officer's  interest  in  the  company."  According 
to  the  authorities,  if  the  proper  officer  of  a  corporation  executes  the  corpora- 
tion's note  to  himself  it  is  prima  facie  void,  but  if  he  issues  a  stock  certificate 
to  himself  it  is  ^uma/act'd  valid.  In  one  case  he  causes  the  corporation  to 
promise  to  pay  himself  a  certain  sum  of  money  ;  in  the  other  he  causisit  to 
certify  that  he  owns  a  certain  amount  of  its  capital  stock.  In  both  cases  he 
he  exercises  a  power  vested  in  him  as  agent  for  his  personal  benefit.  Both 
cases  seem  to  be  equally  within  the  general  rule  that  precludes  an  agent  from 
representing  both  his  principal  and  himself  in  a  matter  in  which  he  has  a 
private  interest.  Mecham  on  Agency,  §713  ;  1  Mor.  Corp.,  517.  As  said  in 
the  principal  case:  "It  is  an  old  doctrine,  from  which  there  has  never  been 
any  departure,  that  an  agent  cannot  bind  his  principal,  even  in  matters  touch- 
ing his  agency,  where  he  is  known  to  be  acting  for  himself  or  to  have  an  ad- 
verse interest."  When  an  officer  issues  certificates  of  stock  to  himself ,  he  is 
clearly  acting  for  himself  and  in  a  matter  where  he  has  to  a  certain  extent,  an 
advease  interest,  for  a  certificate  of  stock  imposes  obligations  upon  the  cor- 
poration in  favor  of  the  holder.  Nothing  could  make  the  officer's  personal 
interest  in  such  case  more  manifest  than  the  certificate  itself.  It  may  be 
doubted,  therefore,  whether  such  certificates  should  not  be  deemed  prima 
fade  invalid,  and  to  impose  upon  one  takina:  them  the  burden  of  investiga- 
tion. There  would  certainly  seem  to  be  no  reason  why  certificates  of  stock 
should  be  more  favored  in  this  respect  than  negotiable  paper  itself.  The  sub- 
ject is  further  considered  in  the  next  section. 
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4«  Where  the  fhlae  oertlfleatee  are  reeelTed  dlreetlgr  ttam  the  olIL- 
cer  iflsuliiflf  them  Ibr  a  Gonalderation  moTlii^  to  him*  or  in  a  transae- 
tion  in  which  he  ifl  known  to  have  a  personal  interest* — la  Moores  v. 
Citizens'  Natiooal  Bank,  111  U.  S.  156,  it  appeared  tliat  Robert  B.  Moores  was 
cashier  of  the  defendant  bank  and  oueDorsey  was  its  president,  ani  they  were 
authorized  to  issue  and  transfer  stock.  Robert  and  his  father  were  in  business 
together  and  the  plaintiff  agreed  to  loan  them  |9,100  for  use  in  their  private 
business,  and  they  agreed  to  give  her  as  security  a  certificate  for  ninety -one 
allures  of  stock  in  the  defendant  bank,  which  Robert  represented  that  he  owned. 
He  sent  her  a  certificate  for  the  shares  made  out  in  her  own  name  and  received 
the  money.  The  certificate  stated  on  its  face  tliat  it  was  transferable  only  on 
the  books  of  the  bank  on  the  surrender  of  the  certificate.  No  prior  certificate 
had  been  exhibited  to  the  plaintiff  and  she  made  no  inquiries.  As  matter  of 
fact  the  certificate  was  entirely  fraudulent,  the  cashier  having  filled  out  a  cer- 
tificate signed  in  blank  by  the  president  and  left  with  the  cashier  to  be  used  if 
needed.  It  was  held  that  the  bank  was  not  liable  to  the  plaintiff.  After  re- 
viewing the  cases  the  court  says  :  "  This  review  of  the  cases  shows  that  there 
is  no  precedent  for  holding  that  the  plaintiff,  having  dealt  with  the  cashier  in- 
dividually, and  lent  money  to  him  for  his  private  use,  and  received  from  him 
a  certificate  in  her  own  name,  which  stated  that  shares  were  transferable  only 
on  the  books  of  the  bank  and  on  surrender  of  former  certificates,  atid  no  certi- 
ficate having  been  surrendered  by  him  or  by  her,  and  there  being  no  evidence 
of  the  bank  having  ratified  or  received  any  benefit  from  the  transaction,  can 
recover  from  the  bank  the  value  of  the  certificates  delivered  to  her  by  its  cash- 
ier." The  court  laid  great  stress  on  the  words  in  the  certificate  that  stock -was 
transferable  only  on  the  books  of  the  bank  on  surrender  of  former  certificates. 
We  have  commented  on  this  feature  of  the  pase  in  section  2  of  this  note.  At 
the  foundation  of  the  decision  is  the  fact  that  the  plaintiff  "dealt  with  the 
casliier  individually  and  lent  money  to  him  for  his  private  use."  When  the 
cashier  delivered  to  her  a  certificate  of  stock,  signed  and  issued  by  himself,  as 
security  for  his  own  debt,  it  was  manifest  that  he  had  been  using  his  authority 
as  agent  in  a  matter  where  he  had  a  personal  interest.  The  decision  of  the 
lower  court  was  put  distinctly  upon  the  ground  that,  '*  the  plaintiff  having 
had  knowledge  of  the  fact  that  Moores,  upon  whom  she  relied  to  have  the 
stock  transferred  to  her,  was  acting  for  himself  as  well  as  in  his  capacity  of 
cashier— that  is,  acting  for  the  bank  upon  one  side  and  for  himself  on  the 
other,  in  reference  to  the  matter  of  issuing  this  certificate — she  is  not,  in  the 
judgment  of  this  court,  an  innocent  holder  of  the  stock." 

Farrington  v.  South  Boston  R.  Co.,  150  Mass.  406,  is  a  case  very  similar  to 
the  foregoing.  One  Reed  was  treasurer  of  the  defendant  company.  He  and 
the  president  were  vested  with  authority  to  issue  stock  certificates.  Reed  bor- 
rowed money  of  the  plaintiff  and  gave  him  as  security  a  certificate  of  stock  in 
the  defendant  company,  made  out  in  the  name  of  the  plaintiff.  The  certificate 
was  fraudulent,  Reed  having  fiUjd  out  a  certificate  signed  in  blank  by  the 
president.  It  was  held  that  the  corporation  was  not  liable,  and  the  grounds 
are  thus  stated:  ''The  plaintiff,  in  the  case  at  bar,  knew  that  he  was  dealing 
with  the  treasurer  of  the  defendant  in  his  personal  capacity  as  a  borrower  of 
VOL.  VIII— 8 
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money.    If  the  by-laws  of  the  oompaoy  had  provided  that  oertiflcates  of  stock 
should  be  signed  only  by  the  tTeasurer,  and  if  he  was  charged  with  the  duty 
of  attending  to  the  transfer  of  stock  and  the  issuing  of  certificates,  any  persoa 
lending  money  to  him  for  his  private  use,  and  taking  in  his  own  name  a  cer- 
tificate of  the  company's  stock  as  collatteral  security,  would  reasonably  be 
required  to  investigate  the  title  of  the  treasurer  to  the  certificate  delivered,  be- 
cause in  issuing  such  a  certificate  the  treasurer  would  have  a  personal  interest 
adverse  to  that  of  the  corporation.    An  agent  canuot  act  for  his  principal  and 
himself  when  their  interests  are  adverse,  and  any  person  dealing  with  an  agent 
in  a  matter  affecting  his  principal,  and  knowing  that  the  interests  of  the  agent 
are  adverse  to  those  of  his  principal,  ought  to  be  held  to  the  duty  of  ascertain- 
ing that  the  acts  of  the  agent  are  authorized  by  his  principal.    The  difficulty 
in  the  present  case  is  that  these  considerations  are  only  partially  applicable  to 
it.    It  is  en  account  of  the  danger  that  one  officer  may  abuse  his  power  to  issue 
stock  certificates  that  the  by-laws  of  corporations  usually  require  the  cettifi- 
cates  to  be  issued  by  at  least  two  officers  of  the  corporation.    If  one  of  these 
neglects  his  duty,  or  delegates  the  performance  of  it  to  the  other,  the  safeguard 
intended  by  this  requirement  of  the  by-laws  becomes  ineffectual,  and  if  one  of 
these  officers,  in  issuing  a  stock  certificate,  has  a  personal  interest  adverse  to 
that  of  the  corporation,  a  person  dealing  wiih  him  and  knowing  this  may  well 
be  required  to  take  notice  that  the  rights  of  the  corporation  are  not  protected 
in  the  transaction  to  the  full  extent  intended  by  the  by-laws.    The  decision  of 
this  case,  we  think,  must  depend  upon  the  question  whether  it  is  shown  that 
tJie  plaintiff,  in  taking  this  certificate  of  stock  under  the  circumstances  set  out 
in  the  agreed  statement  of  facts,  acted  in  good  faith  and  with  due  care.    We 
arc  of  opinion  that  the  facts  were  such  that  the  plaintiff  was  reasonably  put 
upon  inquiry  as  to  the  title  of  Rqed  to  the  certificates  of  stock  which  he  under* 
took  to  pledge,  and  that  the  plaintiff  is  to  be  affected  with  notice  of  whatever 
he  might  have  found  out,  if  he  had  made  proper  inquiry.    «    *    *    We  think 
that  it  is  a  safe  and  more  reasonable  rule  to  hold  that  a  person  taking  in  pledge 
a  certificate  of  stock,  newly  isssued  in  his  name  by  an  officer  of  a  corporation, 
as  security  for  the  private  debt  of  the  officer,  should  be  required  to  investigate 
the  title  to  that  stock,  if  the  officer  is  one  who  ha3  the  power,  either  alone  or 
with  others,  to  issue  stock  certificates,  than  to  hold  that  such  a  person  can 
rely  upon  a  certificate  so  issued  to  him  in  the  absence  of  actual  notice  or 
knowledge  that  it  hus  been  fraudulently  issued." 

In  this  case  it  did  not  appear  that  the  certificate  delivered  to  plaintiff  con- 
tained the  usual  words  as  to  a  transfer  on  the  books  of  the  company  and  sur- 
render of  the  certificate,  but  the  court  said  the  case  was  not  distinguishable  in 
principle  from  the  Moore's  case,  thus  assumitig  the  real  principle  of  the  Moore's 
case  to  be  the  same  as  we  have  indicated. 

The  pjiaciple  case  and  Hill  v.  C.  P.  Jewett  Pub.  Co.,  164  Mass.  172;  28  N. 
£.  Rep.  142,  support  the  same  views.  In  both  these  cases,  an  officer  author- 
ized to  certify  and  issue  certificates,  issued  fraudulent  certificates  to  himself,, 
which  he  indorsed  and  pledged  with  the  plaintiffs  as  collateral  security  for 
money  borrowed.  When  the  plaintiff  receives  the  certificates  directly  from 
the  agent,  in  a  transaction  with  the  agent  individually,  it  would  not  seem  to 
make  any  material  difference  whether  the  certificates  are  issued  in  the  name 
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of  the  agent  or  in  the  name  of  the  plaintiff.  The  general  principal  to  be  ex- 
tracted from  these  cases  is  stated  in  Knox  v.  Eden  Musec  American  Co.,  25 
N.  Y.  S.  164,  173,  as  follows:  *'  That  a  person  dealing  with  an  officer  of  a 
corporation,  who  is  empowered  to  act  in  the  issue  of  stock,  cannot  trust  to  the 
representations  either  made  in  the  stock  certificate  or  outside  of  it,  by  such 
agent  or  officer,  when  acling  in  his  own  business  and  for  his  own  benefit,  be- 
cause as  to  the  former  tbe  party  taking  the  certificate  has  reasonable  notice 
that  the  power  of  the  officer  may  have  been  abused,  and  as  to  the  latter 
representations,  though  made  by  an  officer  of  the  corporation,  they  are  made 
not  by  him  officially,  but  individually."  And  this  is  in  accordance  with  tlie 
more  general  rule  that  "persons  dealing  with  one  whom  they  know  to  be 
an  agent,  and  to  be  exercising  his  authority  for  his  own  benefit,  acquire  no 
rights  against  the  principal  by  the  transaction."  Dowden  ▼.  Cryder  (Court 
of  Errors  and  Appeals,  N.  J.),  26  Atl.  Rep.  941,  citing,  Stainer  ▼.  Tysen,  8 
Hill,  297;  Mecutchen  v.  Kennady,  27  N.  J.  L.  230;  Safe  Deposit  Co.  v.  Ab. 
bott.  44  N.  J.  L.  257;  Bank  v.  Underbill,  102  N.  Y.  336.  See,  also,  cases 
cited  in  the  last  section. 

The  cases  of  Titus  v.  Turnpike  Road,  61  N.  Y.  237,  and  Willis  v.  Fry,  13 
Phila.  38,  are  apparently  opposed  to  the  foregoing  authorities.  In  the  former 
of  these  cases  the  certificates  were  issued  by  the  treasurer  of  defendant  to 
himself,  and  pledged  by  him  directly  to  the  plaintiff  as  security  for  his  per- 
sonal loan.  The  defendant  was  held  liable  on  the  certificates,  and  the  court 
says:  "It  is  not  questioned  by  the  defendant  that  it  is  liable  to  the  plaintiff^ 
for  the  acts  of  its  officers  in  issuing  the  certificates  for  spurious  stock,  as 
established  in  the  present  case,  if  they  toere  authorized  fo  issue  cerUficates  far 
mUd  Hoek  held  by  ihemseltes"  That  is,  the  court  makes  tlie  only  question  in 
the  case  to  be  whether  the  president  and  treasurer  could  issue  certificates  for 
valid  stock  to  themselves.  As  they  were  required  by  law  to  be  stockholders 
and  no  provision  was  made  for  the  issuing  of  certificates  of  stock,  except  by 
these  same  officers,  the  conclusion  seemed  inevitable  that  they  were  authorized 
to  issue  to  themselves  certificates  for  stock  which  they  actually  owned  or  were 
entitled  to.  The  court  does  not  consider  the  further  question  whether  one  taking 
directly  from  the  officer  a  certificate  so  issued,  was  not  bound  to  inquire  whether 
the  conditions  actually  existed  whicli  authorized  it  to  be  issued,  and,  as  this 
question  is  not  passed  upon,  the  case  cannot  be  regarded  as  an  adjudication 
that  such  inquiry  need  not  be  made.  Substantially  the  same  thing  may  be 
Slid  of  Willis  V.  Fry,  18  Phila.  33.  In  this  case  there  were  a  number  of 
plaintiffs,  and  the  fraudulent  certificates  issued  were  divisible  into  a  number 
of  classes.  Some  of  the  certificates  were  issued  and  disposed  of  by  the  cer- 
tifying officers,  directly  to  the  plaintiffs.  Of  these,  some  were  issued  in  the 
name  of  the  plaintiffs  and  some  in  the  name  of  the  officer  and  assigned  to 
plaintiffs.  Some  were  sold  and  some  were  pledged.  In  sustaining  the  plaint- 
iff's right  to  recover,  the  court  impliedly  held  that  they  were  not  put  upon  in- 
quiry by  the  circumstances  of  the  case,  but  yet  the  question  Is  not  discussed. 

In  Citiaens'  National  Bank  v.  Cincinnati,  etc.,  R.  Co.,  29  Weekly  L.  B.  15, 
the  finding  of  fact  is  **  that  the  said  Qeorge  F.  Doughty  made  and  executed 
bis  promissory  notes  and  sold  the  notes  through  a  banker  with  the  certificates 
properly  endorsed  by  the  said  George  F.  Doughty  for  transfer,  that  the  said 


60      Wyxn  v.  City  &  Slburban  Rr.  Co.  of  Savannah. 

defendants  bought  said  notes  relying  wholly  upon  the  representations  in  said 
certificates  contained,  and  made  no  inquiry  in  respect  to  the  validity  of  said 
certificates  or  the  issue  thereof  of  any  officer  of  the  company."  Doughty  was 
the  certifying  officer  who  had  fraudulently  issued  the  certificates  in  bis  own 
name.  The  case  does  not  show  whether  the  defendants  knew  that  the  banker 
was  disposing  of  the  notes  and  stock,  as  the  agent  of  Doughty,  or  whether  they 
supposed  that  the  banker  had  loaned  the  money  to  Doughty  and  was  selling 
the  notes  on  his  own  account.  In  either  case  it  was  very  manifest  that 
Doughty  had  issued  and  used  the  stock  in  a  transaction  for  his  own  individual 
benefit. 

The  subject  is  one  which  requires  further  elucidation  before  the  law  apulic- 
able  can  be  stated  with  confidence.  Reasoning  from  the  undisputed  rules  in 
regard  to  principal  and  agent,  the  conclusion  is  readily  reached  that  when  a 
certifying  officer  sells  or  pledges,  on  his  own  individual  account,  stock  which 
he  clainLs  to  own,  and  produces  a  certificate  purporting  to  have  been  certified 
and  issued  by  himself,  the  party  advancing  the  money  is  bound  to  inquire 
whether  the  facts  existed  which  made  the  issue  of  the  particular  certificate  law 
f  ul  and  valid.  If  he  fails  to  make  the  inquiry  he  takes  the  risk  of  what  inquiry 
would  have  revealed.  In  such  case  there  would  seem  to  be  no  logical  ground 
for  a  distinction  between  certificates  issued  in  the  name  of  tlie  officer  and  en- 
dorsed by  him  and  certificates  issued  in  the  name  of  the  person  advancing  the 
money.  As  to  tliose  taking  the  certificates  from  the  first  or  any  subsequent 
holder  the  case  would  be  different.  Certificates  issued  in  the  name  of  the  first 
holder  would  Ijear  on  their  face  no  evidence  that  they  had  been  issued  and  used 
by  the  certifying  officer  for  his  personal  benefit.  Unless  a  subsequent  holder, 
therefore,  had  notice,  aliunde,  of  these  fac.s,  he  would  clearly  be  a  bona  fide 
holder.  But  as  respects  certificates  issued  in  the  name  of  the  certifying  officer 
^nd  endorsed  and  delivered  by  him  to  the  first  holder,  the  evidence  of  the  officer 
using  his  authority  in  his  own  behalf  is  ioeffaceably  impressed  upon  the  face  of 
the  certificates,  and  this  would  seem  1o  put  every  subsequent  holder  in  the 
-same  position  as  the  first  holder  who  received  them  from  the  officer.  It  cannot 
be  presumed  that  such  officer  issued  the  certificates  to  himself  for  any  other 
purpose  than  to  certify  that  he  owned  so  much  stock  in  his  own  right.  Nor 
can  it  be  presumed  that  he  disposed  of  the  certificates  except  for  consideration 
moving  to  himself  individually.  The  certificate  is  thus  a  continuing  evidence 
of  those  facts,  and  they  speak  as  plainly  to  a  subsequent  holder  as  to  the  one 
first  in  order. 
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(Supreme  Court  of  Georgia,  March  20,  1898.) 

1.  Street  railroads.    Injury  to  infant  trbbpabser  on  car.    En 
DENCE.    The  conductor  of  a  street  car  may  testify  as  to  his  recollection  of  the 
number  of  passengers  upon  his  car  at  a  given  time  and  place,  notwithstanding 
he  kept  a  slip  '*  taken  from  the  register  on  the  car,  and  left  at  the  company's 
office,  which  showed  the  number  of  passengers  carried  on  that  trip." 
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2.  EfFBGT  op  driver's  KKOWLBDOB  of  nVFANT'S  PRESENCE  TO  CONSTI- 
TUTE HiK  A  PASSENGER.  Where  a  boy  eleven  years  of  age,  without  the  in- 
tentioa  of  paying  fare,  but  with  the  purpose  of  stealing  a  ride,  boards  a  passing 
street  car,  and  secretes  himself  from  observation  so  as  to  av.id  detection,  he  is, 
in  law,  a  mere  trespasser,  unless  his  presence  on  the  car  be  actually  known, 
and  assented  to,  cither  directly  or  by  implication,  by  the  driver  or  conductor. 
Assent  to  the  boy's  riding  upon  the  car  free  will  not  arise  by  implication  from 
the  mere  fact  that  the  driver  discovered  him,  knew  of  his  presence,  and  made 
no  demand  upon  him  for  fare;  the  driver  being  charged  simply  with  the  duty 
of  properly  managing  his  team,  and  neither  required  nor  authorized  to  collect 
the  fares,  or  attend  to  the  wants  of  passengers  —  a  conductor  having  been  pro- 
Tided  by  the  street  railway  company  for  these  purposes. 

8.    DUTT    OF    COMPANY    WITH    RESPECT    TO    CHILDREN     TRESPASSING    ON 

CARS.  While  the  degree  of  care  which  a  street  railway  company  owes  to  a 
trespasser  upon  its  cars  is  not  more  than  ordinary  or  reasonable  diligence,  yet, 
where  such  trespasser  is  a  child  of  tender  years,  due  regard  should  be  paid  to 
the  known  indiscretion  of  childhood,  and  the  inability  of  children  to  exercise 
proper  precautions  for  their  own  safety.  The  duty  resting  upon  the  company 
to  employ  the  proper  precautions  to  avoid  injury  to  children  entering  its  cars- 
woul  1  comprehend  the  exercise  of  reasonable  diligence  to  guard  and  shield 
from  danger  a  child  not  of  the  age  of  discretion  to  understand  and  apprec'ate 
the  peril  of  riding  in  an  unsafe  and  exposed  position'.  Accordingly,  it  would 
generally  be  negligence  to  allow  such  a  child  to  ride  upon  the  steps  of  the 
front  platform,  when  his  presence  in  a  situation  thus  exposed  to  danger  is  actu- 
ally known,  or  the  circumstances  are  such  as  would  make  failure  to  note  his 
peril  palpal)Ie  neglect  and  inattention  to  duty  on  the  part  of  those  having  the 
control  and  management  of  the  car. 

4.  Degree  of  care  to  be  exercised  bt  a  child  of  eleven  tears. 
Whether  a  boy  of  eleven  years  of  age  has  sufficient  capacity  to  understand  and 
appreciate  the  danger  of  riding  in  an  unsafe  and  hazardous  position  on  a  street 
car,  and  could,  by  the  exercise  of  that  degtee  of  care  and  diligence  to  be  ex- 
pected of  a  boy  of  his  years  and  experience,  have  avoided  an  injury  to  him- 
self while  thus  exposed  to  peril,  occasioned  by  the  too  rapid  driving  of  the  car 
around  a  curve,  is  a  question  for  the  determination  of  the  jury,  under  proper 
instructions  from  the  court. 

ACTION  by  Robert  S.  Wynn,  by  next  friend,  against  the  City 
&  Suburban  Railway  Company  of  Savannah,  to  recover  for 
personal  injuries.  Judgment,  on  account  of  which  plaintiff 
brings  error. 

R  R  Richards  and  W.  R  Leaden,  for  plaintiff  in  error.     Geo. 
A.  Mercer  and  Thos.  S.  Morgan,  for  defendant  in  error. 

Lumpkin,  J.     1.  "With  wise  regard  for  the  rights  of  the  people, 
the  framers  of  our  constitution  provided  that  no  law  should  ever 
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be  passed  to  curtail  or  restrain  the  liberty  of  the  press,  and  guar- 
antied that  every  person  might  publish  his  sentiments  on  all  sub- 
jects ;  being  responsible,  however,  for  the  abuse  of  that  liberty. 
It  is  therefore  proper  and  becoming  that  the  courts  and  all  others 
should  recognize  the  constitutional  right  of  newspapers  to  deal 
with  all  matters  of  public  interest,  and  it  is  equally  proper  and 
becoming  that  newspapers  should  confine  themselves  witliin  the 
limits  prescribed  by  the  constitution,  and  not  abuse  the  liberty 
given  them  by  that  instrument  by  interfering  in  any  maimer 
with  the  business  of  the  courts.  A  newspaper  may  at  any  time, 
with  perfect  propriety,  fairly  and  truly  report  all  proceedings 
which  have  already  taken  place  in  the  courts  of  the  country ;  but 
no  newspaper  has  a  right,  while  a  case  is  under  investigation,  to 
comment  upon  its  merits,  or  to  express  in  its  columns,  any  opinion 
as  to  questions  of  fact  involved ;  and  this  is  especially  true  when 
what  is  published  will  most  probably  fall  under  the  eye  of  jurors 
victual ly  engaged  in  trying  the  case,  and  who  may  be  moi*e  or 
less  aflEected  or  influenced  by  the  publication.  Under  our  system 
the  judges  have  nothing  to  do  with  deciding  disputed  issues  of 
fact,  but  these  are  matters  left  entirely  to  the  juries.  It  follows 
tliat  if  a  judge  should  read  newspaper  articles  about  a  pending 
case  it  could  have  no  effect  upon  the  verdict  to  be  rendered,  for 
he  has  nothing  to  do  with  the  making  of  the  verdict,  so  far  as 
the  facts  are  concerned.  It  is  quite  diflferent,  however,  with 
jurors;  for  if  they  should  derive  any  impression  of  a  case  from 
newspaper  publications,  or  through  other  sources  of  information 
outside  of  the  evidence,  it  is  impossible  to  know  what  effect  may 
thus  be  had  upon  their  finding.  Hence  it  is  that  no  attorney, 
party,  officer  of  court,  or  any  other  person,  is  allowed  to  commu- 
nicate with  a  juror  about  a  pending  case  while  he  is  charged  with 
the  consideration  and  determination  of  it  Newspapers  have  no 
more  right  to  interfere  in  matters  of  this  sort  than  any  other  per- 
son, and  it  is  of  the  utmost  importance  that  ihey  should  re- 
frain from  so  doing.  Whenever  a  newspaper,  whether  willfully 
or  otherwise,  violates  this  plain  and  manifest  rule  of  propriety, 
and  the  fact  comes  to  the  knowledge  of  the  presiding  judge,  it  is 
not  only  his  right,  but  his  duty,  to  call  the  attention  of  the  jury 
thereto,  express  his  unqualified  disapprobation  of  such  conduct, 
-and  caution  the  jury  not  to  be  influenced  by  the  publication  in 
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questioa  Nor  is  there  any  error  in  informing  the  jury  of  liis  in- 
tention to  summarily  deal  with  the  persons  who  have  thus  placed 
themselves  in  contempt  of  the  court 

2.  During  the  trial,  the  plaintiff,  a  child,  was  on  the  stand,  testi- 
fying as  a  witness,  his  mother  being  present  The  presiding  judge, 
for  reasons  which  were  apparently  well  founded,  thought  he  discov- 
ered the  mother  endeavoring,  by  nods  or  other  motions  of  her  head, 
to  direct  or  influence  the  child's  testimony,  and  called  the  attention 
of  counsel  to  the  matter,  without,  however,  expressing  any  opinion 
as  to  the  mothers  purpose  or  motive.  Afterwards,  upon  being 
informed  that  she  was  suffering  from  ;i  nervous  affection,  which 
would  account  for  these  motions,  he  stated  to  the  jury  that  no 
wrong  inference  should  be  drawn  therefrom.  We  are  unable  to 
perceive  any  error  in  what  the  court  did  as  to  the  matter  in  ques- 
tion. If  it  was  plain  and  manifest  that  any  person  was  prompting, 
or  in  any  other  manner  endeavoring  to  interfere  with,  a  witness  on 
the  stand,  with  a  view  to  giving  shape  or  direction  to  his  testi- 
mony, it  would  be  the  duty  of  the  presiding  judge,  not  only  to  call 
the  attention  of  counsel  to  the  same,  but  to  peremptorily  put  a  stop 
to  such  reprehensible  conduct ;  and  where  there  is  apparently  good 
reason  to  suspect  that  such  a  thing  is  taking  place  it  is  certainly 
not  improper  for  the  court  to  take  the  proper  steps  to 
ascertain  the  truth,  especially  when  this  is  done  in  such  a 
manner  as  not  to  prejudice  the  rights  of  either  party  to 
the  case. 

3.  Nothing  can  be  more  grossly  improper  and  unbecoming  than 
for  a  juror  who  has  been  allowed  to  separate  from  his  fellows  to 
converse  with  a  witness  about  the  facts  of  the  case.  There  is  no 
excuse  whatever  for  any  such  conduct  on  the  part  of  the  juror 
or  the  witness.  The  misbehavior  of  the  juror  is  worse  than  that 
of  the  witness,  especially  when  the  latter  is  a  mere  youth,  as  in  the 
present  case.  Such  misconduct,  in  a  case  at  all  doubtful,  would 
require  the  granting  of  a  new  trial  at  the  instance  of  the  losing 
party,  if  he  made  it  appear  that  he  and  his  counsel  were  ignorant 
of  the  facts  until  after  the  trial  had  ended.  Not  only  was  there  a 
failure  to  make  this  appear  in  the  case  with  which  we  are  now 
dealing,  however,  but  there  is  very  strong  reason  for  the  inference 
that  the  plaintiff  and  his  counsel  knew  of  the  irregularity  men- 
tioned before  the  verdict  they  seek  to  set  aside  was  rendered. 
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WLetber  this  be  tme  or  not,  before  the  plaintiff  would  be  en- 
titled to  a  new  trial  on  this  ground,  it  would  be  iDcombent 
upon  him  to  show  affirmatively  that  he  did  not,  with  knowledge 
of  tiie  irregalarity,  take  the  chances  of  obtaining  a  yerdict  in 
his  favor. 

4.  The  slip  taken  from  the  register  on  a  street  car,  showing  the 
number  of  passengers  earned  on  a  given  trip,  and  which  the  con- 
ductor was  required  to  leave  at  the  company's  office,  is  not  the  best 
evidence,  nor,  indeed,  any  evidence  at  all,  of  the  number  of  pas- 
sengers on  his  car  at  any  particular  time  or  place:  Consequentl3^, 
there  was  no  error  in  allojving  the  conductor  to  state,  without 
producing  Lis  slip,  his  recollection  of  the  number  of  passengers 
he  had  when  the  injury  to  the  plaintiff  occurred 

5.  The  railway  company  relied  mainly  upon  the  defense  that 
the  plaintiff  was  not,  as  he  claimed,  a  passenger,  but  was  a 
mere  trespasser,  who  had  gotten  upon  the  car  with  no  intention  of 
paying  fare,  but  with  the  purpose  of  stealing  a  ride.  Much 
evidence  was  introduced  in  suppoit  of  this  contention.  Mr. 
Shumar),  one  of  the  conductors  of  the  company,  positively  indenti- 
fieri  the  plaintiff  as  a  lx>y  who  had  constantly  been  in  the  habit 
of  jumping  upon  his  car,  giving  him  serious  trouble  and  vex- 
ation. If  the  conductor  was  on  the  rear  platform,  this  lioy  would 
get  on  in  front;  and,  when  driven  off  the  front  steps,  he 
would  immediately  again  jump  on  in  the  rear,  and  would  some- 
times throw  rocks  at  the  car,  and  dirt  at  the  conductor.  In- 
troduced as  a  witness  in  rebuttal,  the  plaintiff  flatly  denied  ever 
having  thrown  dirt  at  Mr.  Shuman,  or  anything  at  his  car,  or 
that  Mr.  Shuman  had  ever  begged  him  not  to  jump  on  the  car. 
Yet  upon  his  cross-examination  the  plaintiff  admitted  that  he  had 
previously  been  in  the  habit  of  jumping  upon  the  company's  cars : 
that  he  knew  Mr.  Shuman,  and  had  jumped  on  his  car  without 
his  permission,  and  without  paying  fara  It  was  therefore  incum- 
bent upon  the  court  to  present  the  issue  thus  made  to  the  jury. 
This  he  did  with  perfect  fairness  to  the  plaintiff,  expressly  in- 
structing tliem  that  if  the  plaintiff,  as  he  claimed,  got  upon  the 
car  with  the  expectation  of  paying  fare,  and  had  not  paid  it 
simply  because  it  had  not  been  demanded  of  him,  then  his  status 
and  rights  as  a  passenger  would  be  exactly  the  same  as  though 
payment  had  actually  been  made,  the  plaintiff  being  under  no 
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obligation  to  seek  the  condactor,  and  tender  him  fara  On  the 
other  hand  the  court  correctly  instructed  the  jury  that  should 
they  believe  the  plaintiff  boarded  the  car  with  no  intention  of 
paying  fare,  and  endeavored  to  secrete  himself  from  observation 
so  as  to  avoid  detection,  he  would  be  a  mere  trespasser,  unless 
his  presence  was  actually  known  to  the  company's  servants,  and 
assented  to  by  them,  either  directly  or  by  implication.  The  au* 
thorities  are  numerous  to  this  effect,  and  we  fail  to  detect  any  error  in 
this  statement  of  the  law.  We  think,  furthermore,  it  was  entirely 
proper  to  add  that  the  jury  would  not  be  authorized  to  infer  any 
implied  assent  to  the  plaintiff's  remaining  upon  the  car  from  the 
mere  fact  that  the  driver  may  have  known  of  his  presence 
The  reasons  given  by  the  trial  judge  in  this  direction  are  con- 
vincing. Evidence  had  been  introduced  to  the  effect  that  the 
driver  was  charged  merely  with  the  duty  of  managing  his  team^ 
and  was  neither  required  nor  authorized  to  collect  fare,  or  look 
after  passengers,  a  conductor  having  been  provided  by  the  com- 
pany, whose  express  duty  it  was  to  attend  to  such  matters. 
This  being  so,  it  is  manifest  the  driver  would  have  no  means 
of  knowing  whether  a  particular  person  who  boarded  the  car 
really  did  or  did  not  expect  to  pay  fare  when  demand  was 
made  upon  him  for  the  same,  and  for  the  driver  to  make  inquiry 
in  this  regard  would  be  an  entirely  unauthorized  assumption  of 
duty.  Certainly,  under  such  circumstances,  it  could  not  be  seri- 
ously contended  that  assent  to  the  plaintiff's  riding  upon  the  car 
free  of  charge  would  arise  by  implication  merely  because  the 
driver  may  have  known  of  this  boy's  presence,  made  no  de- 
mand upon  him  for  fare,  nor  took  any  measures  to  ascertain 
whether  he  intended  to  pay  fare  when  demanded  by  the  con- 
ductor or  not  See  Muehlhausen  v.  Railroad  Co.  (Mo.  Sup.),  2 
S.  W.  Rep.  815,  in  which  it  was  ruled  that  such  knowledge  by  a 
driver  would  not  be  sufficient  to  give  a  trespasser  the  rights  of 
a  passenger,  when  unaccompanied  by  any  consent  to  remain. 
Indeed,  whatever  may  be  the  duty  of  the  company  to  a  tres- 
passer, we  do  not  think  he  can  consistently  claim  the  superior 
protection  to  which  a  passenger  is  entitled,  in  the  entire  absence 
of  anything  from  which  it  may  reasonably  be  inferred  that  the 
company's  servants  not  only  knew  of  his  presence,  but  really  con- 
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seiited  to  his  remaining  on  the  car,  and  riding  free:  In  the  present 
case  there  was  nothing  from  which  the  jury  could  possibly  imply 
sach  assent,  express  or  otherwise,  on  the  part  of  either  the  driver 
or  conductor.  Nor  did  the  plaintiff  rest  his  case  upon  this  ground. 
On  the  contrary,  he  maintained  throughout  the  whole  trial  that  he 
was  in  no  selhse  a  trespasser,  but  boarded  the  car  as  a  passenger 
upon  the  invitation  of  an  elder  companion,  who  offered  to  pay 
his  fare,  and  was  ready  and  willing  to  do  so  upon  demand  made 
by  the  conductor.  The  jury  found  against  him  upon  this  issue, 
and  we  are  not  prepared  to  say  that  their  finding  was  not  in  per- 
fect accord  with  the  truth. 

6.  While  the  degree  of  care  which  a  street  railway  company 
owes  to  a  trespasser  upon  its  cars  can  never  be  more  than  ordinary 
and  reasonable  diligence,  yet,  where  such  trespasser  is  a  child  of 
tender  years,  due  regard  should  be  paid  to  the  known  indiscretion  of 
childhood,  and  the  inability  of  children  ordinarily  to  properly 
provide  for  their  own  safety.  It  is  the  duty  of  the  company  to 
employ  proper  precautions  to  avoid  injury  to  children  entering 
its  cars,  and  this  duty  would  comprehend  the  exercise  of  reason- 
able diligence  to  guard  and  shield  from  danger  a  child  not  of  the 
age  of  discretion  to  understand  and  appreciate  the  peril  of  riding 
ill  an  unsafe  and  exposed  condition.  Booth  St  Ry.  Law,  §  351. 
Accordingly,  in  the  absence  of  peculiar  facts  and  circumstances 
which  would  excuse  failure  to  exercise  such  precautions,  it  would 
be  negligence  to  allow  such  a  child  to  ride  upon  the  steps  of  the 
front  platform  when  his  presence  in  a  situation  thus  exposed  to 
danger  is  actually  known.  And,  indeed,  to  be  entirely  accurate, 
mere  ignorance  of  the  child's  exposed  position  would  not,  in  every 
instance,  relieve  the  company  from  liability ;  for  we  can  easily 
conceive  of  a  case  where  failure  to  note  the  child's  peril  would  in 
itself  be  gross  and  palpable  neglect  and  inattention  to  duty  on 
the  part  of  those  having  the  control  and  management  of  the  car. 
It  is  proper  to  add,  however,  that  the  rule  herein  announced 
should  be  construed  in  its  fair  and  legitimate  sense,  and  applied 
wisely  and  justly.  It  cannot  be  required  of  a  driver  or  conductor 
that  he  shall  maintain  a  constant  and  unremitting  watch  over  the 
movements  of  a  child  upon  his  car,  and  devote  to  such  child  his 
entire  attention,  to  the  exclusion  of  other  and  equally  pressing 
and  important  duties  devolving  upon  him.     Id.  §  851 ;  Sandford 
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V.  Railroad  Co.,  136  Pa.  St  84 ;  20  AU.  Rep.  799.  All  that  can 
or  should  be  expected  of  the  compaoy's  servants  is  that  they 
shall  exercise  that  degree  of  diligence  which  would  be  observed 
by  a  reasonably  prudent  and  cautious  man  under  similar  cir- 
cumstances. Sandford  v.  Railroad  Co.,  136  Pa.  St  92;  20 
All.  Rep.  799.  In  all  cases  wherein  it  has  appeared  that 
neglect  of  duty  in  this  respect  was  unquestionably  palpable 
and  inexcusable  the  railroad  company  has  been  held  liable. 
Railroad  Co.  v.  Moore,  83  Ga.  453 ;  10  S.  E.  Rep,  730 ;  Rail- 
way  Co.  V.  Caldwell,  74  Pa.  St  421 ;  Brennan  v.  Railroad  Co.,  45 
Conn.  284;  Wilton  v.  Railroad  Co.,  107  Mass.  108;  Railway  Co. 
V.  Bohn,  27  Mich.  503.  The  opinion  in  the  case  last  cited  was 
delivered  by  Justice  Cooley,  the  now  eminent  text-book  writer, 
and  is  an  able  and  comprehensive  exposition  of  the  law  upon  the 
subject  with  which  we  are  now  dealing.  But  care  has  been  taken 
that  this  rule  should  not  operate  harshly  or  oppressively,  and 
where  the  company  has  introduced  proof  of  special  facts  and  cir- 
cumstances explaining  and  justifying  the  omission  of  its  servants 
to  warn  and  compel  a  heedless  little  one  to  occupy  a  place  secure 
from  danger,  the  courts  have  uniformly  afforded  to  the  company 
ample  protection  against  unjust  and  unauthorized  verdicts.  Rail- 
road Co.  V.  Kelly  (Pa.  Sup.),  11  Amer.  &  Eng.  R  Cas.  123; 
Clutzbeher  v.  Railway  Co.  (Pa.  Sup.),  1  Atl.  Rep.  697 ;  Butler  v. 
Railway  Co.,  139  Pa.  St  195  ;  21  Atl.  Rep.  500 ;  "Wrasse  v.  Trac- 
tion Co.  (Pa.  Sup.),  23  Atl.  Rep.  345. 

In  the  present  case  the  negligence  of  the  company,  upon  which 
the  plaintiff  seems  to  have  entirely  relied  for  a  recovery,  was  the 
alleged  too  rapid  driving  of  the  car  around  a  curva  It  was  not 
shown  upon  the  trial  that  either  the  driver  or  conductor  had  any 
actual  knowledge  of  this  boy's  presence,  or  by  the  exercise  of 
pmper  diligence  could  have  been  so  informed.  The  only  evidence 
from  which  knowledge  on  the  part  of  either  could  possibly  be 
inferred  was  the  testimony  of  the  witness  Dudley,  the  boy  who 
accompanied  the  plaintiff.  He  says:  "I  seen  the  driver.  I 
could  not  see  him  very  well,  he  was  so  small.  There  was  nothing 
there  to  prevent  his  seeing  us.  We  were  standing  right  there, 
and  he  was  right  there."  The  boys  were  on  the  opposite  side  of 
the  platform  from  ^that  occupied  by  the  driver.  Both  say  the 
platform  was  crowded,  a  number  of  men  standing  between  them 
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and  the  driver.  Dudley  estimates  the  number  at  nine;  the  plaint- 
iff at  a  dozen  and  a  balL  They  also  agree  as  to  the  circumstances 
under  which  they  boarded  the  car.  They  were  returning  home, 
late  at  night,  when  the  street  car  came  along.  They  had  already 
passed  York  street,  and  boarded  the  car  as  it  was  running  slowly 
between  that  and  the  next  cross  street,  without  any  notice  to 
either  the  driver  or  conductor.  This  plaintiff  says :  "  I  did  not 
call  the  conductor  to  stop  the  car,  or  make  any  effort  to.  Tried 
to  get  on  the  rear  platform,  but  there  was  such  a  crowd,  couldrrt" 
Being  unable  to  get  on  in  the  rear,  the  boys  ran  along  the  side 
of  the  car,  and  jumped  on  the  front  platform,  and  had  ridden  but 
a  short  distance  when  they  were  thrown  off  by  a  jerk  of  the  car  in 
going  around  a  curve.  This  is  the  sum  and  substance  of  the  evi- 
dence introduced  by  the  plaintiff  bearing  upon  this  question. 
It  was  not  claimed  that  the  conductor  saw  the  boys  get 
on,  or  afterwards  discovered  them,  or  had  any  reason  to 
suspect  their  presence.  Had  they  stood  on  the  street  cor- 
ner ready  to  board  the  car,  and  at  once  jumped  on  the 
front  platform  as  the  car  passed,  the  inference  might  pos- 
sibly have  arisen  that  the  driver  saw  them ;  but,  under 
the  circumstances  recited  by  the  plaintiff,  there  was  nothing 
which  would  naturally  attract  the  driver's  attention  to  the  fact 
that  they  desired  to  become  passengers,  or  had  in  fact  boarded  the 
car.  Nor  is  the  plaintiff's  case  aided  by  any  facts  elicited  by  the 
examination  of  the  defendant's  withessesL  On  the  contrary,  both 
the  driver  and  the  conductor  emphatically  deny  any  knowledge 
of  the  plaintiff's  presence  prior  to  the  accident,  and  in  almost  every 
material  particular  the  testimony  given  by  the  plaintiff  and  his 
companions  is  flatly  contradicted.  According  to  the  theory  of  the 
conductor,  they  must  have  gotten  on  the  car  immediately  after  it 
left  a  switch  where  he  stopped  to  receive  "  transfers  "  from  another 
car,  some  considerable  distance  below  York  street,  and  only  147 
feet  from  the  place  of  the  accident  He  had,  but  a  short  time 
before  reaching  the  switch,  just  finished  collecting  fares,  and  there 
were  then  on  the  front  platform  only  three  passengers — two  men 
'and  a  colored  boy — the  last  of  whom  he  compelled  to  go  inside. 
As  he  got  off  his  car  at  the  switch,  the  conductor  saw  two  boys 
run  around  the  end  of  another  car  standing  there;  but  although, 
as  he  asserts,  he  endeavored  to  ascertain  whether  they  had  boarded 
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his  car  as  it  started  again,  he  failed  to  discover  them.  He  gave 
bis  immediate  attention  to  collecting  the  transfer  tickets  of  those 
who  had  gotten  on  the  rear  platform,  and  had  just  started  to  go 
through  the  car  to  the  front  platform,  when,  as  he  presumes,  the 
boys  must  have  seen  him  coming,  and  jumped  ofiE  to  avoid  the 
payment  of  fara  As  to  the  number  of  men  on  the  front  platform, 
the  driver  agrees  with  the  conductor,  and  says  he  certainly  would 
have  noticed  the  boys,  had  they  stood  upon  the  platform,  as  they 
assert,  and  can  account  for  his  failure  to  discover  them  only  upon 
the  assumption  that  they  must  have  secreted  themselves  from  his 
view  by  swinging  back  along  the  side  of  the  car.  This  both  he 
and  other  witnesses  explained  could  be  done  by  placing  one  foot 
on  the  lower  step,  catching  hold  of  the  "  grab  rail "  on  the  side  of 
the  car,  and  leaning  backward.  If  another  witness  offered  by  the 
defendant  is  to  be  credited,  the  correctness  of  this  supposition  on 
the  part  of  the  driver  is  established.  The  conductor  of  a  car 
which  was  following  immediately  in  the  rear  of  the  one  in  ques- 
tion testified  positively  to  having  seen  a  boy  in  the  position  indi- 
cated just  after  the  cars  had  left  the  switch,  and  but  a  moment 
before  the  accident  He  says :  "  I  was  on  the  front  platform  of 
my  car, — on  the  left-hand  side.  I  could  see  the  West  Broad 
street  car  plainly.  I  looked  at  the  car,  and  saw  a  little  boy  swing- 
ing hold  to  the  railing  on  the  side,  leaning  back,  that  way,  with 
his  foot  on  the  steps,  and  he  jumped  off,  and  as  the  car  turned 
(the  curve)  I  heard  he  was  hurt"  On  the  cross-examination  of 
this  witness  he  reiterated  substantially,  but  more  in  detail,  what  is 
above  quoted.  Numerous  other  witnesses  were  introduced;  but 
in  the  great  mass  of  testimony  adduced  at  the  trial,  there  is  not  a 
single  circumstance  which  would  indicate  that  there  was  any  neg- 
ligence whatever  on  the  part  of  either  the  driver  or  conductor  in 
failing  to  discover  the  plaintiff's  peril,  and  taking  proper  precau- 
tions to  avert  the  grievous  disaster  which  ensued. 

In  presenting  to  the  jury  the  issues  to  be  determined  the  trial 
judge  evidently  overlooked  this  aspect  of  the  case,  as  constituting 
a  separate  and  distinct  ground  of  liability.  While  he  instructed 
the  jury,  in  general  terms,  to  "see  whether  or  not  the  company 
exercised  that  amount  of  diligence  which  this  child  had  the  right 
to  expect  from  this  company,"  he  did  not  specifically  call  their  at- 
tention to  the  fact  that  in  the  case  of  a  child  of  tender  years  the  ex-. 
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ercise  of  ordinary  and  reasonable  care  would  comprehend  greater 
diligence  than  that,  to  which  an  adnlt  would  be  entitled,  nor  did 
he  expressly  direct  them  to  consider  whether,  under  the  facts  and 
circumstances  in  evidence,  it  was  n^Iigence  on  the  part  of  the 
company  to  allow  a  child  of  the  plaintiflTs  age  to  ride  in  an  ex- 
posed position  on  the  front  platform  of  the  car.  But,  as  before 
stated  —  if,  indeed,  this  ground  of  liability  was  not  entirely  ig- 
nored by  counsel  for  the  plaintiff,  — it  is  clear,  for  aught  that  ap- 
pears in  the  record,  it  was  not  relied  on,  or  insisted  upon,  as  a 
basis  for  recovery.  Be  this  as  it  may,  it  is  manifest  the  plaintiff 
could  not  have  recovered  upon  this  branch  of  his  case,  when  the 
facts  above  recited  are  given  their  proper  significanca  Nor  do 
we  think  this  issue  was  presented  with  sufficient  clearness  to  de- 
mand that  the  court,  on  his  own  motion,  and  without  request, 
should  specially  charge  thereon.  Certainly,  under  the  circum- 
stances, failure  to  do  so  would  not  authorize  the  granting  of  a  new 
trial.  The  plaintiff  rested  his  entire  cascupon  the  ground  that  he 
was  a  bona  fide  passenger  on  the  company's  car,  and  as  such  could 
recover  for  even  slight  negligence  on  the  part  of  the  company's 
servants  in  driving  too  rapidly  around  the  curve.  This  contention 
the  court  presented  to  the  jury  more  favorably  to  him  than  he 
had  any  right  to  demand  or  expect  Granting  the  plaintiff  was  a 
passenger,  he  would  have  no  right  to  recover  because  of  a  slight 
jerk  from  which  he  would  have  suffered  no  harm  had  he  been 
occupying  a  position  inside  the  car,  unless  there  was  concurring 
negligence  in  allowing  him  to  remain  in  an  unsafe  position  on  the 
platform.  Ordinarily  a  street-railway  company  is  bound  to  run 
its  cars  with  such  caution  only  as  will  insure  the  safety  of  those 
occupying  positions  provided  for  passengers,  and  pointed  out  to 
them  as  safe;  and,  to  render  the  company  liable  to  one  injured 
while  standing  on  the  platform,  cinrumstances  must  be 
shown  from  which  may  be  implied  an  undertaking  on  the  part  of 
the  company,  despite  the  increased  risk,  still  to  carry  such  passen- 
ger with  safety.  Booth,  St.  Ey.  Law,  §  339.  The  court  charged 
the  jury,  in  effect,  that  should  they  believe  the  plaintiff,  while  a 
passenger,  and  without  fault  on  his  part,  was  thrown  off  the  plat- 
form by  a  jerk  of  the  car,  even  though  the  negligence  of  the  com- 
pany in  driving  at  an  unusual  speed  was  slight,  he  would  be  enti- 
tled to  recover.     This  instruction,  we  think,   was  more  favorable 
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to  the  plaintiff  than  the  evidence  warranted.  According  to  his  own 
testimony,  the  plaintiff,  at  a  late  hour  in  the  night,  boarded  the 
car  between  two  street  crossings,  while  the  car  was  in  motion,  and 
without  giving  notice  of  his  intention  to  do  so.  There  is  no  evi- 
dence to  show  that  the  company's  servants  knew  he  had  boarded 
the  car,  but  tliere  is  much  evidence  to  establish  the  fact  that  his 
presence  on  the  car,  in  a  situation  of  peril,  was  entirely  unknown 
to  them,  and  if  this  be  true  they  certainly  could  not  have  assented 
thereto. 

7.  It  was  urged  by  the  railway  company  that  the  plaintiff  was 
himself  grossly  negligent  in  voluntarily  riding  in  an  open  and  ex- 
posed position  on  the  front  platform,  a  situation  which  the  com- 
pany contended  was  obviously  hazardous  and  unsafe.  Under  the 
system  of  practice  which  obtains  in  this  state,  it  cannot,  as  a  mat- 
ter of  law,  be  said  that  a  child  between  the  ages  of  10  and  14 
years  would  or  would  not,  under  such  circumstances,  be  charge- 
able with  contributory  negligence.  To  those  only  who  have 
arrived  at  yeara  of  discretion  does  the  law  impute  negligence.  The 
plaintiff  was  at  the  time  of  the  injury  11  years  of  age.  Therefore, 
whether  or  not  he  had. sufficient  capacity  to  understand  and  ap- 
preciate the  peril  of  thus  exposing  himself  to  danger  was  a  ques- 
tion, not  of  law,  but  of  fact,  to  be  determined  by  the  jury,  under 
proper  instructions  from  the  court  Railroad  Co.  v.  Young,  81 
Qa.  397;  7  8.  E.  Rep.  912 ;  Rhodes  v.  Banking  Co.,  84  Ga.  320; 
10  &  K  Rep.  922 ;  Wynne  v.  Conklin,  86  Ga.  40 ;  12  S.  K  Rep. 
183.  And  see  Saare  v.  Union  Railway,  20  Mo.  App.  211 ;  Rail- 
way Co.  V.  Bohn,  27  Mich.  503;  Railway  Co.  v.  Hassard,  75  Pa. 
St  867 ;  Booth,  St  Ry.  Law,  §  385,  citing  numerous  cases.  The 
charge  of  the  court  upon  this  branch  of  the  c|ise  was  not  only  free 
from  error,  but  was  unusually  clear  and  comprehensive,  and  entirely 
fair  and  impartial.  It  is  the  peculiar  province  of  the  jury  to 
settle  questions  of  this  nature  ;  and  although,  in  the  present  case, 
they  may  have  believed  the  company  guilty  of  slight  negligence, 
yet,  as  they  also  doubtless  believed  the  boy  could,  by  exercising 
that  degree  of  ordinary  care  of  which  he  was  capable,  have  avoided 
being  injured,  we  do  not  feel  authorized  to  disturb  their  verdict 
Branham  v.  Railroad,  78  Ga.  35 ;  IS.  E.  Rep.  274. 

8.  The  motion  for  a  new  trial  in  this  case  contained  many 
grounds,  the  most  material  of  which  have  already  been  specially 
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considered  The  remaining  grounds  are  indicated  in  tbe  last 
headnote,  and  need  not  be  discussed  separately  or  in  detail.  None 
of  them  are  such  as  will  require  a  new  trial.  Many  of  them  in- 
volved questions  of  but  trivial  importance,  and  which  have  often 
heretofore  been  passed  upon  by  this  court.  After  a  careful  and 
laborious  examination  and  study  of  the  entire  record,  we  are  satis- 
fied the  verdict  could  not  properly  have  been  otherwise.  Indeed, 
it  is  quite  improbable  that  a  jury  would  make  a  wrong  finding  in 
favor  of  a  corporation  against  a  child  of  tender  years,  who  has 
been  so  sadly  maimed  for  life.  There  are,  perhaps,  some  slight 
verbal  inaccuracies  in  the  charge  of  the  court,  and  it  might,  as  in- 
dicated in  a  preceding  division  of  this  opinion,  have  been  in  some 
respects  more  full  and  complete.  It  is  proper  to  remark,  how- 
ever, that  the  court  was  not  requested  to  instruct  the  jury  more 
in  detail ;  and  as  to  such  inaccuraties  as  we  have  incidentally  dis- 
covered, and  to  which  reference  is  here  made,  none  of  the  same 
are  specially  pointed  out,  or  assigned  as  erroneous.  The  assign- 
ment of  error  upon  the  chai'ges  excepted  to  is  general,  merely,  in- 
volving only  objection  to  the  principles  therein  announced,  and 
the  questions  thus  made  we  have  separately  considered  and  dis- 
posed of.  As  a  whole,  the  charge  of  the  court  fairly  and  impar- 
tially submitted  to  the  jury  the  merits  of  the  case  on  trial,  and  no 
good  reason  is  shown  for  protracting  this  litigation,  which  has 
already  ended  in  a  manner  entirely  consistent  with  the  real  jus- 
tice of  the  matter  in  controverty. 
Judgment  affirmed.* 

Street  railroads— i^Jary  to  boj-  attemptiiifl^  to  board  ftont  plat- 
fbrm. — Where  a  boy  attempts  to  get  on  the  front  platform  of  a  horse  car, 
which  has  stopped  to  let  off  a  passenger,  without  giving  any  indication  to 
either  the  driver  or  conductor  of  his  intention  to  become  a  passenger,  and  is 
not  seen  by  either  of  them,  the  street  railway  company  is  not  liable  for  injuries 
to  such  boy,  caused  by  starting  the  car,  in  the  ordinary  manner,  just  at  the 
time  of  making  such  attempt.  Pitcher  v.  People's  Street  R.  Co.,  154  Pena. 
8t.  660;  26  Atl.  Rep.  559. 

*  Reported  in  17  8.  E.  Rep.  649. 
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City  op  Charleston  v.  Werner. 

(Supreme  Court  of  South  Carolina,  March  21,  1898.) 

1.  Municipal  corporations.  Filling  up  low  lots  to  abate  a  nuis- 
ance. Police  power.  The  filling  up.  by  the  city  of  Charleston,  of  a  low 
lot  which  has  been  declared  a  public  nuisance  by  the  board  of  health,  and  or- 
dered to  be  filled,  is  not  a  "local  improvement/'  within  the  meaning  of  the 
tax  laws  applicable  to  that  subject,  but  is  an  exercise  of  the  police  power 
granted  to  the  city  council. 

2.  Act  1880,  amending  the  charter  of  the  city  of  Charleston,  authorizing  the 
city  to  fill  up  low  lots  declared  to  be  nuisances  by  the  board  of  health,  and  to 
recover  the  cost  from  the  landowner  if  it  does  not  exceed  one  half  the  value 
of  the  lot,  is  a  valid  exercise  of  the  police  power,  and  the  general  assembly  has 
the  right  to  delegate  such  power  to  the  city  authorities. 

3.  Amendicbnt  of  a  citt  charter  does  not  affect  existing  ordi- 
nances NOT  inconsistent  THEREWITH.  In  an  action  by  the  city  to  recover 
the  cost  of  filling  up  such  a  lot,  which  cost  admittedly  did  not  exceed  one-half 
the  value  of  the  lot,  the  court  cannot  declare  ttUra  vires  Rev.  Ordinance,  §§ 
227,  228  passed  originally  in  1859  in  exact  conformity  to  the  act  of  1880, 
merely  because  the  general  assembly,  in  1888,  again  amended  the  charter,  and 
authorized  the  condemnation  of  such  lots  by  the  city  council  in  case  the  cost 
of  filling  them  up  should  exceed  one-half  their  value. 

APPEAL  from  common  pleas  circuit  court  of  Charleston 
county;  J.  B.  Kershaw,  judge. 

Action  bj  the  city  council  of  city  of  Charleston  against  Doris 
Werner  for  filling  up  a  low  lot  in  the  city  owned  by  defendant. 
Defendant's  oral  demurrer  to  the  complaint  was  overruled,  and  she 
appeals. 

The  complaint  reads  as  follows:  "The  said  city  council  of 
Charleston,  plaintiff,  complaining  of  the  said  Mrs.  Doris  Werner, 
the  defendant  alleges :  (1)  That  it,  the  said  plaintiff,  is  a  munici- 
pal corporation,  under  the  laws  of  the  said  state  of  South  Carolina. 
(2)  That  by  sections  227  and  228  of  the  Revised  Ordinances  of 
the  city  of  Charleston,  ratified  in  city  council  on  the  26th  day  of 
September,  1882,  it  is  ordained  and  enacted  as  follows,  that  is  to 
say:  'Sec.  227.  Whenever  it  shall  appear  to  the  board  of  health 
that  any  low  lots  or  vacant  grounds  are  in  a  condition  to  injure 
or  endanger  the  public  health,  it  shall  be  the  duty  of  the  said 
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board  of  health  to  appoint  a  board  of  inspectors,  to  be  composed 
oE  the  city  registrar  and  four  members  of  the  board  of  health  (any 
three  of  whom  sliall  be  a  quorun),  whose  duty  it  shall  be  to  enter 
upon  and  thoroughly  examine  such  lots  or  vacant  grounds,  and 
determine  by  the  vote  of  not  less  than  three  of  the  said  board 
whether  such  lots  or  vacant  grounds  shall  be  drained,  filled  up^ 
leveled  or  otherwise  so  improved  as  to  remove  the  nuisance  and 
evil  there  complained  of  or  existing ;  and,  should  the  said  board 
of  inspection  be  of  opinion  that  such  lots  or  vacant  grounds  ought 
U>  be  filled  up,  leveled  or  drained,  they  shall  submit  a  detailed  re- 
port to  the  city  council,  setting  forth  the  actual  condition  thereof, 
and  suggesting  the  mode,  materials  and  extent  to  which  such 
low  lots  or  vacant  grounds  shall  be  filled  up,  leveled,  or  drained ; 
upon  which  report  council  shall  take  such  order  and  direction 
thereon  as  they  may  deem  expedient  Sec.  228.  In  case  council 
shall  order  the  report  of  said  board  of  inspection,  made  as  afore- 
said, to  be  carried  into  effect,  or  shall  direct  such  low  lots  to  be 
filled  up,  leveled,  or  drained,  it  shall  be  the  duty  of  the  city  regis- 
trar to  serve  a  notice,  in  writing,  on  the  owner  or  owners  of  such 
low  lots  or  vacant  grounds,  directing  said  owner  or  owners  to  have 
such  lots  or  vacant  grounds  filled  up,  leveled,  or  drained,  as  coun- 
cil may  require,  to  such  extent,  in  such  manner,  with  such  mate- 
rials, and  within  such  reasonable  time  as  may  be  prescribed  by 
the  said  order  of  the  city  council ;  and,  in  case  of  neglect  or  re- 
fusal of  such  owner  or  owners  to  obey  said  notice,  it  shall  be  the 
duty  of  the  city  r^istrar  to  cause  such  lots  or  grounds  to  be  filled 
up,  leveled,  or  drained  in  the  manner  prescribed  in  said  notice, 
under  the  order  and  direction  of  the  said  board  of  inspection.  The 
expenses  and  charges  paid  and  incurred  in  case  such  lots  or 
grounds  shall  be  filled  up,  leveled,  or  drained,  under  the  order  of 
the  board  of  inspection,  shall  be  paid,  in  the  first  instance,  out  of 
the  city  treasury,  and  shall  afterwards  be  recovered,  with  interest 
and  costs  of  suit,  in  an  action  of  debt,  to  be  brought  by  council,  in 
the  court  of  common  pleas,  against  the  owner  or  owners  of  such 
lots  or  grounds.  The  city  engineer  shall,  whenever  required,  at- 
tend the  said  board  of  inspection  on  the  examination  of  low  lots 
and  grounds,  and,  under  their  direction,  make  plans  for  filling, 
leveling,  and  draining  the  same.*  (3).  That  the  defendant  is  the 
owner  in  fee  simple  of  all  that  lot,  place,  or  parcel  of  land,  with 
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the  buildings  thereon,  statute,  lying,  and  being  on  the  west  side  of 
South  street,  in  the  city  of  Charleston,  now  or  formerly  known  as 
'No.  4'  on  said  street;  measuring  and  containing  ninety-three 
feet  in  front  on  South  street,  by  two  hundred  feet  in  depth,  be  the 
same  moi'e  or  less;  abutting  and  bounding  north  on  land  of  Dr. 
John  C.  Faber,  east  on  Smith  street  aforesaid,  south  on  land  of 
W.  J.  Parker,  and  west  on  land  formerly  of  Thomas  Bennett  (4) 
That  the  rear  portion  of  the  said  lot  of  the  said  defendant  was  a 
low  lot  extending  out  into  what  was  formerly  a  part  of  Bennett's 
mill  pond,  and  in  a  condition  to  injure  and  endanger  the  public 
health.  (5)  That  the  boaixi  of  health  of  the  said  city  of  Charles- 
ton, as  required  by  the  ordinances  hereinbefore  recited,  appointed 
a  board  of  inspection,  composed  of  the  city  registrar  and 
four  members  of  the  board  of  health,  to  enter  upon  and 
thoroughly  examine  said  lot,  and  determine  whether  the 
same  should  be  drained,  filled  up,  leveled,  or  other- 
wise so  improved  as  to  remove  the  nuisance  and  evil  there  ex- 
isting; that  the  said  board  of  inspection  inspected  the  said  premises, 
determined  that  the  said  lot  should  be  filled  up  to  a  proper  level 
above  the  street,  and,  pursuant  to  such  determination,  the  said 
board  submitted  a  detailed  report  thereof  to  the  city  council,  set- 
ting forth  the  actual  condition  thereof,  and  suggesting  the  mode, 
materials  and  extent  to  which  the  said  lot  should  be  filled  up  ; 
that  therenpon  the  said  city  council,  by  a  resolution  passed  at  a 
meeting  held  January,  1888,  ordered  and  directed  that  the  findings 
of  the  said  board  of  inspection  be  carried  into  eflEect  (6)  That 
thereupon  the  city  registrar,  on  the  28th  day  of  January,  1888,  did 
serve  a  notice,  in  writing,  as  required  by  the  ordinance  aforesaid, 
on  the  said  defendant,  the  owner  of  the  said  low  lot  of  land,  re- 
quiring her  to  fill  the  said  lot  with  sand,  gravel,  clay,  or  shell, to 
a  level  even  with  the  grade  pegs  placed  by  the  city  engineer, 
within  sixty  days  from  the  date  of  said  notice,  and  notifying  her 
(the  said  dafendant)  that,  if  the  said  filling  was  not  done  within 
the  time  specified,  the  same  would  be  done  by  the  city  council  at 
her  expense.  (7)  That  the  said  sixty  days  having  expired,  the  city 
registrar  did  cause  the  said  lot  to  be  filled  up  in  the  manner  pre- 
scribed in  the  said  notice,  under  the  order  and  dii'ection  of  the  said 
board  of  inspection,  depositing  upon  the  said  lot  fifteen  hundred 
and  three  (1,603)  cubic  yards  of  earth,  at  an  expense  of  eleven 
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hundred  and  fifty -seven  and  10-100  ($1,157.10)  dollars,  which  hath 

been  paid  out  of  the  city  treasury,  and  tbat  uo  part  thereof  has 

been  paid  by  the  said  defendant     And  the  plaintiff  alleges  that 

the  said  sum  of  $1,157.10  does  not  exceed  one-half  of  the  value 

of  defendant's  lot  of  land.    Wherefore  plaintiff  demands  j  udgmeot 

against  the  said  defendant  for  the  said  sum  of  eleven  hundred 
and  fifty-seven  and  10-100  ($1,157.10)  dollars,  with  interest  and 

costs." 

Mordecai  &   Oadsden^  for  appellant     Charles  Inglesby^  for  re- 
spondent 

McGowAN,  J.  This  is  an  action  by  the  city  council  of  Charles- 
ton to  recover  from  the  defendant,  Dons  Werner,  the  amount 
paid  by  the  city  council  for  filling  up  a  low  lot  in  the  city,  the 
property  of  the  said  defendant,  which  said  lot,  or  a  portion 
thereof,  had  been  inspected  by  the  "Board  of  Health,"  deter- 
mined to  be  a  nuisance,  dangerous  to  the  public  health,  and  or- 
dered to  be  filled.  The  defendant  having  been  notified,  as 
required  by  law,  to  fill  the  said  lot,  and  having  failed  so  to  do, 
the  same  was  filled  by  the  city  autqorities,  and  the  present  action 
is  for  the  recovery  of  the  cost  of  the  said  filling,  viz.,  for  1,503 
cubic  yards  of  earth,  at  an  expense  of  $1,157.10,  which  has  been 
paid  out  of  the  city  treasury.  The  plaintiff  alleges  that  no  part 
thereof  has  been  paid  by  the  said  defendant,  and  that  the  said 
sum  does  not  exceed  "  one-half  the  value  of  defendant's  said  lot 
of  land ;  "  whereupon  plaintiff  demands  judgment  against  the  said 
defendant  for  the  sum  of  $1,157.10,  with  interest  and  costs, 
was  the  promotion  of  the  general  public  health. 
When  the  complaint  was  read,  the  defendant,  by  her  counsel, 
interposed  a  verbal  demurrer,  and  moved  to  dismiss  the  complaint, 
for  the  reason  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  His  honor,  Judge  Hershaw,  overruled  the  de- 
murrer, and  the  defendant  appeals  to  this  court,  upon  the  follow- 
ing exceptions,  (the  complaint  in  full  should  appear  in  the  case : ) 
**  First  Because  sections  227  and  228  of  the  revised  ordinances  of 
the  city  of  Charleston  (September  28, 1882)  are  in  violation  of  the 
fifth  amendment  to  the  constitution  of  the  United  States,  as  well 
as  section  28,  art  1,  of  the  constitution  of  South  Carolina,  because 
said  sections  authorize  a  personal  judgment  against  the  defendant 
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as  the  alleged  owner  of  the  lot  described  in  the  complaint,  eta 
Second.  Because  the  act  of  the  general  assembly  of  the  state  of 
South  Carolina  *  to  authorize  the  city  council  of  Charleston  to  fill 
up  low  lots  and  grounds  in  the  city  of  Charleston  in  certain  cases, 
and  for  other  purposes,'  etc.,  (December  18,  1830,)  as  well  as  the 
act  to  amend  the  same,  (December  19,  1883,)  and  each  and  both, 
are  in  violation  of,  and  in  contravention  to,  the  fifth  amendment 
to  the  constitution  of  the  United  States,  and  section  23  of  article  1 
of  the  constitution  of  the  state  of  South  Carolina.  Third.  Be- 
cause the  oral  demurrer  should  have  been  sustained,  in  that  it  ap- 
pears upon  the  face  of  the  complaint  that  the  cost  of  the  alleged 
improvement  was  not  apportioned  among  all  the  property  owners 
of  the  special  taxing  district,  and  that  there  was  no  system  of  ap- 
portionment whatever.  Fourth.  Because  the  said  sections  of  the 
revised  ordinances  of  the  city  of  Charleston  are  ultra  vires  and 
void,  in  that  no  provision  is  made  in  said  sectfons  for  condemning 
the  land  should  the  cost  of  the  proposed  improvement  exceed  one- 
half  of  the  value  of  the  land." 

There  seems  to  be  some  misapprehension  as  to  the  nature  and 
object  of  this  proceeding.  Eeference  is  made  to  the  "alleged  im- 
provement" and  ** the  apportionment"  of  the  costs  among  all 
the  property  owners  of  the  special  taxing  district  This  clearly 
refers  to  the  principles  applicable  to  a  local  tax  for  the  purpose  of 
making  improvements,  such  as  paving  a  street  or  opening  one  ; 
but,  as  we  understand  it  this  is  not  a  matter  of  taxation  at  all, 
either  general  or  local.  The  object  of  this  proceeding  is  not  to 
raise  money  to  support  the  city  government,  or  to  improve  the 
value  of  property  in  a  particular  locality,  (which  may,  however,  be 
incidently  the  result,)  but  to  put  in  operation  the  police  power 
granted  to  the  city  council  for  the  purpose  of  preserving  the  health 
of  the  city.  It  is  the  machinery  provided  for  enforcing  the  law 
against  nuisances,  which  menace  the  health  of  the  public.  "  A 
law  which  might  be  invalid,  as  an  exercise  of  the  right  to 
tax  for  revenue,  might  be  sustainable  where  its  purpose 
was  the  promotion  of  the  general  pnblic  health  or  morala 
In  exercising  the  power  of  taxation,  no  discriminations  are 
to  be  made,  while  in  the  exercise  of  police  power  the  state 
is  ordinarily  to  be  governed  only  by  considerations  of  what 
is  for  the  public  welfare."     18  Amer.  &  Eng.  Enc.  Law,  p.  544, 
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and  notes.  We  must  not,  therefore,  confound  an  exercise  of  the 
police  power  with  the  nice  distinctions  which  belong  to  the  doc- 
trine of  ^taxation  for  local  improvements.  In  1783  the  city 
council  of  Charleston  was  incorpomted  with  the  usual  police 
powers.  7  St  p.  97.  In  1830  the  charter  was  amended,  giv- 
ing expressly  the  following  police  powera :  "  That  whenever  the 
city  council  of  Charleston  shall  be  of  opinion  that  any  lota  or 
grounds  within  the  city  belonging  to  any  person  or  persons,"  etc., 
"  are  in  a  state  of  nuisance,  or  so  situated  that  in  warm  or  un- 
healthy seasons  a  nuisance  may  thereby  be  created,  and  the  health 
of  the  city  endangered,  or  whenever  the  land  or  streets  in  the 
vicinity  of  said  lots  may  become  liable  to  injury  therefrom,  the 
<5ity  council,"  eta,  "shall  have  full  power  and  authority  to  cause 
a  notice  to  be  served  on  the  owner  of  such  lots  or  grounds  di- 
recting him  or  them  to  have  the  same  filled  up  to  such  extent,  in 
such  manner,  with  such  materials,  and  within  such  reasonable 
time  as  may  be  prescribed  in  such  notice ;  and,  in  case  the  owner 
of  such  lots  shall  neglect  or  refuse  to  fill  up  said  lots,  that  the 
said  city  council  are  hereby  authorized  and  empowered  to  have 
such  lots  filled  up,"  etc.  "  (2)  All  expenses  or  charges  paid  or 
incurred  by  the  said  council  in  case  such  lots  shall  be  filled  up 
under  their  authority  shall  and  may  be  recovered  in  an  action  of 
debt  against  the  owner  or  owners  of  such  lots  or  grounds  ;  pro- 
vided, the  said  expenses  and  charges  do  not  exceed  more  than 
half  the  value  of  said  lots  or  grounds,"  etc.  In  1839  the  city 
council  passed  an  ordinance  containing  two  sections,  in  conformity 
with  the  above  act,  which  in  1882  were  re-enacted  in  the  Revised 
Ordinances  as  sections  227  and  228.  In  1883  the  general  assem- 
bly again  amended  the  charter  by  adding  the  following  words : 
'*  Provided,  however,  that,  if  the  estimated  expenses  and  charges 
of  filling  said  lots  shall  exceed  more  than  one-half  the  value 
thereof,  then,  and  in  that  event,  the  said  city  council  shall  have 
power  and  authority  to  condemn  the  said  lots,  and  upon  paying 
to  the  owner  or  owners  the  price  that  may  be  fixed  therefor,  as 
hereinafter  provided,  the  title  thereof  shall  vest  in  the  said  city 
<x^uncil  of  Charleston,"  eta  It  will  be  observed  that  the  com- 
plaint recites  sections  227  and  228  of  the  Revised  Ordinances  of 
the  city,  which  are  in  exact  conformity  to  the  terms  of  the  act  of 
1830 ;  and,  if  that  act   is  constitutional,  it  is  difficult  to  see  the 
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point  made  by  the  last  ground  of  appeal, — that  "  the  said  sections 
of  the  Revised  Ordinances  are  ultra  vires  and  void,  in  that  no  pro- 
vision is  made  in  said  sections  of  said  ordinances  for  condemning 
the  land  should  the  cost  of  the  proposed  "  improvement "  exceed 
one-half  of  the  value  of  the  land,"  etc.  The  right  to  condemn  the 
land  and  pay  for  it  is  mentioned  for  the  first  time  in  the  amend- 
ment of  1883,  which  was  long  after  the  said  sections  of  the  ordi- 
nances were  passed  ;  and  that  right — to  condemn — was  given  only 
in  the  event  that  the  charge  of  filling  the  lots  "  shall  exceed  more 
than  one-half  the  value  thereof."  This  was  not  a  case  falling  in 
that  category,  for  the  complaint  alleged  distinctly  "  that  the  said 
sum  of  $1,157.10  does  not  exceed  one-half  the  value  of  defend- 
ant's lot  of  land,"  etc.  The  oral  demurrer,  for  the  purposes  of 
the  issue  made  by  it,  admitted  that  fact ;  and  therefore  it  was  not 
necessary  to  make  that  point  under  the  amendment  of  1883,  which 
did  not  cover  the  case,  and  the  matter  stood  precisely  as  if  that 
act  had  never  been  passed.  As  urged  for  the  plaintiff :  "  In  the 
amendment  of  1883,  we  have  no  express  provision  for,  but  an  un- 
mistakable exclusion  of,  such  a  case  as  the  present" 

Then,  the  only  question  in  the  case  is  whether  the  act  of  1830, 
amending  the  charter  of  the  city  council  of  Charleston,  is  consti- 
tutional or  not.  The  state,  through  the  lawmaking  body,  cer- 
tainly possesses  the  police  power,  which,  from  its  very  nature,  has 
no  well-defined  limits,  but  must  be  as  extensive  as  the  nocessities 
which  call  for  its  exercise.  Although  not  clearly  define^l,  it  is  an 
extensive  power,  distinguished  not  only  from  the  power  of  taxa- 
tion, but  also  from  that  of  eminent  domain,  and,  in  its  widest  sense, 
is  said  to  be  the  general  power  of  a  government  to  preserve  and 
,  promote  the  general  welfare,  even  at  the  expense  of  private  righta 
**It  is  difficult,  if  not  impossible,  to  define  the  exact  scope  of  the 
teria  The  supreme  court  of  the  United  States  have  declined  to 
do  so,  stating  that  they  would  only  determine  each  case  as  it 
arosa"  Stone  v.  Mississippi,  101,  U.  &  814 ;  18  Amer.  &  Eng. 
Enc.  Law,  p.  740,  and  notea  The  title  of  the  act  in  question  was : 
"  To  authorize  the  city  council  of  Charleston  to  fill  up  low  lots  and 
grounds  in  the  city  of  Charleston  in  certain  cases,  etc.  Its  whole 
and  exclusive  purpose  was  to  promote  and  secure  the  health  of 
the  city  of  Charleston;  and  it  would  be  difficult  to  conceive  of  a 
clearer  case  of  the  exercise  of  the  police  power.     **  Health  being 
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the  sine  qua  nan  of  all  personal  enjoyment,  it  is  not  only  the  right, 
but  the  duty,  of  a  state  to  pass  such  laws  as  may  be  necessary  for 
the  preservation  of  the  health  of  the  people.  For  this  purpose  a 
state  may  compel  the  clearing  and  drainage  of  lands,  which  might 
otherwise  create  malarial  or  other  diseases,  or  provide  in  any  other 
reasonable  way  for  the  preservation  of  the  public  health,"  etc. 
See  Council  v.  Baptist  Church,  4  Strob.  307 ;  Railroad  Co.  v. 
Gibbes,  24  S.  C.  61 ;  Town  Council  v.  Pressley,  83  S.  C.  56;  11 
S.  E.  Bep.  545 ;  18  Amer.  &  Eng.  Ena  Law,  p.  750,  and  notea 
We  have  no  doubt  that  the  amending  act  of  1830  was  constitu- 
tional, and  that  the  general  assembly  had  the  right  to  delegate  the 
police  power  to  the  city  oouncil  of  Charleston.  The  judgment  of 
this  court  is  that  the  judgment  of  the  circuit  court  be  affirmed. 
McIvER,  C.  J„  and  Pope,  J.,  concur.* 

Power  to  abate  nuisaiice  bjrfllliiif^  up  lowland*— A  statute  which  au- 
thorized the  city  of  Boston  to  purchase  or  take  a  large  area  of  lands  for  the 
purpose  of  raLsing  and  draining  the  same  in  order  to  abate  a  nuisance,  was  held 
to  be  a  valid  exercise  of  the  legislative  power.  Dingley  v.  Boston,  100  Mass. 
544;  Page  v.  O'Toole,  144  Mass.  303. 

The  charter  of  the  city  of  Rochester  empowers  the  common  council  to  pro- 
vide by  ordinance  for  filling  up,  draining,  and  cleansing  any  damp,  foul,  or 
unwholesome  yards,  slips  or  cellars  An  ordinance  provides  that  every 
owner  or  occupant  of  a  stone  quarry  shall  either  cause  the  same  to  be  filled 
level  with  the  ground,  or  the  water  therein  to  be  drained.  Held,  that  the 
owner  of  an  abandoned  quarry  was  liable  for  the  penalty  prescribed  where  he 
permitted  a  pond  to  stand,  which  became  stagnant  during  summer,  and 
emitted  sickening  odors.  City  of  Rochester  v.  Simpson.  184  N.  T.  414;  81  N. 
E.  Rep.  871. 
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(Supreme  Judicial  Court  of  Maine,  February  25,  1898.) 

1.  Water  companies.  Water  pipes,  hydrants,  etc.,  are  taxable 
AS  real  estate.  The  water  pipes,  hydrants  and  conduits  of  a  water  com- 
pany, laid  through  the  streets  of  a  city  or  town,  are  taxable  as  real  estate  to 
the  company  in  possession  of  them,  under  our  statute,  in  the  city  or  town 
where  they  are  laid. 

THIS  was  an  action  of  debt,  brought  in  the  name  of  the  inhabi- 
tants of  Paris,  for  the  collection  of  a  tax  assessed  by  the  as- 

*Reported  in  17  S.  E.  Rep.  33. 
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sessors  of  said  town  against  the  Norway  Water  Company, 
as  a  nonresident,  on  its  property  in  the  town  of  Paris, 
viz.,  on  its  aqueducts,  pipes,  conduits,  hydrants,  and  franchises 
within  said  town,  as  real  estate.  The  assessors  of  said  town  were 
duly  elected  and  qualified  at  the  annual  meeting  in  March,  1890, 
duly  called.  The  assessors  gave  notice  in  writing '  as  required  by 
Bev.  St  a  6,  §  92,  and  said  corporation  did  not  make  or  present 
any  list  to  said  assessors.  In  the  apportionment  of  taxes  for  state, 
county,  and  town  purposes  for  the  year  1890,  said  assessors  as- 
sessed against  said  corporation  the  sum  of  $78.50,  and  thereafter- 
wards,  on  the  8th  day  of  July,  1890,  committed  the  said  tax, 
with  the  other  taxes  assessed  for  that  year,  to  the  collector,  who 
was  duly  elected  and  qualified,  under  a  warrant  in  due 
form  of  law.  Said  collector  duly  and  properly  re- 
turned the  tax  so  assessed  against  said  corporation, 
within  the  time  required,  to  the  treasurer  of  said  town^ 
who  was  duly  elected  and  qualified.  The  acts  and  duties  of 
said  treasurer  in  receiving  and  recording  said  tax  were  in  due 
form.  Demand  for  the  payment  of  said  tax  was  seasonably  made 
before  commencement  of  this  suit  The  suit  was  properly  au- 
thorized by  the  selectmen.  The  defendant  is  a  legally  organized 
corporation,  having  its  place  of  business  at  Norway,  in  the  county 
of  Oxford,  and  owning  therein  a  pumping  station,  reservoir,  and 
certain  pipes  and  hydrants,  with  rights,  as  defined  by  its  charter, 
to  take  water  from  Pennesseewassee  lake,  in  Norway.  Its  pipes 
and  hydrants  extend  into  Paris,  and  through  the  village  of  South 
Paris,  for  the  use  of  which  water  the  said  corporation  is  paid. 
Said  corporation  owns  no  property  in  said  town  of  Paris,  except 
its  aqueducts,  conduits,  pipes  and  hydrants,  as  described  in  the 
assessment  of  said  tax  ;  and  its  pipes  and  hydrants  in  Paris  are 
supplied  from  the  pumping  station  and  reservoir  in  Norway. 

Upon  the  foregoing  statement  of  facts  and  evidence  introduced, 
the  court  were  to  render  such  judgment  as  the  rights  of  the  parties 
require,  and,  if  for  plaintiff,  the  amount  due  shall  be  assessed  at 
nisi  jmuSj  as  a  petition  for  abatement,  before  the  county  commis- 
sioners, is  now  pending. 

J.  &  Wright,  for  plaintiflf.     Bearce  <k  &eamsj  for  defendant 
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Baskell,  J.  Debt  for  a  tax  laid  upon  defendant's  aqueducts, 
conduits,  pipes  and  hydrants,  as  real  estate,  within  the  town  of 
Paris.  These  appliances  are  used  to  distribute  water  among  the 
citizens'  of  Paris,  supplied  by  a  pumping  station  and  reservior  in 
Norway,  where  the  defendant  corporation  has  its  place  of  busi- 
ness. By  charter  (Acts  1885,  c.  869 ;  Acts  1887,  c.  46),  defendant 
is  authorized  to  supply  the  inhabitants  of  Paris  and  Norway  with 
water,  and  to  lay  pipes  necessary  for  the  purpose  through  the 
streets  of  both  towns.  The  charter  does  net  locate  the  corporation 
in  either  town. 

Taxes  on  real  estate  are  to  be  assessed  "  in  the  town  where  the 
estate  lies,  to  the  owner  or  person  in  passession  thereof  ''  (Rev.  St 
a  6,  §  9),  and  real  estate,  for  the  purposes  of  taxation,  includes 
"all  lands  *  *  *  and  all  buildings  erected  on  or  affixed  to 
the  same"  (Id.  §  8),  and  the  word  "lands"  includes  "all  tene- 
ments and  hereditaments  connected  therewith  and  all  rights  thereto 
and  interests  therein."     (Id.  c.  1,  §  6,  rule  10.) 

Under  these  provisions,  a  boom  across  the  Kennebec  river,  fast- 
ened to  permanent  piers  in  the  river  and  to  tlie  shores  by  chains, 
was  held  to  be  real  estate,  for  the  purposes  of  taxation.  Hall  v. 
Benton,  69  Ma  846.  So  was  that  part  within  the  state  of  a  toll 
bridge  across  a  river  that  marks  the  boundary  line.  Kittery  v. 
Portsmouth  Bridge,  78  Me.  93 ;  2  Atl.  Rep.  847.  Water  pipes 
were  assessed  in  solido  with  pei-sonal  property  in  Bockland  v. 
Water  Co.,  82  Me.  188  ;  19  Atl.  Sep.  186,  and  in  a  suit  for  the 
tax  it  was  contended  that  they  were  real  estate,  and  improperly 
included  in  an  assessment  with  chattels;  but  the  court,  without 
deciding  the  question,  held  it  immaterial,  as  the  controversy  was 
one  of  overvaluation,  merely. 

It  will  be  seen  from  these  authorities  that  the  court  gives  very 
wide  scope  to  the  definition  of  "  real  estate,"  for  the  purpose  of 
taxation,  and  it  is  best  that  it  should  be  so.  Subjects  of  public 
revenue  should  contribute  to  the  public  burdens  so  that  they  may 
lie  as  equally  as  possible  among  all  people ;  and,  in  these  dajrs, 
when  capital  accumulates  in  commercial  centers,  many  times  re- 
presenting contrivances,  local  and  permanent  in  character,  that 
contribute  an  income,  it  is  just  that  such  source  of  profit  pay  its 
tax  where  its  location  may  be. 

Aquaducts  above  or  under  ground  are  but  conditions  suited  for 
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carrying  water,  undefiled,  through  or  over  the  soil  They  are 
fixtures,  permanent  in  character,  and  part  of  the  land  that  sustains 
them.  Size,  capacity,  and  the  material  used  in  their  construction, 
do  not  change  their  nature.  They  are  a  constituent  pait  of  the 
freehold,  and,  so  long  as  they  remain  the  property  of  the  owner 
of  the  fee,  their  character  as  real  estate  will  not  be  questioned. 
It  is  only  when  they  are  constructed  and  occupied  by  persons  or 
compani^  having  no  title  in  the  soil  that  their  classification  as 
property  becomes  doubtful ;  that  is,  the  interest  of  such  persons 
or  companies  in  them  becomes  of  doubtful  classification,  rather 
than  their  generic  character,  regardless  of  ownership.  The  owner 
of  a  fee  may,  by  sale  of  some  structure  upon  it,  and  by  granting 
license  for  it  to  remein,  as  between  himself  and  the  vendee,  make 
it  a  chattel,  while  as  a  whole,  in  a  generic  sense,  it  would  be  classi- 
fied as  real  estata 

The  proper  classification,  under  the  rules  of  the  common  law, 
of  this  species  of  property,  is  not  a  new  question.  It  has  been 
many  times  considered  in  England  during  the  last  century  ;  and 
water  mains  and  underground  conduits  have  there  been  considered 
as  fixed  to,  included  in,  and  part  of,  the  soil.  They  have  been 
considered  real  estate,  and  have  uniformly  been  held  locally  tax- 
able as  such  to  the  "occupiers  of  lands,"  under  the  statute  of  43 
Eliz.,  or,  as  our  statute  puts  it,  "to  the  person  in  posses- 
sion thereof."  King  v.  Mayor,  eta,  of  Bath,  14  East,  610 ; 
King  V.  Waterworks,  1  Maule  &  S.  634 ;  King  v.  Gaslight  &  Coke 
Co.,  5  Barn.  &  C.  466. 

Under  the  statute  of  38  Geo.  lU.,  laying  taxes  upon  the 
owners  of  "lands  and  hereditaments,"  the  pipes  of  a  water  company 
in  a  street  were  held  to  be  not  taxable  as  land  to  the  owners  of 
them.  Lord  Campbell  says :  "  The  right  in  question,  where  exer- 
cised, appears  to  us  to  be  in  the  nature  of  an  easement,  and  neither 
land  nor  hereditament  The  right  is  to  convey  water  through  the 
land  of  another;  and  whether  the  water  is  to  be  conveyed  upon 
the  surface  of  the  ground,  or  in  covered  drains,  or  in  pipes, 
appears  to  us,  for  this  puspose,  to  be  immaterial.  The  mere 
power  to  lay  the  pipes  in  land  cannot  be  considered  land  or  heredi- 
taments ;  nor  do  we  think  that  the  pipes,  when  laid,  can  be  so 
considered,  within  the  meaning  of  the  land  tax  acta  *  *  * 
The  company  are  not  the  owners  of  the  land  where  the  pipes  lie, 


84  Inhabitants  of  Paris  v.  Norway  Water  Co. 

nor  are  they  the  tenants  of  the  land.  *  *  *  The  moment  the 
company  take  up  their  pipes  which  had  been  laid  under  the  streets 
of  any  particular  parish,  all  pretense  for  saying  that  they  have  or 
held  land  in  the  parish  would  be  gone ;  but,  after  the  pipes  are 
removed,  all  the  land  in  the  parish  would  remain,  and  it  would  be 
had  and  be  held  as  before.  *  *  *  But  *  land,'  like  the  word 
'  inhabitant,'  which  likewise  occurs  in  48  Eliz.  a  2,  has  various 
meanings;  and  it  may,  in  that  statute,  passed  to  throw  a  charge 
upon  the  occupier,  mean  the  ground  on  which  a  chattel  is  de- 
posited in  the  exercise  of  an  easement,  although  in  other  acts  of 
parliament  it  means  a  legal  interest  in  the  soil.  This  is  the  mean- 
ing which,  we  think,  it  bears  in  the  land  tax  acts."  Water- 
works V.  Bowley,  17  Q.  B.  358. 

The  city  of  Providence  laid  a  tax  on  the  pipes  of  the  gas  com- 
pany in  the  streets,  as  real  estate,  under  a  statute  authorizing  such 
a  tax  against  those  "  who  hold  or  occupy  the  same,"  and  it  was 
held  a  valid  tax,  like  those  laid  under  the  statute  of  Elizabeth. 
Gas  Co.  V.  Thurber,  2  R  I.  15. 

So  a  pipe  line  laid  through  the  soil  of  New  Jersey,  under  grants 
from  the  owners  of  the  fee,  is  not  only  real  estate,  when  consid- 
ered as  a  part  of  the  fee,  but  is  held,  for  the  purposes  of  taxation^ 
to  be  real  estate  of  the  company  owning  it,  under  a  statute  defin- 
ing "  real  estate  "  as  including  all  lands,  and  all  buildings  or  erec- 
tions thereon  or  affixed  thereto.  Pipe  Line  Co.  v.  Berry,  52  N. 
J.  Law,  308 ;  19  Atl.  Rep.  665. 

Gas  mains  and  pipes  are  sometimes  distinguished  from  the  class 
of  property  now  under  consideration,  as  apparatus  for  the  delivery 
of  the  manufactured  article,  and  are  considered  machines  or  chat- 
tels. Com.  v.  Gaslight  Co.,  12  Allen,  75;  Memphis  Gaslight 
Co.  V.  State,  6  Cold.  310.  Water  pipes,  etc.,  are  not  machinery. 
Dudley  v.  Aqueduct  Corp.,  100  Mass.  183. 

The  public  has  an  easement  in  land,  over  which  streets  and 
roads  are  laid,  coextensive  with  the  necessities  of  public  use.  No 
title  in  the  soil  is  acquired  thereby,  and  when  the  ways  are  dis- 
continued the  easement  is  extinguished.  Private  corporations, 
like  gas  companies,  wnter  companies  and  street  railway  companies, 
by  legislative  authority,  are  sometimes  allowed  the  use  of  the 
public  easement  to  serve  the  necessary  demands  of  society,  and 
without    any    additional    compensation    to    the    owner  of   the 
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soil.  Such  compaaies,  therefore,  by  the  public  license  ac- 
corded them,  take  no  title  in  the  land.  They  are  simpled  allowed 
Uy  use  it  for  the  public  convenience  as  a  counterbalancing  consid- 
eration for  their  expenditures,  giving  opportunities  to  gather  tolls 
from  its  use.  In  using  the  street  or  road,  they  place  their  pipes 
or  rails  in  or  upon  the  ground,  there  permanently  to  remain. 
They  occupy  land  with  appliances  that  become  valuable  for  the 
revenue  they  yield.  These  appliances  are  fixed,  permanent,  used 
in  connection  with  the  soil  that  supports  and  sustains  them. 
When  considered  as  the  property  of  their  respective  companies, 
they  are  not  land,  within  the  common  law  rule.  But,  when  con- 
sidered as  if  owned  by  the  same  person  who  has  title  to  the  soil, 
they  may  properly  enough  be  so  considered.  Suppose  the  street, 
with  these  appliances  in  it,  be  discontinued,  and  they  be  aban- 
doned, without  removal,  and  pass  to  the  owner  of  the  soil,  who 
should  then  lease  them,  in  gross  or  singly,  to  tenants  or  persons 
desiring  to  operate  them.  Would  they  not  be  real  estate,  when 
considered  with  the  property  as  a  whole  ?  Would  they  not  pass 
by  a  deed  of  the  land?  Why  then,  may  they  not  properly 
enough  be  assessed  as  real  estate,  and  to  the  person  in  possession 
of  them?  Their  value  as  chattels  would  be  nominal.  Water 
pipes  buried  in  the  ground  as  chattels  would  be  of  little  or  no 
valua  It  is  the  use  that  gives  them  value,  and  that  use  is  strictly 
of  a  fixture, — a  permanent  appliance.  As  bearing  upon  this  view, 
see  Water  Co.  v.  Lynn.  147  Mass.  31 ;  16  N.  E.  Bep.  742 ;  City 
of  Fall  River  v.  Bristol,  125  Masa  567 ;  People  v.  Cassity,  46 
N.  Y.  46. 

Id  the  last  case  cited,  in  considering  the  validity  of  a  tax  upon 
a  street  railway  as  land,  under  a  statute  very  similar  to  ours, 
Folger,  J.,  said:  "The  statute  means,  for  its  purpose,  to  make 
two  general  divisions  of  property, — one,  all  lands;  another,  all 
personal  estates, — and  then,  to  be  more  definite,  it  declares  that 
by  '  land  '  is  meant  the  earth  itself,  and  also  all  buildings  and  all 
other  articles  erected  upon  or  affixed  to  the  sama  We  do  not 
think  that,  when  buildings  or  other  articles  are  erected  upon  or 
affixed  to  the  earth,  they  are  not,  in  the  view  of  the  statue,  land, 
unless  held  and  owned  in  connection  with  the  ownership  of  a  fee 
in  the  soil  We  are  of  the  opinion  that  the  statute  means  such  an 
interest  in  real  estate  as  will  protect  the  erection  or  affixing 
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thereon,  and  the  possession,  of  buildings  and  fixtures,  which  will 
bring  those  buildings  and  fixtures  within  the  term  Mand,'  and 
hold  them  to  assessment  as  the  lands  of  whomsoever  has  that  in- 
terest in  the  real  estate,  and  owns  and  possesses  the  buildings  and 
fixtures.  The  defendants  are  right,  then,  in  considering  the  track 
of  the  relators  as  land,  and  liable  to  assessment  as  such." 

In  our  opinion,  water  mains,  pipes,  etc,  may  be  considered  real 
estate,  and  taxable,  where  thej  are  located,  to  the  person  or  com- 
pany owning  them.  The  idea  that  they  may  be  considered  ap- 
purtenances to  the  place  of  supply  and  taxable  there  is  untenable: 
There  is  no  principle  upon  which  it  can  rest  King  v.  Bath, 
supra,  and  King  v.  Oaslight  &  Coke  Co.,  5  Bam.  &  C.  466.  See 
Manufacturing  Co.  v.  Newton,  22  Pick.  22.  The  Iowa  doctrine, 
that,  waterworks  are  real  estate,  and  taxable  as  an  entirety  at  the 
place  of  supply,  is  not  supported  by  authority.  Oskaloosa  Water 
Co.  V.  Board  of  Equalization  (Iowa),  51  N.  W.  Rep.,  18. 

Defendant  defaulted.* 

Peters,  C.  J.,  and  Walton,  Libbet  and  Foster,  JJ.,  con- 
curred. 


Whether  water  and  (pae  pip««  wmI  eleetric  iflt'ee  are  to  be  eon* 
iidered  mm  real  estate  or  personal  properlj^  Hvr  purposes  of  taxa- 

tloii«^Shelbjvine  Water  Co.  v.  People  ex  rel.  etc.,  140  lU..  546;  80  N.  £. 
Rep.  678,  is  a  recent  and  well  considered  case  on  the  above  question.  Tlie 
water  pipes  and  electric  poles  and  wires  of  the  water  company  were  assessed 
as  personal  property.  The  pipes  were  laid  and  wires  strung  in  the  public 
streets,  except  for  short  distances,  where  they  connected  with  the  works  on 
the  property  of  the  company.  The  company  objected  on  the  ground  that  the 
pipes,  poles  and  wires  should  have  been  assessed  as  real  estate.  The  supreme 
court  sustained  the  assessment,  and  in  its  opinion  says  : 

"  The  first  objection  is  that  these  mains  and  wires  are  a  part  of  the  realty, 
and  were  therefore  improperly  assessed  as  personalty.  By  express  provision 
of  our  revenue  act,  gas  mains  and  pipes  laid  in  roads,  streets,  or  alleys  are  de- 
clared to  be  personal  property,  and  are  required  to  be  listed  and  asse^ised  as 
such.  Rev.  St.  c.  120,  §  16  ;  2  Starr  &  C.  p.  2084.  No  such  provision,  how- 
ever, exists  in  rearard  to  water-mains  or  electric  poles  and  wires.  There  are 
authorities  which  hold  that  the  mains  of  a  gas  company  are  appurtenant  to  iu 
lots,  and  are  taxable  as  really,  unless  it  is  otlierwise  provided  by  statute.  Cupi- 
tal  City  Gas-Light  Co.  v.  Charter  Oak  Ins.  Co.,  51  Iowa,  31  ;  50 
N.  W.  Rep.  579 ;  Gas  Co.  v.  Thurber,  2  R.  I.  15.  Under 
the  doctrine  of  such  authorities,  it  would  seem  that  water-mains 
and  electric  wires  should   be  assessed  as  part  of  the  realty,  where  there  is 

•Reported  in  27  Atl.  Rep.  148. 
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no  statutory  provision  directiDg  otherwise ;  and  in  Iowa  such  water-mains 
have  been  held  to  be  real  estate,  and  treated  as  appurtenances  to  the  water- 
works. Appeal  of  the  Des  Moines  Water  Co.,  48  Iowa,  324.  There  are  other 
aulhjrities,  however,  which  hold  that  gas-mains  in  the  streets  of  a  city  are 
personalty.  In  People  v.  Board  of  Assessors,  89  N.  Y.  81,  it  was  said:  '  These 
mains,  running  under  the  streets  of  the  city,  not  being  erected  upon  or  affixed 
to  the  relator's  land,  cannot  be  regarded  as  real  estate,  under  the  statute,  for 
the  purpose  of  taxation.  The  mains  are  not  '  real  estate,'  as  that  term  is  de- 
fined in  the  statute  regulating  the  assessment  of  taxes,  and  I  do  not  think  they 
can  be  held  as  fixtures,  under  the  common  doctrine  upon  that  subject.'  In 
Memphis  Gas- Light  Co.  v.  State,  6  Cold.  810,  the  supreme  court  of  Tennessee 
say:  '  It  is  insisted  that  the  pipes  used  for  conveying  the  gas  manufactured  to 
the  consumers,  and  laid  down,  not  upon  the  land  of  the  company,  but  through 
and  under  the  public  streets  of  the  city,  are  not  a  part  of  the  manufacturing 
establishment  Pipes  laid  thiough  the  streets  of  the  city  in  the  manner  above 
mentioned,  by  permission  of  the  corporate  authorities,  do  not  become  the 
property  of  the  city  or  a  part  of  the  realty.  They  are  personal  property,  and 
the  property  of  the  company.'  So  far  as  the  application  of  this  doctrine  is  con- 
cerned, there  is  no  difference  between  the  mains  and  the  wires.  In  this  con- 
flict of  authority  we  are  inclined  to  hold  that  these  mains  and  wires  are  per- 
sonalty, as  this  view  is  in  harmony  with  the  spirit,  if  not  the  letter,  of  our  own 
statutes,  and  with  the  tone  of  our  own  decisions.  In  Johnson  v.  Roberts,  103 
111.  655,  it  was  claimed  that  certain  machinery  in  a  building  had  been  im- 
properly assessed  as  personal  property,  because  the  engines  and  boilers  were 
permanently  attached  to  and  were  a  part  of  the  realty;  and  we  there  held  that, 
although  the  engines  and  boilers  would  be  reg'irded  as  permanent  fixtures  and 
part  of  the  realty  at  common  law,  and  ns  between  grantor  and  grantee,  yet 
that  the  legislature  has  the  power  to  declare  personal  property  to  be  realty,  and 
realty  to  be  personal  property,  for  the  purposes  of  taxation;  that  it  had  changed 
the  rule  so  far  as  the  facts  of  that  case  were  concerned;  that  the  engines  and 
boilers,  though  attached  to  the  realty,  were  to  be  treated  as  personalty  under 
the  twenty-fifth  section  of  the  revenue  act,  which  mentions  'every  steam- 
engine,  including  boilers  and  the  value  thereof.'  as  the  sixth  item  in  the 
schedule  of  personal  property.  2  Starr  &  C,  p.  2086.  The  evidence  in  the 
case  at  bar  shows  that  the  machinery  in  appellant's  building,  used  for  forcing 
water  into  the  mains  and  furnishing  electric  light  to  the  city,  '  consists  of  two 
Worthington  pumping  engines,  two  tubular  boilers,  one  New  York  safety 
high-speed  power  engine,  and  one  electric  dynamo  and  fixtures.'  The  mains 
and  wires,  being  directly  connected  with  these  engines  and  boilers,  which  are 
personal  property  for  the  purposes  of  taxation  under  the  doctrine  of  the  John- 
son Case,  can  as  well  be  held  to  be  a  part  of  the  machinery  as  of  the  realty  to 
which  the  machinery  is  attached.  If  they  are  a  part  of  the  engines  and  boilers 
with  which  they  are  connected,  they  may,  like  such  engines  and  boilors,  be 
regarded  as  personal  propert/  for  the  purpose  cf  taxation.  In  Com.  v.  Lowell 
Gas-Light  Co.,  12  Allen.  75,  it  was  held  that  the  gas  mains  and  pipes,  laid 
down  in  the  streets  for  the  purpose  of  distributing  gas  to  the  consumers,  con- 
stituted a  part  of  the  machinery  in  operation  at  the  gas-works.  So,  also,  in 
Memphis  Gas-Light  Co.  v.  State,  supra,  it  was  held  that  the  pipes  were  a  part 
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of  the  apparatus  for  the  delivery  of  gas  to  the  consumers;  that  the  delivery 
vras  as  much  within  the  purpose  of  the  creation  of  the  gas  company  as  the 
manufacture;  that  the  apparatus  for  delivery  was  merely  an  extension  and 
continuation  of  the  apparatus  for  manufacture;  and  tiiat  both  belonged  to  the 
manufacturing  establishment.  In  the  present  case  the  water  mains  and  elec- 
tric wires  are  a  part  of  the  apparatus  for  the  delivery  of  water  and  light  to  the 
inhabitants  of  tlie  city,  and,  as  such,  constitute  a  part  of  the  machinery,  in- 
cluding the  engines  and  boilers,  which  is  located  in  appellant's  building.  We 
think  that  the  mains  and  wires  were  properly  assessed  as  personal  property." 

In  Iowa  the  whole  plant  of  a  water  or  gas  company,  including  its  works, 
mains,  hydrants,  etc.,  is  regarded  as  real  estate,  and  is  assessed  in  the  town- 
ship where  the  main  works  are  located.  Oskaloosa  Water  Co.  ▼.  Board 
(Iowa).  51  N.  W.  Rep.  18;  Capital  City  Gas  Light  Co.  v.  Charter  Oak  Ins. 
Co.,  51  Iowa,  81;  50  N.  W.  liep.  579;  Case  of  Des  Moines  Water  Co.,  48 
Iowa,  324. 

In  Tide- Water  Pipe  Co.  v.  Berry,  68  N.  J.  L.  212;  21  Atl.  Rep.  490,  it  was 
held  by  the  court  of  errors  and  appeals  that:  A  foreign  corporation  owning  a 
"  pipe-line  "  for  carrying  petroleum,  which  is  laid  underground  under  a  grant 
by  the  owner  of  the  fee,  is  taxable  for  the  ''pipe-line"  as  real  estate  in  the 
township  where  ii  is  located,  under  the  definition  of  "  real  estate,"  contained 
in  the  third  section  of  the  act  of  1866,  although  the  owner  of  the  fee  has  re- 
served the  use  of  the  surface  for  cultivation,  etc.  This  affirms  the  decision  of 
the  supreme  court  in  the  same  case  referred  to  in  the  principal  case  and  re- 
ported in  52  N.  J.  Law,  808;  19  Atl.  Rep.  665.  The  statute  in  question 
enacted  that  real  estate  should  "be  construed  to  include  all  lands,  all  water 
power  thereon  or  appurtenant  thereto,  and  all  buildings  or  erections  thereon 
or  affixed  to  the  same,  trees  and  underwood  growing  thereon,  and  all  mines, 
quarries,  peat  and  marl  beds,  and  all  fisheries." 

In  Monroe  Water  Co.  v.  Frenchtown  (Mich.).  57  N.  W.  Rep.  268,  it  was 
held  that  the  pipes  of  a  water  company  extending  from  its  pumping  machinery 
to  a  lake,  and  not  sliown  to  be  laid  on  land  not. owned  or  controlled  by  it,  are  real 
property,  within  8  How.  St.  §  1170a.  which  provides  that  "  real  property  shall 
include  all  lands  and  buildings  and  fixtures  thereon  and  appurtenances  thereto." 

In  addition  to  the  cases  above  referred  to  or  cited  in  the  opinions  the  follow- 
ing may  be  consulted:  West  Chester  Gas  Co.  v.  Chester  County,  80  Penn.  St. 
282;  Stein  v.  Mobile,  24  Ala.  591;  Stein  v.  Mobile,  17  Ala.  284;  Stein  v. 
Mobile,  49  Ala.  862. 


City  and  County  of  San  Francisco  v.  Collins  bt  al, 

(Supreme  Court  of  California,  May  12,  1893.) 

1.  Eminent  domain.  Ownbk  entitled  to  necessart  costs  of  pro- 
CEBDINQ8.  Constitutional  law.  Since  Const,  art.  1,  §  14,  declares  that 
private  property  shall  not  be  taken  for  public  use  without  Just  compensation 
to  the  owner,  where  land  is  condemned  for  a  street  at  the  suit  of  a  city,  the 
owner  is  entitled  to  recover  his  necessary  costs  incurred  in  making  a  bona  fide 
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defense,  though  Code  Civil  Proc.  §  1255,  provides  that  in  such  proceediugs 
"  costs  may  be  allowed  or  not,  and,  if  allowed,  may  be  apportioned  between 
the  parties  on  the  same  or  adverse  sides,  in  the  discretion  of  the  court." 

Henry  K  Highton^  for  appellanta   John  K  Durst,  for  respondent 

Vancliep,  C.  This  was  a  special  proceeding  in  the  superior 
court  to  condemn  lands  of  the  defendants  for  the  widening  of 
Mission  street,  in  said  city,  in  which  judgment  passed  for  plaintiff. 
The  appeal  by  the  defendants  is  from  an  order  apportioning  the 
costs  between  the  partiea  Each  party  claimed  costs,  and  filed  a 
verified  memorandum  of  the  items  thereof.  The  items  of  plaintiff's 
memorandum  are  as  follows : 

Sheriff's  fees $  9  00 

Clerk's  fees 7  50 

Jury  fees 312  00 

Reporter's  fees 140  00 

Notary's  fees. 2  00 

Entering  judgment 4  00 

Constables  fees,  serving  14  subpoenas 5  00 

Sheriff  in  charge  of  jury. 3  00 

2  meals  for  sheriff  and  jury 13  00 

$495  50 

Witness  Fees. 

Dr.  Oonfell,  2  dates  of  attendance 4  00 

Mertens,  2  dates  of  attendance 4  00 

Lewis,  15  dates  of  attendanca 30  00 

Von  Rhein,  2  dates  of  attendance 4  00 

Magee,  1  date  of  attendance 2  00 

Chester,  6  dates  of  attendance 12  00 

Robinson,  4  dates  of  attendance 8  00 

J.  J.  Haley,  4  dates  of  attendance 8  00 

Quinn,  4  dates  of  attendance 8  00 

Russell,  2  dates  of  attendance. 4  00 

Codv,  15  dates  of  attendance 30  00 

Stern,  1  date  of  attendance 2  00 

Lowell,  2  dates  of  attendance. 4  00 

Baldwin,  2  dates  of  attendance. 4  00 

124  00 
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The  items  claimed  by  defendants  are  the  following : 

Sheriff's  fees $  3  00 

Clerk's  fees,  trial  fees. 4  00 

Jury  fees,  13  days,  at  $24  per  day 312  00 

Eeporter's  fees,  14  days,  at  $10  per  day 140  00 

Notary's  fees. 3  00 

Clerk's  fee,  entry  of  judgment 4  00 

Serving  subpoenas,  12 6  00 

2  meals  for  jury  on  October  3,  1891 13  00 

Witness  Fees. 

A.  T.  Penebsky 4  00 

Dr.  C.  A.  Clinton 2  00 

John  Grabolle  2  00 

J.  W.  Fish 4  00 

J.  C.  Zignago 2  00 

Wm.  Byrnes. 2  00 

P.  Isola 4  00 

Fred'k  W.  Deiling 2  00 

Thoa  Moran 2  00 

John  McCarthy. 2  00 

Michael  Fay 2  00 

Daniel  L  Newkirk 2  00 

$615  00 

Besides  objecting  generally  to  plaintiff's  cost  bill,  on  the 
ground  that  plaintiff  was  not  entitled  to  recover  any 
cost,  the  defendants  filed  special  written  objections  to 
each  item  thereof  on  various  other  grounds.  But  no  objection 
appears  to  have  been  made  by  plaintiff  to  any  item  of  defend- 
ants' bill,  on  the  ground  that  it  had  not  been  necessarily  ex- 
pended or  incurred  by  defendants  in  the  proceeding.  It  appears 
that,  on  the  morning  of  each  day  during  the  trial,  each  party,  in 
obedience  to  a  rule  of  court,  deposited  with  the  clerk  the  full 
amount  of  the  fees  of  the  reporter  and  tlie  jury  for  one  day,  viz.^ 
$34 ;  and,  at  the  close  of  the  trial,  occupying  thirteen  days,  the 
deposits  of  each  party  amounted  to  $442.  The  order  of  the 
court  appealed  from  was,  in  effect,  that  each  party  pay  one-half 
of  the  fees  of  the  jury  and  reporter  ($221),  and,  with  this  excep* 
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tion,  that  neither  party  recover  any  cost  from  the  other.  The 
effect  of  the  order  upon  the  appellants  is  to  compel  them  to  pay 
one-half  of  the  jury  and  reporter's  fees,  and  the  whole  of  all  other 
costs  incurred  solely  by  them,  which  amount  to  $267,  composed 
of  the  following  items :  One-half  of  jury  and  reporter's  fees,  $221 ; 
sherifiPs  fees,  $3 ;  clerk's  fees,  $4  ;  notary's  fees,  $8  ;  serving  sub- 
poenas on  12  witnesses,  $6 ;  fees  of  12  witnesses  for  defendants, 
$30.  All  other  costs  to  be  borne  by  the  plaintiff.  Counsel  for 
appellants  contend  that  respondent  should  have  been  required  to 
pay  not  only  its  own  costs,  but  all  proper  costs  of  the  defend- 
ants ;  because,  to  subject  the  defendants  to  payment  of  any  por- 
tion of  the  costs  is  an  infringement  of  their  constitutional  right 
to  full  and  just  compensation  for  the  taking  and  damaging  of 
their  lands.  As  a  general  proposition,  applied  to  proper  costs 
incurred  in  good  faith,  I  think  this  point  should  be  sustained. 
Section  1255  of  the  Code  of  Civil  Procedure,  however,  provides 
that,  in  proceedings  to  condemn  property  for  public  use,  "  costs 
may  be  allowed  or  not,  and,  if  allowed,  may  be  apportioned  be- 
tween the  parties  on  the  same  or  adverse  sides,  in  the  discretion 
of  the  court ;"  and  it  is  claimed  by  respondent  that  the  order  of 
the  court  below,  allowing  and  apportioning  the  costs,  was  a 
proper  exercise  of  the  discretionary  power  conferred  by  this  sec- 
tion. But  this  power  must  be  limited  by  section  14,  art  1,  of  the 
constitution,  which  provides  that  **  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation  hav- 
ing been  first  made  to  or  paid  into  court  for  the  owner."  In 
proceedings  to  condemn,  the  burden  of  proving  the  compensation 
to  which  they  are  entitled  is  cast  upon  the  defendants,  who  are 
also  entitled  to  contest  the  material  allegations  of  the  complaint 
To  require  the  defendants  in  this  case  to  pay  any  portion  of  their 
costs  necessarily  incidental  to  the  trial  of  the  issues  on  their  part, 
or  any  part  of  the  costs  of  the  plaintiff,  would  reduce  the  just 
compensation  awarded  by  the  jury,  by  a  sum  equal  to  that  paid 
by  them  for  such  cost&  As  a  result  of  the  authorities  upon  this 
point,  Mr.  Lewis,  in  his  work  on  Eminent  Domain,  section  559, 
says :  "  It  seems  to  us  that  courts  should  be  guided  by 
the  following  principles  and  considerations  in  the  matter 
By  the  constitution  the  owner  is  entitled  to  just  compen- 
sation  for  his  property   taken    for  public    use.      He   is  enti- 
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tied  to  receive  this  compensatioa  before  bis  property  is  taken 
or  bis  possession  disturbed.  If  parties  cannot  agree  upon  tbe 
amount,  it  must  be  ascertained  in  tbe  manner  provided  by  law. 
As  the  proper^  cannot  be  taken  until  tbe  compeusation  is 
{jaid,  and  as  it  cannot  be  paid  until  it  is  ascertained,  the  duty  of 
ascertaining  the  amount  is  necessarily  cast  upon  the  party 
seeking  to  condemn  the  property,  and  be  should  pay  all  the 
expenses  which  attach  to  the  process.  Any  law  whicb  casts  this 
burden  upon  the  owner  should,  in  our  opinion,  be  held  to  be 
unconstitutional  and  void.*^  In  Be  New  York,  W.  S.  &  B.  R. 
Co.,  94  N.  Y.  287,  the  question  was  whether  the  company  was 
entitled  to  recover  costs  from  the  owners  of  the  land  con- 
demned, and  upon  this  point  the  court  of  appeals,  by  Bapallo, 
J.,  said :  "  In  such  a  case  to  compel  the  landowners  to  pay  any 
part  of  the  expenses  incurred  by  the  company  for  the  pur- 
pose of  ascertaining  the  compensation  *  *  *  would  conlSict 
with  the  constitutional  right  of  the  landowners  to  just  compensa- 
tion. They  are  entitled  to  the  full  amount  of  their  damages 
when  finally  ascertained,  and  this  amount  cannot  be  diminished 
by  allowing  to  the  company  its  own  expenses  incurred  in 
ascertaining  it,  or  in  endeavoring  to  reduce  it;  ♦  ♦  *  and 
a  case  may  be  supposed  where  the  costs  and  expenses  of  the 
company  would  absorb  a  laige  part,  or  even  the  whole,  of  the 
award.  There  is  no  warrant  in  the  statute  for  awarding  such 
costs,  and,  if  there  were,  it  would  be  a  violation  of  the  con- 
stitutional right  of  the  landowner."  See,  also,  Bailroad  Ca  v. 
Bull,  20  III  218.  No  doubt  the  court  has  power  to  determine 
what  are  proper  and  what  are  improper  items  of  cost  in  pro- 
ceedings of  this  kind,  and  to  disallow  such  as  are  improper,  as 
in  other  casea  For  example,  unnecessary  expenditures,  made 
in  bad  faith,  for  the  purpose  of  increasing  the  costs  or  obstruct- 
ing the  proceeiling,  are  not  properly  taxable  as  costs,  and 
may  be  disallowed;  and  cases  may  possibly  arise  in  which  a 
portion  of  the  expense  of  the  party  seeking  to  condemn  may  be 
properly  charged  and  apportioned  to  the  landowner,  on  the 
ground  that  such  expense  was  caused  and  incurred  only  by 
reason  of  unnecessary  obstructive  proceedings  of  the  latter, 
interposed  in  bad  faith ;  but  no  question  as  to  these  matters  is 
involved  in  this  appeal.     The  verified  bill  of  costs  filed  by  tbe 
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appellant  was  prima  facie  evidence  that  the  items  thereof  had 
been  necessarily  incurred ;  and  since  no  objection  was  made  in 
the  trial  court,  nor  here,  on  the  ground  that  they  were  not 
proper  costs  necessarily  incuiTed,  the  prima  facie  evidence 
must  be  taken  as  conclusive  for  the  purpose  of  this  appeal.  I 
think  appellants  are  entitled  to  recover  their  costs,  amounting  to 
$267,  composed  of  the  items  as  above  stated  ;  that  the  order  ap- 
pealed from  should  be  reversed,  and  the  court  below  directed  to 
enter  an  order  in  accordance  with  this  opinion. 

We  concur :  Temple,  C.  ;  Belcher,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion 
the  order  appealed  from  is  reversed,  and  the  court  below  is 
directed  to  enter  an  order  in  accordance  with  this  opinion.* 

EmlBent  domain— costs  of  proeeeding^— The  recent  case  of  Dolores 
No.  2  Land  &  Canal  Co.  v.  Hartman,  17  Colo.  18S;  29  Pac.  Hep.  878  is  in  ac- 
cord with  the  principal  case.  Referring  to  the  constitutional  provision  that 
private  property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation,  the  court  says :  "  The  undeniable  intent  of  this  provision  is 
to  secure  the  land  owner,  whose  property  i%  taken  against  his  will,  a  fair 
compensation  therefor.  It  cannot  have  been  the  purpose  of  the  constitutional 
convention  to  require  payment  by  the  owner  of  costs  reasonably  incurred  in 
the  preceeding  whereby  his  premises  are  taken.  In  some  instances  such 
costs  will  amount  to  nearly  or  quite  as  much  as  the  compensation  awarded. 
But,  if  the  owner  must  disburse  for  costs,  the  money  received  for  his  land,  the 
compensation  cannot  be  regarded  as  'just/  within  the  meaning  of  the  con- 
stitutional guaranty.  However  it  might  be  as  to  attorneys'  fees  and  other  like 
expenses,  we  do  not  hesitate  to  say  that  the  spirit  of  the  constitution  clearly 
covers  the  class  of  expenses  usually  taxed  as  costs.  Hence,  thougfi  it  be  con- 
ceded that  the  statute  relating  to  costs  in  ordinary  civil  actions  cannot  apply, 
courts  should  nevertheless  award  them  to  respondents  in  condemnation  pro- 
ceedings. We  do  not  assert  that  if  respondent  appeals  from  an  award,  the 
legislature  or  court  may  not  make  a  reasonable  regulation  or  order  requiring 
him,  under  proper  circumstances,  to  bear  the  whole  or  a  part  of  the  costs  of 
the  appeal.  ♦  »  »  Nor  does  the  foregoing  view  burden  petitioner  with  the 
payment  of  costs  contumaciously  or  unreasonably  incurred  by  a  respondent 
during  the  progress  of  the  proceedings." 

The  subject  of  costs  in  condemnation  proceedings  is  treated  in  Lewis  Em. 
Dom.,  §§  559-568.  For  the  construction  of  particular  statutes,  see  Lake  Erie 
&  W.  R.  Co.  V.  Kokomo,  180  Ind.  224;  29  N.  E.  Rep.  780;  Hester  v.  Com- 
missioners, 84 Mich.  450;  47  N.  W.Rep.  1097:  Taylor  v.  Chicago,  etc.,  R.  Co. 
88  Wis.  645;  68  N.  W.  Rep.  855. 

•Reported  in  38  Pac.  Rep.  56. 
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A  statutory  provision  that  "the  costs  of  proceedings  up  to  and  including  the 
filing  of  the  report  of  the  commissioners  shall  be  paid  by  the  city,"  does  not 
authorize  the  allowance  as  costs  against  the  city  of  attorney's  fees,  charges  of 
expert  witnesses,  and  other  similar  expenses  incurred  by  the  land  owner  in  de- 
veloping the  character  and  extent  of  dep  jsits  of  clay  claimed  by  him  to  exist 
on  lands  sought  to  be  appropriated  for  city  purposes.  City  of  St.  Louis  v. 
Meintz.  107  Mo.  611;  18  S.  W.  Rep.  30.  As  to  the  allowance  of  attorneys'  fees 
as  "cost  and  expense"  of  proceedings  see  Taylor  v.  Chicago,  etc,,  R.  Co.,  88 
Wis.  645;  53  N.  W.  Rep.  855. 
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(Supreme  Court  of  Florida,  May  18,  1893.) 

1.  Railroad  companibs.  Mandamus  to  establish  station.  Propbb 
RELATOR.  When  mandamus  is  resorted  to  for  the  purpose  of  enforcing  a  pri> 
vate  right,  the  person  interested  In  having  the  right  enforced  must  be  the 
relator.  In  such  case  the  relator  is  considered  the  real  party,  and  his  right  to 
the  relief  must  clearly  appear;  but  where  the  object  is  the  enforcement  of  a 
public  right  the  people  are  regarded  as  the  real  party,  and  the  relator  need  not 
show  that  he  has  any  legal  interest  in  the  result.  It  is  enough  that  he  is  in- 
terested as  a  citizen  in  having  the  laws  executed  and  the  duty  in  question 
enforced. 

2.  Mandamus  to  enforce  contracts.  Mandamus  never  lies  to  enforce  the 
performance  of  private  contracts. 

8.  Validity  op  contract  with  railroad  company  to  locate  depot. 
Contracta  undertaking  to  obligate  a  railroad  company  to  establish  its  depot 
exclusively  at  a  particular  point  are  void  as  against  public  policy.  Such  com- 
panies should  be  left  free  to  establish  and  re-establish  their  depots  wherever  the 
public  welfare  or  wants  of  the  public  may  require. 

4.  Mandamus  to  locate  depot.  Designation  of  particular  spot. 
The  courts  are  not  authorized  by  mandamus  to  so  far  control  a  railroad  com- 
pany's discretion  in  the  matter  of  the  location  of  its  depot  buildings  as  to  indi- 
cate in  any  case  the  exact  spot  of  such  location. 

5.  Practice  in  mandamus.  Form  of  alternative  writ.  The  man- 
datory part  of  an  alternative  writ  of  m^tidamus  must  conform  to  the  case  made 
by  the  recitals  in  such  writ,  and  must  not  require  more  to  be  done  than  is  jus- 
tified by  such  recitals. 

6.  The  duty  commanded  must  be  clearly  defined  in  writ.  The  range 
of  action  required  of  the  respondent  by  an  alternative  writ  of  mandamus 
should  be  clearly,  particularly,  and  explicitly  set  forth  in  the  mandatory  part 
of  such  writ.  The  duty  commanded  should  not  be  left  to  indiscriminate  out 
aide  ascertainment  dehors  the  writ. 

Wall  &  Knight  and  John  A,  Henderson^  for  plaintiflE  in  error. 
Alex,  St,  Clair-AbramSy  for  defendants  in  error. 
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Taylor,  J.  On  the  11th  of  March,  1891,  an  alternative  writ 
of  mandamus  was  granted  and  issued  by  the  judge  of  the  circuit 
coui*t  in  and  for  Lake  county,  in  the  seventh  judicial  circuit,  upon 
the  petition  of  the  state  on  the  relation  of  the  mayor,  inhabitants, 
and  town  of  Tavares,  against  the  corporate  plaintiff  in  error,  the 
Florida  Central  &  Peninsular  Bailroad  Company.  Upon  the  de- 
nial of  a  motion  to  quash  the  alternative  writ,  and  the  sustaining 
of  a  demurrer  to  the  respondent's  answer,  a  peremptory  writ  was 
awarded,  and  from  this  judgment  the  respondent  takes  error. 

The  alternative  writ,  which  contains  all  the  recitals  in  the  peti- 
tion making  application  tlierefor,  is  as  follows : 

"  Whereas,  the  state  of  Florida,  on  the  relation  of  the  mayor, 
inhabitants,  and  town  of  Tavares,  has  filed  its  petition  for  manda- 
mus^ and  it  appearing  from  tlie  allegations  of  the  petition  that  the 
Florida  Central  &  Peninsular  Railway  Company,  successors  to  the 
Florida  Railway  &  Navigation  Company,  is  a  corporation  duly 
chartered  under  the  laws  of  the  state  of  Florida,  and  doing  busi- 
ness in  said  state,  and  within  the  limits  of  the  town  of  Tavares, 
and  that  said  town  of  Tavares  has  been  a  regularly  established 
station  of  and  for  said  railway  for  more  than  six  years  past, 
and  that,  when  the  said  railroad  was  first  constructed,  Aleic 
St  Clair-  ^brams,  in  his  own  person,  gave  the  said  railway 
the  right  of  way  in  the  said  town,  and  also  a  block  of  land 
known  as  *  Shore  Park,'  the  consideration  for  which  was 
that  said  railway  company  should  cause  to  be  constructed 
on  said  block  of  land  a  passenger  depot,  and  that  all  passenger 
trains  of  said  railway  company  should  stop  at  such  passenger  de- 
pot; and  that  the  inhabitants  and  town  of  Travares  assented  to 
the  use  and  occupancy  of  the  streets  and  avenues  of  said  town  by 
6aid  railroad  upon  the  understanding  and  condition  that  the  pas- 
senger depot  would  be  constructed  on  the  block  known  as  'Shore 
Park,'  said  block  being  the  best  situated  and  most  convenient  to 
the  people  of  Tavares,  and  that  by  reason  of  establishing  a  station 
in  said  town  of  Tavares,  and  by  reason  of  its  receipt  of  the  land 
herein  described,  it  became,  and  was,  and  still  is,  the  duty  of  said 
railway  company  to  construct  a  passenger  depot  on  said  block  in 
said  town  of  Travares  for  the  proper  use  and  accommodation  of 
the  public ;  that  the  said  Florida  Central  and  Peninsular  Railway 
Company  has  failed  to  construct  any  passenger  depot  whatever  in 
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said  town,  but  stops  its  trains  in  the  public  streets  in  said  town, 
exposing  its  passengers  and  the  public  to  great  inconvenience  and 
hardship ;  that  in  winter,  while  the  public  await  the  trains  of  said 
company,  the  only  accommodation  they  have  are  bonfires  lit  in 
the  public  streets,  around  which  the  public  have  to  cluster  to  ob- 
tain warmth  ;  that,  no  provision  whatever  being  made  for  the 
public,  passengers  in  said  town  are  compelled  to  go  to  the  water- 
closets  on  the  cars  while  they  are  standing  in  said  streets,  to  an- 
swer the  calls  of  nature,  and  human  ^^ces  and  urine  are  deposited 
on  the  public  streets  or  public  highway  in  said  town,  to  the  great 
scandal  and  injury  of  said  town  and  the  inhabitants  thereof ;  that 
in  rainy  weather  the  public  are  compelled  to  remain  uncov- 
ered in  the  rain,  or  to  seek  shelter  in  adjacent  stores  and  build- 
ings, because  of  the  failure  of  the  said  railway  company  to  per- 
form its  duty  of  constructing  suitable  railroad  accommodations ; 
that  the  Florida  Central  and  Peninsular  Railway  Company,  the 
successor  of  the  Florida  Railway  &  Navigation  Company  in  the 
ownership,  control,  and  operation  of  said  railroad,  still  permits 
the  scandalous  and  outrageous  condition  of  affairs  to  exist  in  said 
town  ;  that,  although  repeatedly  requ.ested  to  construct  suitable 
depot  accommodations  in  said  town,  it  has  failed  and  refused  to 
construct  any  whatever,  and,  by  reason  of  its  failure  so  to  do, 
great  injury,  damage,  and  inconvenience  has  resulted,  to  the  in- 
jury of  the  inhabitants  of  said  town,  and  to  the  town  itself ; 
that  the  Florida  Central  &  Peninsular  Railway  Company  has  taken 
possession  of,  and  uses,  controls  and  claims  the  ownership  of, 
the  lands  deeded  to  the  Florida  Railway  &  Navigation  Company, 
including  the  block  of  land  known  as  'Shore  Park,'  deeded 
for  a  passenger  depot,  said  block  being  bounded  on  the  east  by 
St  Clair- Abranis  avenue,  and  on  the  north  by  Tavares  boule- 
vard, but  that  the  said  railroad  company  utterly  refuses  to  con- 
struct any  depot  on  said  block,  or  to  construct  any  depot  what- 
soever in  said  town;  that  heretofore  the  said  railroad  company 
has  stopped  its  passenger  trains  at  the  foot  of  Joanna  avenue,  in 
said  town,  where  no  depot  accommodations  whatsoever  exist, 
and  that  the  trains  still  stop  at  the  foot  of  said  avenue,  but  that 
on  the  3d  of  January,  1891,  the  agents  and  employes  of  said  rail- 
road company  were  engaged  in  measuring  the  distance  from 
defendant's  railroad  track  near  a  large  marsh  to  the  post  office, 
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and  that  the  petitioner  is  informed  and  believes  that  it  is  the  pur- 
pose and  intention  of  said  railroad  company  to  hereafter  stop  its 
trains  near  the  edge  of  said  marsh ;  that  nearly  the  entire  built-up 
portion  of  said  town  is  east  and  north  of  said  marsh ;  that  the 
purpose  of  the  defendant  is  to  further  annoy  and  injure  the  in- 
habitants of  the  town  of  Tavares ;  that  if  the  passenger  trains  of 
defendant  are  stopped  there,  it  will  not  only  inconyenience,  but 
will  inflict  great  injury  upon,  said  inhabitants  and  upon  said  town  • 
that  said  marsh  is  unhealthy,  and  abounding  in  malaria ;  that  it 
presents  an  unsightly  appearance,  is  forbidding  in  aspect,  and  is 
calculated  to  impress  a  stranger  most  unfavorably  of  said  town 
and  said  inhabitants ;  that  it  will  force  said  inhabitants  and  the 
public  to  additional  inconvenience  and  expense  in  going  to  and 
from  the  cars  of  defendant;  that  the  locality  is  utterly  unfitted 
for  a  passenger  depot,  of  which  fact  the  defendant  is  aware ;  that  - 
the  block  of  land  known  as  *  Shore  Park '  is  the  best  situated  and 
most  convenient  for  a  passenger  depot  in  said  town,  being  only 
about  260  feet  from  the  post  office,  and  less  than  800  feet  from  the 
principal  hotel,  and  from  ten  of  the  fourteen  stores  in  said  town, 
and  the  most  accessible  to  nearly  all  of  the  residences  in  said  town ; 
that  it  is  the  duty  of  the  defendant  as  a  public  carrier  to  construct 
all  needed  depot  accommodations  at  every  one  of  its  stations ;  that 
the  town  of  Tavares  is  an  important  station  on  defendant's  road; 
that  said  town  is  the  county  seat  of  said  Lake  county;  that  it  is 
the  junction  of  five  railroads;  that  the  defendant  has  a  large  busi- 
ness in  said  town,  both  of  freight  and  passengei'S,  and  that  great 
wrong  and  injury  has  been  done  to  said  the  town  and  inhabitants 
thereof  by  the  failure  and  refusal  of  the  defendant  to  construct 
necessary  depots;  that  by  reason  thereof  the  inhabitants  of  said 
town  and  the  traveling  public  have  been  exposed  to  sickness  and 
to  suffering,  and  the  public  health  has  been  endangered :  It  is 
therefore  ordered  that  the  respondents,  the  Florida  Central  and 
Peninsular  Railway  Company,  proceed  immediately  to  construct, 
or  to  have  constructed,  in  the  town  of  Tavares,  on  the  block  of 
land  therein  formerly  known  as  *  Shore  Park/  and  bounded  on  the 
east  by  St.  Clair- Abrams  avenue  and  on  the  north  by  Tavares 
boulevard,  a  suitable  depot  for  the  accommodation  of  passengers, 
said  depot  to  be  constructed  in  conformity  with  the  ordinances  of 
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said  town,  and  to  be  completed  by  the  first  Monday  in  June,  1891, 
and  to  stop  all  their  passenger  trains  at  said  passenger  depot  for 
the  reception  and  delivery  of  passengers;  or  to  show  cause,  if  any 
they  have,  by  the  first  Monday  in  June,  A.  D.  1891,  why  they 
have  not  obeyed  this  writ  Done  at  chambers,  at  De  Land,  Yolusia 
county,  Florida,  this  11th  day  of  March,  A.  D.  1891.  John  D. 
Brorae,  Judge." 

The  respondent's  motion  to  quash  this  writ  was  upon  the  follow- 
ing grounds : 

"(1)  There  are  no  sufficient  parties  to  said  relation. 

*'  (2)  There  is  a  misjoinder  of  parties  to  the  relation. 

'*  (3)  The  inhabitants  of  the  town  of  Tavares  have  each  their 
individual,  full,  and  complete  legal  remedy  for  any  and  every 
g^evance  against  the  respondenta 

"(4)  No  obligation  of  contract  between  Alex.  St  Clair- Abrams 
and  the  Florida  Railway  &  Navigation  Company,  as  chaiged,  fur- 
nished  a  l^al  basis  for  redress  for  any  breach  thereof,  to  the  rela- 
tors, or  either  of  them,  by  mandamus. 

^^  (5)  There  is  no  all^ation  in  the  relation  of  the  existence  of 
any  ordinance  of  the  town  of  Tavares  in  reference  to  the  mode  and 
manner  of  constructing  a  depot  to  support  the  requirement  in  the 
alternative  writ  that  said  depot  be  constructed  in  conformity  with 
the  ordinances  of  the  said  town. 

"  (6)  There  is  no  law  of  the  state  of  Florida  requiring  the  re- 
spondent to  erect  depots  for  the  accommodation  of  passengers  at 
the  said  station,  nor  for  designating  a  place  at  said  station  where 
the  same  should  be  placed.'' 

The  refusal  of  the  court  to  grant  this  motion  is  assigned  as  er- 
ror. We  shall  confine  our  remarks  to  the  points  raised  by  this 
motion  to  quash,  as  a  discussion  of  them  will  completely  dispose 
of  all  questions  involved  in  the  case. 

In  support  of  the  first  ground  of  the  motion  to  quash  it  is  urged 
for  the  plaintiff  in  error  that,  the  proceeding  having  been  insti- 
tuted for  the  enforcement  of  a  public  right,  no  citizen  or  numV)er 
of  citizens,  in  their  individual  or  collective  capacity  as  such, 
would  be  entitled  to  the  writ,  but  that  the  application  for  it  should 
have  been  made  by  the  attorney  general.  While  there  are  many 
cases  in  several  of  the  states  that  sustain  this  contention,  yet  the 
decided  weight  and  preponderance  of  the  authorities  establish  the 
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following  to  be  the  correct  rule  as  to  who  are  proper  relators  in 
mandamus  proceedings :  "  When  the  renaedy  is  resorted  to  for 
the  purpose  of  enforcing  a  private  right,  the  person  interested  in 
having  the  right  enforced  must  be  the  relator.  The  relator  (in 
such  case)  is  considered  the  real  party,  and  his  right  to  the  relief 
must  clearly  appear ;  but  where  the  object  is  the  enforcement  of 
a  public  right  the  people  are  regarded  as  the  real  party,  and  the  re* 
lator  need  not  show  that  he  has  any  legal  interest  in  the  result. 
It  is  enough  that  he  is  interested  as  a  citizen  in  having  the  laws 
executed,  and  the  duty  in  question  enforced.''  14  Amer.  &  Eng. 
Enc.  Law,  218,  and  authorities  there  cited.  The  above  has  been 
adopted  by  this  court  as  being  the  correct  rule  in  McConihe  v. 
State,  17  Fla.  238,  and  in  State  v.  Crawford,  28  Fla.  441,  10 
South  Kep.  118. 

The  second  ground  on  the  motion  to  quash  is  that  there  is  a 
misjoinder  of  parties  as  relators.  The  writ  was  issued  in  the 
name  of  the  state  of  Florida  ex  relatione  "  The  Mayor,  Inhabitants 
and  Town  of  Tavares.''  The  contention  of  the  respondent  is  that 
the  mayor  in  his  official  character  and  the  inhabitants  in  their  in- 
dividual capacity,  have  no  such  similitude  of  duty  or  interests  as 
makes  it  proper  to  have  them  joined  as  i*elators.  Under  our  laws 
for  the  incorporation  of  cities  and  towns  such  towns  are  required, 
as  part  of  the  process  of  incorporation,  to  adopt  a  corporate  name, 
and  by  such  corporate  name  they  can  sue  and  be  sued.  Sections 
4,  8,  pp.  246,  247,  McClel.  Dig. ;  sections  661,  665,  Eev.  St 
There  was  no  necessity  to  have  used  the  words  "  mayor  and  in- 
habitants "  in  this  proceeding.  The  accurate  practice  would  have 
been  simply  to  use  the  corporate  name  of  the  town  as  being  the 
relator  (1  Dill.  Mun.  Corp.  [8d  Ed.],  section  237,  note  1),  as  it 
was  evidently  the  intention  of  the  pleader  to  make  the  municipal 
corporation,  "Town  of  Tavares,"  the  relator  in  the  case.  But, 
the  object  of  the  proceeding  being  to  enforce  the  performance  of 
a  public  duty,  under  the  rule  as  above  announced  the  state  is  to 
be  considered  here  as  the  real  party  ;  and  as  the  town  of  Tavares 
by  its  corporate  name  is  included  as  a  relator,  we  can  see  no  harm 
that  could  result  from  treating  the  words  "  mayor  and  inhabi- 
tants "  as  immaterial  surplusage,  particularly  as  the  mayor  is  not 
individually  named,  and  no  individual  inhabitant  is  named.  The 
suit,  according  to  the  rule,  could  have  been  instituted  on  the  rela- 
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tion  of  any  citizeu  of  the  town  of  Tavares,  or  several  of  its  citi- 
zens  could  have  united  as  relatorsL  The  town  of  Tavares,  being 
a  cor]K>ration  of  the  state,  having  the  general  power  as  such  to 
sue  and  be  sued,  cou^d  also,  in  such  a  case,  be  the  relator  in  its 
corporate  capacity.  The  object  of  the  proceeding  being  to  enforce 
a  public  duty,  so  long  as  it  is  instituted  and  conducted  in  the 
name  of  the  state,  who,  in  such  cases,  is  the  real  party,  it  is  not  a 
matter  of  so  much  moment  as  to  who  is  the  relator,  as  that  the 
proceedings  will  be  quashed  because  of  any  mere  technical  mis- 
joinder of  the  parties  as  relators. 

The  third  ground  of  the  motion  to  quash  contends  that  there  is 
ample  remedy  at  law  for  the  relief  sought  here  by  mandamus. 
The  sixth  ground  of  the  motion  to  quash  is  that  there  is  no  law  of 
the  state  of  Florida  requiring  the  respondent  to  erect  depots  for 
the  accommadation  of  psissengers  at  the  said  station,  nor  for  desig- 
nating the  place  at  such  station  where  the  same  shall  be  located. 
These  two  grounds  of  the  motion  present  the  question  as  to 
whether  the  power  exists  in  the  courts,  in  the  absence  of  legisla- 
tion expressly  and  specifically  prescribing  it  as  a  legal  duty  to  be 
performed  by  such  companies,  to  compel  railroad  companies  by 
mandamus  to  establish  stations  along  their  lines,  and  to  erect  and 
maintain  thereat  depot  buildings  for  freight  and  passengersw  From 
the  specific  relief  sought  by  the  writ  in  this  case  it  becomes  un- 
necessary for  us  to  pass  upon  this  question,  since  to  pass  upon  it 
with  the  pleadings  herein  constructed  as  they  are  would  be  ad- 
judicating an  abstract  proposition  not  properly'  presented.  With- 
out, therefore,  even  intimating  any  conclusion  of  our  own  upon 
the  question,  we  deem  it  proper  to  say  that  there  is  weighty  and 
serious  conflict  in  the  authorities  as  to  whether  the  courts  can  in 
any  case  compel  a  railroad  company  to  establish  a  station,  or  to 
erect  and  maintain  thereat  depot  buildings,  unless  there  is  legisla- 
tion in  express  terms  making  it  a  legal  duty  that  they  must  i:)er. 
form,  in  contradistinction  to  a  discretionary  power  that  the}'  are 
authorized  to  carry  out  or  not,  as  they  see  fit  Some  of  the 
authorities  hold  that,  independently  of  any  legislation,  it  is  a  com- 
mon-law duty  that  such  companies  owe  to  the  public,  and  that  it 
will  be  enforced  bv  mandamus.  Northern  Pac.  R  Co.  v.  Terri- 
tory,  8  Wash.  T.  303;  13  Pac.  Eep.  604;  State  v.  Republican 
Val.  R  Co.,  17  Neb.  647 ;   24  N.  W.  Bep,  829 ;   McDonald  v. 
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Railroad  Co.,  26  Iowa,  124;  People  vl.Gbicago  &  A.  R  Co., 
130  IIL  175 ;  22  N.  E.  Rep.  857.  Otber'iuthorities,  upon  the 
ground  that  the  broad  discretion  vested  in  chese  .companies  in 
such  matters  by  their  chartei-s  is  beyond  the  reacK  of  judicial  in- 
terference  or  control,  hold  that  the  courts  cannot  iutcvf^re  unless 
the  duty  is  made  a  clear  one  by  express  legislative  eoactment 
People  V.  New  York,  L.  E.  &  W.  R  Co.,  104  N.  Y.  V.8; 
9  N.  K  Rep.  856;  Northern  Pac.  R  Co.  v.  Territory,-  142 
U.  S.  492;  12  Sup.  Ct  Rep.  283,  overruling  3  Wash.  T! 
^03  ;  13  Pac.  Rep.  604,  supra.  The  case  made,  however,  by  the 
alternative  writ  before  us  does  not  seek  merely  to  compel  the 
erection  of  a  depot  building  on  the  line  of  the  respondent's  road, 
at  some  point  at  or  near  the  town  of  Tavares  that  will  be  reason- 
ably subservient  to  the  wants  and  convenience  of  the  inhabitants 
and  business  of  that  community,  leaving  the  exact  spot  of  its 
location  there  to  the  discretion  necessarily  vested  in  the  company 
in  such  matters,  but  the  sole  demand  of  the  writ  is  that  the  re- 
spondent company  shall  be  compelled  to  erect  a  depot  building 
on  the  particular  lot  in  said  town  known  as  "Shore  Park." 

There  is  no  better  settled  elementary  principle  in  the  law  of 
mandamus  than  that  the  writ  will  never  lie  to  enforce  the  per- 
formance of  private  contracts.  Merrill  Mand.  §  16,  and  numerous 
authorities  there  cited ;  High  Extr.  Rem.  §  26,  and  authorities 
cited ;  State  v.  Patterson,  N.  &  N.  Y.  R  Co.,  43  N.  J.  Law,  605; 
Parrott  v.  City  of  Bridgport,  44  Conn.  180.  Besides  this  prin- 
ciple, in  so  far  as  the  alternative  writ  would  seem  to  predicate  its 
contention  for  the  location  of  the  depot  upon  the  exact  spot 
known  as  "  Shore  Park "  upon  the  private  contract  between 
Alex.  St  Clair-Abrams  and  the  town  of  Tavares  on  the  one 
band  and  the  railroad  company  on  the  other,  it  seems  to  be  uni- 
versally well  settled  that  contracts  undertaking  to  obligate  a 
railroad  company  to  establish  its  depots  exclusively  at  a  parti- 
cular point  are  void  as  against  public  policy.  In  Marsh  v. 
Railway  Co.,  64  111.  414,  where  the  effort  was  made  by  bill  in 
equity  to  enforce  the  specific  performance  of  such  a  contract, 
the  court  says :  "  The  location  of  railroad  depots  has  much  to 
do  with  the  accommodation  of  the  wants  of  the  public;  and, 
when  once  established,  a  change  of  affairs  may  require  a  change 
of   location,  in  order  to  suit  public  convenienca     We  cannot 
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admit  that  an  indirkf  nai  is  entitled  to  call  for  the  interference  of 
a  court  of  eqojty.  to  compel  a  railroad  company  to  locate  nn- 
changeablj  it3  depot  at  a  particular  spot  to  subserve  the  private 
advantages-.of  tsuch  individual  Railroad  companies,  in  order  to 
fulfill  OD^^'oI  the  ends  of  their  creation — the  promotion  of  the 
public 'welfare — should  be  left  free  to  establish  and  re-establish 
tkeir*  depots  wheresoever  the  accommodation  of  the  wants  of  the 
,  j)ublic  may  require.  To  grant  the  relief  asked  for  bj  the  com- 
plainant we  would  r^ard  as  against  public  policy." 

In  People  v.  Chicago  A  A.  R  Co.,  130  IIL  175;  22  N.  E  Rep 
857,  the  court  says:  "  It  is  in  recognition  of  the  paramount  duty 
of  railway  companies  to  establish  and  maintain  their  depots  at 
such  points  and  in  such  manner  as  to  subserve  the  public  necessi- 
ties and  convenience,  that  it  has  been  held  by  all  the  courts,  with 
very  few  exceptions,  that  contracts  materially  limiting  their  power 
to  locate  and  relocate  their  depots  are  against  public  policy,  and 
therefoi-e  void."  The  same  doctrine  was  announced  by  Chief  Jus- 
tice Shaw  in  Fuller  v.  Dame,  18  Pick.  472 ;  and  also  in  Railroad 
Co  V.  Ryan,  11  Kan.  602;  Railroad  Ca  v.  Seeley,  45  Mo.  212; 
Currie  v.  Natchez,  J.  &  C.  R  Co.,  61  Misa  725.  In  Mobile  &  0. 
R  Co  V.  People,  132  III,  559;  24  N.  K  Rep.  643,  the  court  says: 
'*  The  location  of  stations  for  the  receipt  and  discharge  of  passen- 
gers and  freight  at  points  most  desirable  for  the  convenience  of 
travel  and  business  being  indispensable  to  the  efficient  operation 
of  a  railroad  and  the  enjoyment  of  it  by  the  public,  the  railway 
company  cannot  be  compelled,  on  the  one  hand,  to  locate  stations 
at  points  where  the  cost  of  maintaining  them  will  exceed  the 
profits  resulting  therefrom  to  the  company,  nor  allowed,  on  the 
other  hand,  to  locate  them  so  far  apart  as  to  practically  deny  to 
the  communities  on  the  line  of  the  road  reasonable  access  to  its 
use.  A  railway  company  cannot  be  compelled  to  maintain  or 
continue  a  station  at  a  point,  when  the  welfare  of  the  company  and 
the  community  in  general  requires  that  it  should  be  changed  to 
some  other  point  A  railway  company  cannot  bind  itself,  by  C(»n- 
tract  with  individuals,  to  locate  and  maintain  stations  at  particu- 
lar points,  or  to  not  locate  and  maintain  them  at  other  points. 
The  company  must  be  left  free  to  establish  and  re-e.st'iblish  its 
depots  wherever  the  public  welfare  or  wants  of  the  public  mny 
require."     The  same  doctrine  is  held  in  Holliday  v.  Patterson,  5 
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Or.  177,  in  which  case  the  court  says:  "A  railroad  company  is 
a  quasi  public  corporation,  and  the  public  have  an  interest  in  the 
location  of  their  lines  of  road  and  depots.  An  agreement  which 
tends  to  lead  persons  chai^d  with  the  performance  of  trusts  or 
duties  for  the  benefit  of  others  to  violate  or  betray  them  will  not 
be  enforced."  Railway  Co.  v.  Marshall,  136  U.  S.  893;  10  Sup. 
Ct  Rep.  846. 

Counsel  for  the  relator  contends,  however,  in  his  briefs  filed 
here,  that  the  right  to  compel  the  location  of  the  depot  on  Shore 
Park  is  not  predicated  upon  the  contract  between  Mr.  St.  Clair- 
Abrams  and  the  town  of  Tavares  on  the  one  hand  and  the  rail- 
road company  on  the  other,  but  that  the  allegations  as  to  this  con- 
tract contained  in  the  writ  are  merely  by  way  of  recital  to  show 
that  the  company  owned  sufficient  and  suitable  land  for  depot 
purposes,  donated  for  such  purpose,  and  that  such  land  in  most 
convenient  for  public  use,  and  to  forestall  any  claim  by  the  com- 
pany that  they  were  without  land  in  a  convenient  part  of  the 
town  for  depot  purposea  Conceding,  for  the  purposes  of  this 
case,  that  the  alternative  writ  as  framed  will  permit  this  conten- 
tion, still  the  law  will  not,  in  our  judgment,  authorize  the  court  to 
dictate  the  exact  spot  of  the  location  of  the  depot  building  or  to 
confine  its  location  to  any  particular  lot  or  block  of  ground.  All 
of  the  authorities  supra  bearing  upon  this  question  agree  that  a 
very  broad  discretion  is  vested  in  these  companies  by  their  char- 
ters in  the  matter  of  the  location  of  their  roads,  stations,  depots, 
eta 

We  have  been  unable,  after  the  most  laborious  search,  to  find 
a  single  case  where  any  court  has  ever  undertaken  to  so  far  en- 
croach upon  this  discretion  as  to  dictate  the  exact  spot  of  the 
location  of  one  of  its  depot  buildings;  and,  though  the  power 
may  lie  in  the  courts,  upon  a  proper  case  made,  and  without 
legislation  expressly  enjoining  it  as  a  specific  legal  duty,  to  com- 
pel railroad  companies  to  erect  depot  buildings  at  their  sta- 
tions, so  that  the  convenience  of  the  public  there  will  be  reason- 
ably and  measurably  subserved,  still  we  are  perfectly  satisfied 
from  the  authorities  cited  that  the  courts  are  not  authorized  to  so 
far  control  the  company^s  discretion  in  the  matter  as  to  dictate  in 
any  case  the  exact  spot  of  the  location  of  one  of  its  depot  build- 
ings ;  but  such  exact  location  must,  of  necessity,  in  every  case,  be 
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left  to  the  company  s  discretion  to  determine,  limited  only  by  the 
condition  that  it  must  be  so  located  as  to  be  reasonably  subservi- 
ent to  the  convenience  of  tlie  community  to  be  accommodated 
thereby.  In  reaching  this  conclusion  we  have  not  failed  to  con- 
sider that  the  language  of  our  statute  empowering  railroads  to 
build  and  maintain  depots  is  permissive  only,  and  not  mandatory; 
but,  even  if  it  were  mandatory  as  to  the  duty  to  erect  depots,  our 
conclusion  would  remain  the  same,  that  the  effort  of  this  writ  to 
dictate  its  exact  location  could  not  be  sustained. 

In  tlie  mandatory  part  of  the  alternative  writ,  to  which  the  per- 
emptory writ  also  conforms,  the  respondent  is  required,  not  only 
to  construct  a  depot  upon  the  particular  lot  known  as  "Shore 
Park,"  but  to  construct  it  "  in  conformity  with  the  ordinances  of 
said  town."  Neither  in  the  relator*s  petition  for  the  writ  nor  in 
the  recitals  of  the  alternative  writ  is  there  any  mention  whatever 
of  tlie  existence  of  any  ordinance  of  said  town  prescribing  any  reg- 
ulations as  to  buildings  of  any  kind  in  said  town.  This  defect  in 
the  alternative  writ  constituted  the  fifth  ground  of  the  respond- 
ent's motion  to  quash.  It  is  well  settled  that  great  care,  particu- 
larity, and  certainty  is  required  in  the  preparation  of 
the  mandatory  part  of  the  alternative  writ,  and  that 
it  must  conform  to  the  case  made  by  the  recitals  in 
the  writ,  and  must  not  require  more  to  be  done  than  is  justi- 
fied by  the  recitals.  Merrill,  Mand.  §  260;  Hartshorn  v.  Assessors, 
60  Me.  276;  King  v.  Cburch  Trustees  of  St  Pancras,  1  Nev.  &  P. 
507;  Fisher  v.  Mayor,  etc.,  17  W.  Vu.  628;  State  v.  State  Board 
of  Health,  103  Mo.  22,  15  S.  W.  Rep.  322;  People  v..  Brooks,  57 
Jll.  142;  Tapp.  Mand.  371.  Another  rule  applicable  to  mandamus 
that  seems  to  be  equally  -well  settled  is  "  that  the  range  of  action 
required  of  the  respondent  cannot  be  left  to  indiscriminate  outside 
ascertainment,  nor  can  he  be  required  to  look  dehors  the  writ  to 
ascertain  his  duty."  Merrill,  Mand.  §  260;  Cross  v.  Railway  Co., 
34  W.  Va.  742,  12  S.  E.  Rep.  765;  Hartshorn  v.  Assessors,  supra; 
State  V.  Mobile  k  M.  Ry.  Co..  59  Ala.  321.  The  requirement  of 
the  respondent  to  construct  its  depots  in  conformity  with  the  ordi- 
nances of  the  town  of  Tavares  not  only  overstepped  the  case  as 
made  by  the  recitals  in  the  petition  and  writ,  but  left  the  respond- 
ent's duty  thereunder  in  a  state  of  uncertainty,  to  be  ascertained 
from  the  town  ordinance,  if  there  was  any,  entirely  dehora  the  writ 
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The  motion  of  the  respondent  to  quash  the  alternative  writ 
should  have  been  granted. 

The  judgment  of  the  court  below  is  reveraed,  and  the  cause  re- 
manded for  such  further  proceedings  as  shall  not  be  inconsistent 
herewith* 

Railroad  oompanies— contract  to  Establish  station— Talidlty  and 
enforeement* — As  to  the  validity  and  enforcement  of  sucti  contracts,  see  Con- 
ger ▼.  New  York,  etc.,  R.  Co.,  2  Am.  R.  R.  &  Corp.  Rep.  19>)  and  note.  The 
duties  of  railroads  in  general  in  regard  to  the  establishing  and  maintaining  of 
stations,  has  received  elaborate  consideration  in  the  cases  of  Mobile  &  Ohio  R. 
Co.  V.  People.  182  111.  559;  2  Am.  R.  R.  &  Corp.  Rep.  476.  and  Northern  Pac.  R. 
Co.  V.  Washinirton,  142  U.  8.  492;  5  Am.  R.  R.  &  Corp.  Rep.  853;  State  v.  Des 
Moines,  etc.,  R.  Co.,  ante,  p.  1. 
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(Supreme  Court  of  Colorado,  May  29,  1893.) 

1.  Common  cabribbs.  Who  abb  PASsBNaEBS.  Tbbspassbbs.  Deceased 
asked  a  freight  conductor  on  defendant's  railroad  to  carry  him  free  to  a  certain 
point,  saying  that  he  had  formerly  been  a  railroad  man,  and  was  a  cripple. 
The  conductor  refused.  After  the  train  had  proceeded  some  distance,  how- 
ever, the  conductor  found  deceased  in  the  caboose.  There  were  also  in  the 
caboose  several  persons  traveling  with  stocls,  as  well  as  a  fireman  seeking  em- 
ployment, none  of  whom  were  provided  with  transportation,  or  paid  fare. 
The  conductor,  not  liking  to  put  deceased  off  late  at  night,  in  the  open  country, 
allowed  him  to  ride.  Held,  that  deceased  was  not  a  passenger,  within  Mills' 
Ann.  St  g  1506,  furnishing  a  right  of  action  for  injuries  to  passengers  in 
certain  cases. 

2.  A  person  riding  in  the  caboose  of  a  freight  train  is  presumed  not  to  be  a 
passenger,  until  the  contrary  is  made  to  appear. 

THIS  action  was  brought  under  the  statute  by  appellee,  as 
plaintiff,  to  recover  damages  for  the  death  of  her  unmarried 
son,  alleged  to  have  resulted  from  the  negligence  of  the  defend- 
ant The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
plaintiff  for  $3,500.  The  case  was  submitted  to  the  jury  on  the 
theory  that  the  defendant  had  assumed  towards  the  deceased  the 
duties  and  obligations  due  from  a  common  carrier  to  a  passenger, 
and  this  forms  the  ground  of  the  principal  error  relied  upon  in 

*  Reported  in  13  So.  Rep.  108. 
VOU  VIII — 14 
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this  court.  Appellant  contends  tbat  the  deceased  was  not  entitled 
to  be  considered  as  a  passenger,  under  tne  evidenca  The  evi- 
dence apon  this  point  is  practically  without  contradiction.  From 
this  it  appears  that  on  May  14,  1888,  between  the  hours  of  twelve 
and  one  o  clock  at  night,  one  Walter  Ghubbeck  had  charge  of  a 
freight  train  upon  defendant's  road,  which  was  about  to  start  from 
the  city  of  Pueblo,  in  this  state,  bound  north ;  that  this  train 
consisted  of  thirteen  cars  of  freight,  attached  to  the  rear  of  which 
was  a  cabooea  The  deceased,  a  young  man  about  twenty-six 
years  of  age,  was  a  cripple  with  an  artificial  foot  and  leg.  The 
conductor,  who  was  first  introduced  as  a  witness  by  plaintiff,  testi- 
fied that  just  previous  to  the  starting  of  the  train  from  Pueblo  he 
found  Shipman  on  the  front  platform  of  the  caboosa  The 
deceased  accosted  him,  saying  that  he  was  a  cripple,  and 
had  formerly  been  a  railroad  man;  that  he  had  a  brother 
living  at  Greenland,  near  the  line  of  the  road  between  Pueblo  and 
Denver ;  and  that,  as  he  was  disabled  from  doing  any  more  train 
work,  he  wanted  to  go  there,  and  make  his  living  on  a  farm. 
He  asked  the  conductor  whether  he  ever  showed  favors  to  crip- 
pled railroad  mea  Ghubbeck  told  him  that  this  depended  upon 
circumstances ;  that  he  sometimes  did.  The  deceased  then  pro- 
duced a  letter  showing  that  he  had  been  a  brakeman  on  another 
road  for  10  or  11  months,  and  Ghubbeck  asked  him  why  he  did 
not  apply  to  the  Brakemen's  Brotherhood  for  assistance.  His  re- 
ply was  that  "  he  had  not  broke  long  enough,  and  that  he  could 
not  get  in."  Ghubbeck,  after  examining  the  letter,  told  him  that 
he  could  not  carry  him.  The  witness  was  afterwards  asked  this 
question  :  "  Was  that  all  the  conversation  that  took  place  be- 
tween  you  ?  Answer.  No,  sir ;  he  asked  me  if  I  could  carry 
him,  and  I  told  him  I  could  not"  Motion  for  a  nonsuit  having 
been  interposed  and  denied  at  the  conclusion  of  plaintiff's  evi- 
dence, the  conductor  was  recalled  as  a  witness  for  the  defendant. 
He  was  then  asked  :  "  What  did  you  tell  him  as  to  whether  you 
would  carry  him?  Answer.  I  told  him  that  I  could  not  do  any- 
thing for  him  on  the  letter ;  that  it  would  be  an  impossibility  for 
me  to  carry  him;  that  the  letter  was  too  old."  After  the  conver- 
sation at  the  Pueblo  station  the  conductor  went  up  along  the 
train,  and  took  the  numbers  of  the  cars.  When  he  reached  the 
engine  he  found  on  the  tender  a  fireman  seeking  employment 
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The  regular  fireman  of  the  engine  had  consented  to  carry  this 
man  upon  some  claim  advanced  by  the  latter,  and  the  conductor, 
finding  that  he  was  in  the  way  of  the  head  brakeman,  sent  this 
man  back  to  ride  in  the  caboose.  The  conductor  did  not  return 
to  the  rear  end  of  the  train  till  it  had  left  the  station,  and  was 
well  under  way.  He  then  found  in  the  caboose,  besides  the  fire- 
man, two  or  three  men  traveling  with  stock  on  the  train,  and  the 
deceased.  It  does  not  appear  that  any  of  the  occupants  of  the  car 
were  either  provided  with  transportation,  or  that  any  fare  was 
paid  to  or  demanded  by  the  conductor.  The  train  proceeded  to 
Colorado  Springs,  making  but  one  stop  between  Pueblo  and  that 
point  This  stop  was  made  at  Fountain,  a  small  way  station  a 
short  distance  below  Colorado  Springs.  The  train  arrived  at 
Colorado  Springs  in  safety.  At  this  point  the  Denver,  Texas  & 
Gulf  Rsiilroad  crosses  the  roadbed  of  appellant  The  train  upon 
which  deceased  was  riding  was  stopped  at  this  crossing,  it  being 
necessary  to  do  some  switching  in  the  yards  at  Colorado  Springs. 
The  rear  six  cars  of  the  train,  with  the  caboose,  were  cut  oflE  just 
south  of  this  crossing,  and  left  standing  upon  the  track.  The 
evidence  shows  that  at  this  point  the  grade  declines  to  the 
south.  Two  of  these  cars  were  provided  with  air  brakes,  and 
the  conductor,  in  peraon,  set  these  brakes,  and  ordered  the 
rear  brakeman  to  set  the  others.  This  brakeman  testified  at  the 
trial  that  at  this  time  he  noticed  that  the  airbrakes  were  not  hold- 
ing, but  that  he  set  the  hand  brakes  upon  three,  or  perhaps  four, 
of  the  freight  cars,  and  another  witness  testified  to  seeing  him  at 
work  setting  these  bmkes.  At  this  point  the  stockmen  and  the 
conductor  left  the  caboose,  the  deceased  and  fireman  remaining 
therein.  There  is  some  evidence  that  the  latter  were  quarrelling 
at  the  time.  The  engine,  with  the  other  cars,  proceeded  up  the 
main  track  to  Colorado  Springs  for  the  purpose  of  switching  the 
stock  cars  on  to  a  stub  track.  It  took  perhaps  30  or  40  minutes 
to  do  this  switching,  and  then  the  train  was  backed  down  for  the 
oars  left  south  of  the  crossing.  It  was  then  found  that  these  cars 
were  not  there.  The  brakes  had  in  some  way  been  loosened,  and 
the  cars  had  started  down  the  track.  The  testimony  furthershows 
that  these  cars  ran  as  far  as  the  station  of  Fountain,  where  they 
came  in  collision  with  the  engine  of  another  train.  The  cars  im- 
mediately in  front  of  the  caboose  were  loaded  with  combustibles^ 
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which  were  exploded  as  the  result  of  this  collision.  Soon  there- 
after the  mangled  body  of  the  deceased  was  found  by  the  side  of 
the  track  near  the  place  of  collision.  What  became  of  the  fire- 
man does  not  appear.  He  was  not  seen  by  any  witness  after  the 
separation  of  the  cars  at  the  crossing  near  Colorado  Springs,  and 
diligent  search  failed  to  disclose  any  trace  of  him  after  that  timei 
Tfie  theory  of  the  defense  was  that  in  a  moment  of  passion  he 
loosened  the  brakes,  and  fled. 

Charles  E.  Oast  and  Horace  O.  Ltinty  for  appellant.  William 
Harrison  and  T.  A.  McAforris,  for  appellee. 

Hayt,  C.  J.,  (after  stating  the  facts.)  The  statute  upon  which 
this  judgment  is  sought  to  be  upheld  reads  as  follows :  '*  When- 
ever any  person  shall  die  from  any  injury  resulting  from  or  occa- 
sioned by  the  negligence,  unskillfulness,  or  criminal  intent  of  any 
officer,  agent,  servant,  or  employe,  whilst  running,  conducting,  or 
managing  any  locomotive,  car,  or  train  of  cars  or  of  any  driver  of 
any  coach  or  other  public  conveyance,  whilst  in  charge  of  the 
same  as  a  driver,  and  when  any  passenger  shall  die  from  any  in- 
jury resulting  from  or  occasioned  by  any  defect  or  insufficiency  in 
any  railroad,  or  any  part  thereof,  or  in  any  locomotive  or  car,  or 
in  any  stagecoach  or  other  i)ublic  conveyance,  the  corporation,  in- 
dividual, or  individuals  in  whose  employ  any  such  officer,  agent^ 
servant,  employe,  master,  pilot,  engineer,  or  driver,  shall  be  at  the 
time  such  injury  is  committed,  or  who  owns  any  such 
railroad,  locomotive,  car,  stagecoach,  or  other  public  con- 
veyance, at  the  time  any  such  injury  is  received,  and  resulting 
from  or  occasioned  by  defect  or  insufficiency  above  described, 
shall  forfeit  and  pay  for  every  person  and  passenger  so  injured 
the  sum  of  not  exceeding  five  thousand  (5,000)  dollars,  and  not  less 
than  three  tliousand  (3,000)  dollars,  which  may  be  sued  for  anrf 
recovered."  Section  1508,  Mills*  Ann.  St  This  section  received 
the  careful  attention  of  this  court  in  the  case  of  Railway  Ca  v. 
Farrow,  6  Colo.  498.  The  opinion  in  that  case  contains  a  clear 
and  logical  analysis  of  the  statute,  and  the  construction  there  given 
it  has  since  been  followed  without  question  in  this  state.  It  was 
held  that  the  section  might  be  divided,  with  reference  to  persons 
injured,  into  two  parts, — the  first  giving  the  right  of  action  to  any 
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person  injured  by  the  negligence,  unskill fulness  or  criminal  intent 
of  any  officer,  agent,  servant  or  employe,  eta;  the  second  furnish- 
ing a  right  of  action  where  the  death  of  a  passenger  resulted  from 
a  defect  or  insufficiency  of  a  railroad  locomotive,  stagecoach  or 
other  public  c  mveyance.  Under  the  foregoing  division  there  is^ 
no  evidence  in  this  case  to  sanction  a  recovery  under  the  firat  sub- 
division. The  uncontradicted  evidence  shows  that  the  brakes 
upon  the  cars  left  upon  the  track  were  properly  set,  and  it  is  con- 
clusively shown  that  if  the  machinery  of  the  road  had  been  in 
good  order  and  condition  the  brakes  would  have  been  sufficient 
to  have  held  the  cars  for  many  hours.  It  is  not  urged,  nor  do  we 
think,  considering  the  character  of  the  train,  that  it  was  the  duty 
of  the  defendant,  under  the  circumstances,  to  leave  a  brakeman  in 
charge  of  the  cars  left  south  of  the  Denver,  Texas  &  Gulf  crossing. 
In  fact,  negligence  on  the  part  of  any  officer,  agent,  servant  or 
employe  of  the  defendant  is  not  shown.  An  examination  of  the 
complaint,  and  a  review  of  the  trial  in  the  court  below,  show 
clearly  that  the  recovery  was  had  upon  the  theory  that  the  evi- 
dence showed  conclusively  that  the  deceased  was  a  passenger  upon 
the  road  of  the  defendant  at  the  time  of  the  injury,  thereby  bring- 
ing the  case  under  the  second  subdivision,  there  being  some  evi- 
dence tending  to  show  a  defect  in  the  air  brakes.  Whether  the 
company  Imd,  by  its  conduct,  assumed  towards  the  defendant  the 
duties  and  obligations  due  from  a  common  carrier  to  a  passenger 
was  not  left  to  the  jury,  as  a  question  of  fact,  to  be  determined 
from  the  evidence,  but  that  such  relation  resulted  from  the  cir- 
cumstances appearing  in  the  evidence  was  assumed  by  the  district 
judge  in  his  charge  to  the  jury.  In  our  opinion  the  district  court 
was  not  warranted  in  this  assumption.  The  manner  in  which  rail- 
way companies  conduct  their  business  has  been  so  long  followed, 
with  such  a  degree  of  uniformity,  that  the  courts  are  bound 
to  take  judicial  notice  of  its  general  features.  Among  these 
may  be  mentioned  the  division  of  their  freight  and  passenger 
business  into  two  departments,  and  the  separation  of  their  passen- 
ger and  freight  trains.  As  a  general  rule,  freight  is  not  carrifd 
upon  passenger  trains,  and  passengers  are  not  carried  upon  freight 
trains.  Where  a  person  riding  upon  a  passenger  train  is  injured 
it  is  a  presumption  of  law  that  he  is  entitled  to  the  rights  and 
privileges  of  a  passenger,  but  this  rule  does  not  apply  in  the  case 
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o(  a  trala  mar.Je§:Ij  design*?!  for  tee  carr.Ag^  of  freight,  erea  if 
sacb  trairi  does  Lare  au^cL^  lo  it  a  caboose;  as  5^2^  Tetiicles  are 
necesssary  for  the  accorE.c:>iinon  of  the  ezr.i.\:*jes  of  the  com- 
par.T,  ar.i  arc  asia'lj  used  for  tLis  p:irpose  onlj.  The  fact  that 
SLiprr^ri  was  foar^i  :q  tLe  caboose  aitacbed  u>  tie  frtizhi  train  in 
qu^t.on  was  Dot  sa^cieo:,  of  itself,  xo  warrant  the  court  in  as- 
sirnin^  that  the  oornrianT  had  aniertaken,  as  to  hun,  iie  duties 
and  obligations  of  a  carrier  of  passecgers.  In  the  absence  of 
proof  to  the  contrary  the  presnmprion  is  tliat  he  was  not  a  pos- 
sisenger.  Not  only  is  this  presamption  not  overcome  by  the  evi- 
dence, bat  it  is  strengrJhened  therebv.  The  uncontradicted  evi- 
dence  shows  that  S'fiipman  app!ie»I  for  passage  to  the  coi.ductorof 
the  train,  before  the  same  left  the  depot  at  Paeblo ;  and,  while  it 
is  true  that  this  application  was  ma<ie  for  a  free  ride  upon  a  letter 
which  the  deceasel  exhibited,  the  conductor  testifies  that  he  not 
only  refused  to  carry  him  upon  the  letter,  but  refused  to  carry 
him  upon  the  train.  This  is  the  substance  of  all  the  evidence  in 
reference  to  the  conversation  that  took  place  between  the  con- 
ductor and  Shipman  at  Pueblo,  previous  to  the  motion  for  a  non- 
suit The  motion  should  have  been  sustained  by  the  court  The 
case,  as  then  made,  is  not  materially  aided  in  this  respect  by  any 
evidence  thereafter  introduced. 

The  fact  that  the  conductor,  after  discovering  Shipman  in  the 
caboose,  did  not  eject  him,  did  not  constitute  the  latter  a  passen- 
ger. The  evidence  shows  that  the  conductor  did  not  discover 
his  presence  until  the  train  was  well  under  way,  and  had  pro- 
ceeded a  distance  out  of  the  city.  The  argument  that  it  was  the 
duty  of  the  conductor,  under  the  circumstances,  to  stop  the  train, 
and  eject  him  from  the  car,  cannot  be  given  much  weight,  in  view 
of  the  circumstances.  The  answer  to  this  argument  is  found  in 
the  testimony  of  that  officer,  in  answer  to  the  following  question : 
*'  Why  did  you  not  stop  the  train,  and  put  him  off?  Answer. 
I  just  didn't  have  the  heart  to  do  it  I  didn't  feel  disposed  to 
put  off  a  cripple,  in  the  middle  of  the  night,  out  in  the  country." 
If  the  deceased  had  been  a  strong,  able-bodied  man,  traveling  in 
the  daytime,  it  would  perhaps  have  been  the  conductor's  duty  to 
have  put  him  off  at  the  first  station  ;  but  if,  from  feelings  of  hu- 
manity, he  allowed  a  cripple  to  remain  on  the  car,  rather  than  put 
him  off  at  midnight,  certainly  the  law  will  not  from  this  forbear- 
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ance  raise  the  presumption  that  the  deceased  was  entitled  to  all  the 
rights  of  a  passenger  upon  the  defendant's  train.  The  real  question  is 
as  to  whether  the  defendant  should  be  held  to  have  consented  to  re- 
ceiving the  deceased  as  a  passenger  upon  its  freight  train.  If  the  de- 
fendant had  been  in  the  habit  of  carrying  passengers  upon  such 
trains,  evidence  of  this  fact  should  have  been  produced.  To 
overcome  the  presumption  against  such  a  custom,  it  is  not  suffi- 
cient that  in  the  present  instance  there  were  upon  the  caboose 
others  besides  Shipman.  With  one  exception,  they  were  all  men 
in  charge  of  stock  upon  the  train,  and  it  may  be  customary  for 
such  persons  to  travel  on  the  same  train  with  the  stock,  and  not 
for  others  to  do  so.  As  to  the  fireman,  he  was  on  the  train  at  the 
demand  of  his  brother  fireman.  In  our  opinion,  the  deceased  is 
not  shown  to  have  been  a  passenger  at  the  time  of  the  accident 
A  number  of  well-considered  cases  will  be  found  supporting 
this  conclusion.  In  the  case  of  Eaton  v.  Railroad  Co.,  57  N.  Y. 
382,  the  plaintiff  got  upon  a  coal  train  on  the  defendant's  road,  at 
the  invitation  of  the  conductor.  To  this  train  no  passenger  car 
was  attached,  but  at  the  end  of  the  train  there  was  a  caboose,  in 
which  plaintiff  was  invited  to,  and  did,  ride.  Through  the  negli- 
gence of  the  company's  employes  the  train  was  run  into  by 
another,  and  plaintiff  injured.  At  the  trial  it  was  shown  that  by 
a  regulation  of  the  defendant,  printed  for  the  use  of  employes, 
passengers  were  forbidden  to  ride  on  coal  trains,  but  of  this  regu- 
lation plaintiff  had  no  actual  notice.  It  did  not  appear  that  it 
was  the  custom  to  allow  passengera  to  ride  in  the  caboose.  Under 
these  circumstances  the  trial  court  instructed  the  jury  that  if 
plaintiff  was  upon  the  train  with  the  assent  of  the  conductor,  and 
without  being  informed  of  the  regulation,  then  defendant  was 
liable.  Upon  appeal  this  instruction  was  held  erroneous,  and  the 
liability  of  the  company  denied.  It  was  said  that  there  was 
nothing  in  the  attendant  circumstances  indicating  an  apparent 
authority  in  the  conductor  to  create  between  the  parties  the  rela- 
tion of  passenger  and  carrier.  It  is  further  said  in  this  case,  in 
substance,  that  while  the  conductor  of  a  passenger  train  has  ample 
authority  to  receive  passengers  upon  his  train,  the  conductor  of  a 
freight  train  has  no  such  authority,  and  that  in  the  case  of  a 
stranger  riding  upon  a  freight  train  the  presumption  would  be  in- 
dulged that  he  is  not  legally  a  passenger,  and  that  to  such  a  person 
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the  company  was  under  no  obligations  to  be  careful.  In  Elkins 
V.  Railroad  Co.,  8  Fost  (N.  H.)  275,  the  action  was  for  the  loss 
of  goods  carried  on  a  passenger  train.  The  evidence  showed  that 
the  conductor  of  the  passenger  train  had  previously  carried  goods 
and  eggs  to  market  for  the  same  individual.  The  court  held  that 
this  was  not  sufficient  to  show  that  the  company  held  itself  out 
as  a  common  carrier  of  goods  by  such  train  ;  it  not  appearing  that 
the  conductor  rendered  such  service  by  virtue  of  any  authority 
derived  from  the  company,  or  that  any  compensation  was  received 
either  by  the  company  or  himself.  In  Murch  v.  Corporation, 
9  Fost  (N.  K)  9,  it  was  charged  that  the  injury  was  occasioned 
by  the  failure  of  the  company  to  furnish  safe  means  of  access  for 
passengcra  upon  its  freight  trains,  and  the  court  held  that  no  such 
obligation  rested  upon  the  company ;  it  not  being  shown  that  the 
company  made  it  an  habitual  business  to  carry  passengers  upon 
its  freight  trains.  In  the  case  of  Railway  Co,  v.  Brooks,  81  HI. 
245,  it  was  held  that  no  recovery  could  be  had  of  the  railway 
company  for  personal  injuries  to  a  passenger  on  its  train  of  cars,  or 
for  his  death,  caused  by  mere  negligence,  when  such  person  know- 
ingly and  fraudulently  induced  the  conductor  to  disregard  his 
duty,  and  defraud  the  company  out  of  the  amount  of  his  fare,  for 
his  own  profit  In  the  case  of  Railway  Company  v.  Nichols,  & 
Kan.  505,  the  company  was  engaged  in  transporting  freight  and 
messengers  for  the  express  company.  The  plaintiflF  was  not  in  the 
employ  of  the  express  company,  but  went  into  the  baggage  car, 
with  the  regular  express  messenger,  for  the  purpose  of  learning 
the  route,  and  assisting  the  reguhir  messenger  with  his  work.  The 
conductor  did  not  know  these  facts,  but  supposed  that  such  per- 
son was  an  express  messenger  in  the  employ  of  the  express  com- 
pany, and,  acting  on  this  supposition,  allowed  him  to  ride  without 
paying  his  fare.  The  injury  was  caused  by  the  baggage  car  turn- 
ing over,  and  the  court  held  that  the  plaintiff  was  not  a  passenger, 
and  not  entitled  to  the  rights  of  «*!  passenger.  In  the  case  of  Rail- 
road Company  v.  Roach,  83  Va.  375;  5  S.  E.  Rep.  175,  the  action 
was  brought  by  a  former  fireman  of  the  railroad  company,  who 
had  accepted  the  invitation  of  one  of  its  engineers  to  ride  on  the 
engine  with  him.  The  conductor  of  the  train  saw  him  on  the 
engine,  and  spoke  to  him  there.  The  plaintiff  neither  paid  any 
fare,  nor  had  any  been  demanded  of  him.     The  rules  of  the  com- 
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pany,  which  every  employe  was  required  to  learn,  prohibited  any 
one  but  the  engineer  and  certain  employes  from  riding  on  the 
engine.  It  was  held  that  plaintiff  was  charged  with  notice  of  this 
rule,  and  that  he  could  not  derive  any  authority  from  the 
engineer  or  conductor  for  his  act;  that  he  was  a  mere  trespasser, 
and  could  not  recover  for  injuries  sustained  In  Waterbury  v. 
Railroad  Ca  17  Fed.  Rep.  671,  the  plaintiff,  a  drover  having  stock 
in  charge,  claimed  that  he  was  riding  on  the  engine,  by  the  con- 
sent of  the  engineer,  to  look  after  bis  cattle,  as  was  customary. 
The  defendant  claimed  that  it  was  contrary  to  orders  for  anybody 
other  than  its  employes  to  ride  on  the  engine.  The  court  held 
that  as  to  whether  defendant  had,  nothwithstanding  its  rules  for 
the  government  of  its  employes,  by  its  conduct,  held  out  its  em- 
ployes to  the  plaintiff  as  authorized,  under  the  circumstances  to  con- 
sent to  his  being  carried  on  the  train,  should  have  been  submitted  to 
the  jury  The  court  further  held  that  it  was  a  presumption  of  the 
law  that  persons  riding  upon  trains  which  are  palpably  not  designed 
for  the  transportation  of  passengers  are  unlawfluly  there,  and  that, 
if  it  be  shown  that  the  consent  of  the  carrier's  employes  had  been 
obtained  to  their  being  there,  the  presumption  is  against  the  au- 
thority of  employes  binding  the  carriers  by  such  consent  It  was 
said,  however,  that  such  presumption  may  be  overthrown  by 
special  circumstances ;  and  where  the  railroad  company  would  de- 
rive a  benefit  from  the  presence  of  drovers  upon  its  cattle  trains, 
and  may  have  allowed  its  employes  in  charge  of  such  trains  to  in- 
vite, or  permit,  drovers  to  accompany  the  cattle,  the  presumption 
against  the  license  to  the  person  thus  carried  may  be  overthrown. 
An  examination  of  the  cases  cited  as  opposed  to  the  conclusion 
that  deceased  was  not  a  passenger  shows  that  they  are  readily  dis- 
tinguishable from  the  present  case.  In  Dunn  v.  Railway  Co.,  58 
Me.  187,  the  injured  party,  although  riding  in  the  caboose  of  a 
freight  train,  contrary  to  the  rules  of  the  company,  was  treated  by 
the  conductor  as  a  passenger,  and  first-class  fare  collected  from 
him.  In  Cleveland  v.  Steamboat  Co.,  68  N.  Y.  806,  the  plaintiff 
was  injured  before  the  boat  upon  which  he  was  a  passenger  had 
left  its  wharf,  and  before  he  had  an  opportunity  to  pay  fare  ;  and 
the  court  held  that  the  carrier  owed  him  the  duty  of  a  carrier  to 
passengers,  althougjh  no  fare  had  been  paid.     In  Jacobus  v.  Rail. 
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way  Co.,  20  Minn.  125,  (Gil.  110,)theplaintiflE  received  a  personal 
injury  through  the  negligence  of  the  defendant  s  servants  in  chaise 
of  a  passenger  train,  upon  which  plaintiff  was  traveling  on  a  free 
pass ;  and  the  court  held  that  the  same  degree  of  care  was  re- 
quired  of  defendant  as  if  plaintiff  had  been  a  passenger  for  hire. 
Here  the  company  had  undertaken  to  carry,  and  the  duty  arose 
from  this  fact  In  Railroad  Co.  v.  Books,  57  Pa.  St  339,  the 
plaintiff  was  a  route  agent  riding  upon  a  passenger  train,  and  the 
court  held  that  every  one  upon  the  car  was  presumed  to  be  law- 
fully there  as  a  passenger,  having  paid,  or  being  liable,  when 
called  upon,  to  pay,  his  fare,  and  that  the  onus  is  upon  the  carrier 
to  prove  affirmatively  that  he  was  a  tresspasser.  The  case  has  no 
similarity  to  the  one  under  consideration.  In  Creed  v.  Railroad 
Co.,  86  Pa.  St  139,  it  was  held  that  "  where  one  is  traveling  by  a 
passenger  train,  and  is  not  connected  with  the  railroad  company, 
the  legal  presumption  is  tliat  he  is  a  passenger,  and  traveling  for  a 
consideration," — a  conclusion  which  we  do  not  dispute.  As  to 
the  criticism  of  Judge  Thompson  upon  the  decision  in  Eaton  v. 
Railroad  Co.,  to  be  found  in  his  work  on  Carriers  of  Passengers, 
at  page  344,  it  is  to  be  observed  that  the  criticism  does  not  apply 
to  the  case  before  us.  In  that  case  the  company  was  held  not  liable 
for  an  injury  resulting  from  the  gross  negligence  of  its  employes, 
although  the  injured  party  was  invited  to  ride  by  the  conductor. 
Here  the  deceased  was  refused  passage  by  the  conductor,  and  the 
recovery  is  based  upon  the  claim  that  he  was  entitled  to  the  care 
due  a  passenger.  It  not  appearing  that  the  deceased  was  a  pas- 
senger upon  the  defendant's  freight  train,  the  plaintiff  is  not  enti- 
tled to  a  recovery  under  the  second  subdivision  of  the  statute,  and 
the  judgment  must  be  reversed.* 

1.  Carrier*— liabilitsr  for  injury  to  person  riding  in  cabooee  hy 
invitation  of  conductor— authority  of  conductor.— It  is  not  within  the 
apparent  scope  of  the  employment  of  a  conductor  on  a  train  used  exclusively 
for  transporting  freight  to  invite  persons  to  ride  on  his  train;  and  one  who  ac- 
cepts such  an  invitation,  with  no  intention  to  pay  fare,  is  not  a  passenger;  and 
the  railroad  company  is  not  liable  to  him  for  an  injury  sustained  by  him  in  a 
collision  while  so  riding  on  the  train.  Powers  v.  Boston  &  Me.  R.  Co.,  158 
Mass.  188;  28  N.  E.  Rep.  446.  The  fact  that  the  injured  person  was  an  old 
employe  of  the  railroad  company,  and  that  some  of  the  conductors  had  per. 
mitted  old  employes  to  ride  on  tlieir  freight  trains,  is  not  sufficient  to  establish 

♦Reported  in  83  Pac.  Rep.  Ib6. 
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a  custom  which  would  make  the  company  liable  to  him  as  a  passenger,  in  the 
absence  of  evidence  showing  that  the  general  officials  of  the  road  had  notice  of 
the  action  of  the  conductors,  or  that  such  action  had  so  long  continued  as  to 
^ve  rise  to  a  presumption  of  knowledge  by  these  officials.  Ibid.  Even  if  the 
injured  person  was  u  licensee  on  the  train,  the  railroad  company  is  not  liable 
for  his  injuries.     Ibid. 

In  an  action  against  a  carrier  for  personal  injuries,  where  it  appears  that  a 
freight  train  was  forobidden  to  carry  passengers,  and  the  conductor  so  in- 
formed plain  liff,  and  told  him  he  could  not  carry  him,  but  a  brakeman  after- 
wards told  him  to  get  on,  and  he  was  injured  while  the  train  was  being  made  up, 
it  is  error  to  refuse  to  charge  that,  if  such  were  the  facts,  he  cannot  recover, 
and  that  if  the  train  was  forbidden  to  carry  passengers,  the  conductor  could 
not  relax  the  rule  without  the  consent  of  the  company.  Qulf ,  C.  &  S.  F.  Ry. 
Co.  V.  Campbell,  76  Tex.  174;  13  S.  W.  Rep.  18. 

8*  Ii^ursr  to  one  knowing^ly  induein^^  conductor  of  freif^ht  train  to 
▼iolato  rules  of  company  hy  allowing^  him  to  ride  tteem—lf  a  person 
knowingly  induces  the  conductor  of  a  railway  freight  train  to  violate  a  rule  of 
the  company,  and  to  carry  him  without  charge,  he  is  guilty  of  a  fraud  on  the 
company,  and  cannot  claim  the  rights  of  a  passenger.  McVeety  v.  St.  Paul, 
M.  &  M.  Ry.  Co.,  45  Minn.  268;  47  N.  W.  Rep.  809.  To  this  proposition  the 
court  cites  the  following:  RaUway  Co.  v.  Brooks,  81  111.  245;  Railway  Co.  v. 
B  ggs,  85  III  80;  Robertson  v.  Railway  Co.  22  Barb.  91;  Railway  Co.  y. 
Nichols,  8  Kan.  505;  Prince  v.  Railway  Co.  64  Tex.  164. 

8*  lBJu3py  to  trespasser  on  fk*ei||^ht  train—liability  of  company.  ~ 
Where  a  person  clandestinely  enters  a  box  car  of  a  freight  train  of  a  railroad 
company,  to  beat  his  way  over  the  road,  he  becomes  a  trespasser  on  said  train, 
and  the  only  duty  the  company  owes  him  is  not  to  wantonly  injure  him.  Hen- 
dryx  V.  Kansas  City,  etc.  R.  Co.  45  Kan.  877;  25  Pac.  Rep.  898.  To  the  same 
effect  are  the  following:  Mitchell  v.  New  York,  L.  E.  &  W.  R.  Co.  146  U.  S. 
518;  13  Sup.  Ct.  Rep.  259;  Egley  v.  Oregon  Ry.  &  Nav.  Co.  2  Wash.  409;  26 
Pac.  Rep.  973. 

4*  Uability  for  injury  to  one  ^rhile  attempting  to  clandestinely 
lM»ard  a  fk-ei^ht  train*— A  person  who  has  purchased  no  ticket  and  paid  no 
fare,  who  goes  to  a  caboose  attached  to  a  freight  train,  and,  without  the  know- 
ledge of  those  in  charge  of  such  train,  attempts  to  get  into  said  car  at  a  place 
where  the  railroad  company  is  not  accustomed  to  receive  passengers,  is  not  a 
passenger;  and,  if  he  is  injured  in  such  attempt  to  board  the  train,  and  those 
in  charge  of  it  have  no  knowledge  of  his  presence,  the  company  is  not  liable 
for  the  injury.  Haase  v.  Oregon  Ry.  &  Nav.  Co.  19  Or.  854;  24  Pac.  Rep. 
289.  

German  Ixa  Co.  of  Freeport  v.  Eddy.  Queens  iNa  Co.  op 
Liverpool  v.  Same.  German  Fire  Ins.  Co.  op  Peoria  v. 
Same. 

(Supreme  Court  of  Nebraska,  March  29,  1893.) 

1.  Fire  inburancb.  Eppect  op  valued  policy  act  upon  arbttratioi? 
CLAUSE  IN  CASE  OP  TOTAL  LOSS.    Under  the  valued  policy  act  of  1889  of  Ne- 


116      German  In&  Co.  of  Freeport  v.  Eddy. 

braska,  stipulations  in  a  policy  of  insurance  in  conflict  with  any  of  the  pro- 
visions of  that  act  are  inoperative,  and  this  applies  to  a  provision,  in  case  oi 
loss,  for  the  appointment  of  arbitrators.  If  the  property  is  "  totally  destroyed," 
there  is  notliing  to  arbitrate. 

2.   MHAKIMG  OP  WORDS  "  TOTALLY  DB8TR07BD  "  IN  VALUED   POLICY  ACT  AS 

APFLiBD  TO  BUILDINGS.  Where  all  the  combustible  material  in  a  buildiug  is 
destroyed  by  fire,  although  portions  of  the  brick  walls  are  left  standing,  but 
are  so  injured  by  the  fire  that  they  must  be  torn  down,  for  the  purpose  of  in- 
surance the  property  is  totally  destroyed;  but,  if  the  person  insured  should  use 
the  brick  or  other  material  not  destroyed  to  rebuild,  the  company  would  be  en- 
titled to  the  value  of  such  brick  or  material. 

8.  Under  the  issues  made  by  the  pleadings,  the  principal  question  was  whether 
or  not  the  property  had  been  **  totally  destroyed,"  and  this  question  was  fairly 
submitted  to  the  jury,  and  the  verdict  is  supported  by  the  evidence. 

ACTION  by  Ambrose  Eddy  against  the  German  Insurance 
CJompany  of  Freeport,  111.,  on  a  fire  insurance  policy.  Same 
against  the  Queens  Insurance  Company  of  Liverpool,  Eng.  Same 
against  the  German  Fire  Insurance  Company  of  Peoria,  111. .  The 
cases  were  tried  as  one  case,  and  one  record  was  made,  applic- 
able to  each  of  the  cases.  There  was  judgment  for  plaintiff, 
and,  defendants'  motion  for  a  new  trial  being  overruled,  they 
bring  error. 

L,  Heishelly  J,  R  Wash,  Adams  &  Scott,  I.  W.  Lansing  and 
Chas,  OffuU,  for  plaintiffs  in  error.  Abbott^  Selleck  &  Lane,  for  de- 
fendant in  error. 

Maxwell,  C.  J.  The  above  cases  were  tried  together  in  the 
court  below,  and  a  verdict  rendered  in  favor  of  the  defendant  in 
error  against  the  German  Fire  Insurance  Company  of  Peoria,  for 
$1,824.46,  against  the  Queens  Insurance  Company  for  $1,037.23, 
and  the  German  Insurance  Company  of  Freeport  for  $912.22  ;  all 
of  said  verdicts  witli  interest  from  date  of  loss.  The  petition  in 
each  case  alleges  a  total  loss.  The  answer  admitted  the  execution 
of  the  policies,  and  the  liability  of  the  companies  thereon,  but 
alleged,  in  avoidance,  that  the  policies  provided  that,  **  in  the 
event  of  a  disagreement  as  to  the  amount  of  loss,  the  same  shall 
be  ascertained  by  two  competent  and  disinterested  appraisers,  the 
assured  and  this  company  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  disinterested  umpire;  and 
the  award  in  writing  of  any  two  shall  determine  the  amount  of 
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such  loss."  And  the  said  policies  each  farther  provided  that  **no 
suit  or  action  on  this  policy  shall  be  sustainable  in  anj  court  of  law 
or  eqaity  until  after  full  compliance  by  the  assured  with  all  the 
foregoing  requirements."  That  there  was  "  disagreement  as  to 
the  amount  of  loss,"  and  a  demand  by  the  insurance  companies, 
in  due  time,  that  the  question  as  to  the  amount  of  loss  be  submit- 
ted to  arbitrators.  That  the  demand  was  acceded  to  on  July  8, 
1890,  and  an  arbitrator  selected  by  each  party  on  that  day,  and  that 
therefore,  the  actions  were  prematurely  brought,  they  having  been 
instituted  while  the  arbitrators  were  acting,  and  before  they  made 
an  award,  and  that  on  September  12,  1890,  two  of  the  arbitrators 
made  an  award  fixing  the  amount  of  loss  at  $1,500,  and  no 
more.  The  reply  is  as  follows:  "That  he  denies  each  and  every 
allegation  in  said  answer  contained  except  as  hereinafter  specific- 
ally admitted.  He  admits  that  on  the  3d  day  of  July,  1890,  there 
was  an  agreement  by  and  between  the  parties  hereto  thai  the 
amount  of  the  loss  sustained  by  the  plaintiff  in  said  fire  should  be 
submitted  to  arbitration,  as  provided  in  the  policy  herein  sued 
on ;  that  the  plaintiff  chose  the  said  Boyer  and  the  defendant 
chose  the  said  Harte  to  act  in  the  said  arbitration.  Plaintiff  further 
allegas  that  from  that  time  he  and  the  one  he  so  chose,  the  said 
Eoyer,  used  their  best  efforts  to  have  the  said  appraisal  and  arbi- 
tration made  as  provided  in  the  said  policy,  but  alleges  that  they 
were  not  able  to  get  the  said  Harte  to  act  with  them,  and  alleges 
that  the  said  Haite  neglected  and  refused  to  act  in  said  arbitra- 
tion for  more  than  the  space  of  30  days  thereafter,  although  often 
requested  so  to  do.  That  by  reason  of  the  refusal  of  the  said 
Harte  to  act  in  said  arbitration,  and  the  failure  of  the  said  Harte 
and  the  said  Boyer  to  make  any  appraisal  of  the  said  loss  in  said 
fire  for  more  than  the  space  of  30  days,  the  said  loss  was  never 
arbitrated  and  determined  under  the  said  policy,  and  in  accord- 
ance with  the  provisions  therein  contained,  and  that  after  having 
waited  for  more  than  30  days  after  the  said  Harte  and  Eoyer  had 
been  chosen  as  herein  set  forth,  and  they  having  failed  in  any 
way  to  act  upon  said  loss,  or  to  set  a  time  when  they  would  act 
thereon,  plaintiff  commenced  this  suit  That  after  the  suit  herein 
was  begun  the  said  defendant  came  to  the  plaintiff,  and  requested 
that  the  whole  of  the  matters  in  dispute  involved  in  said  loss  and 
in  the  suit  might  be  submitted  to  the  said  Harte  and  the  said 
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Beyer,  and  to  one  to  be  selected  by  them,  who  should  act  in  case 
of  their  disagreement  That  at  that  time,  to  wit,  on  the  21st  day 
of  August,  1890,  it  was  agreed  between  the  parties  herein  that 
said  arbitration  should  take  place  on  that  day,  to  wit,  on  the  21st 
day  of  August,  1890.  That  in  pursuance  of  the  said  agreement, 
and  not  under  the  stipulations  of  the  policy,  the  said  Harte  and 
the  said  Boyer  agreed  upon  the  said  Gray  to  act  with  them  in 
the  said  arbitration.  That,  after  the  said  Gray  had  been  so 
chosen,  then  the  said  Harte  refused  to  act  with  the  said  Royer, 
and  appraise  the  said  loss,  in  accordance  with  the  said  agree- 
ment, and  the  said  Harte  neglected,  failed  and  refused  to  in 
any  way  go  on  with  the  said  appraisal  and  arbitration,  and  said 
Harte  never  did  act,  or  try  to  act,  with  said  Royer  under  said 
agreement  That  afterwards  he  learned,  and  now  alleges  the 
fact  to  be,  that  the  said  Harte  was  not  a  disinterested  party, 
but  that  he  was  in  the  employment  of  the  defendant,  and  was 
and  is  prejudiced  in  its  favor,  and  against  this  plaintiff, 
and  was  not  a  proper  person  to  choose  for  an  arbitrator 
under  the  said  policy,  whereby  and  because  of  the  failure  of 
the  said  Harte,  Royer,  and  Gray  to  act  in  accordance  with  the 
terms  of  the  said  agreement  under  which  they  were  chosen,  and 
because  plaintiff  had  learned  of  the  prejudice  of  the  said  Harteas 
herein  alleged,  the  said  last-mentioned  agreement  became  null  and 
void,  and  the  plaintiff  thereafter  notified  the  defendant  that  he 
withdrew  from  all  further  attempts  at  an  arbitration  of  the  said 
loss,  and  that  he  should  proceed  at  once  to  clear  away  the  rubbish 
and  ruins  of  the  said  fire,  and  to  rebuild  the  house.  That  it  was 
long  after  the  said  notice  to  the  defendant,  and  after  he  had  pro- 
ceeded and  cleared  away  the  ruins  from  the  said  fire,  that  the  said 
Harte  and  the  said  Gray  made  their  pretended  appraisal  and  award 
of  the  loss  incurred  by  the  said  fire,  and  that,  when  the  said  Harte 
and  the  said  Gray  made  their  pretended  award,  there  was  no 
property  there  for  them  to  view.  That  said  loss  has  never  been 
arbitrated,  or  in  any  manner  settled,  either  under  or  by  virtue  of 
the  terms  of  the  said  policy,  or  by  virtue  of  any  agreement  by  and 
between  the  parties  herein." 

The  first  error  relied  upon  is  that  the  verdict  is  not  sustained 
by  sufficient  evidence.  The  ground  upon  which  this  claim  is 
made  is  that  the  proof  fails  to  show  a  total  loss  of  the  property. 
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In  1889  an  ace  was  passed  as  follows,  (section  43,  c.  43,  Comp. 
Sl:)  *'  Whenever  any  policy  of  insurance  shall  be  written  to  in- 
sure any  real  property  in  this  state  against  loss  by  fire,  tornado,  or 
lightning,  and  the  property  insured  shall  be  wholly  destroyed, 
without  criminal  fault  on  the  part  of  the  insured  or  assigns,  the 
amount  of  the  insurance  written  in  such  policy  shall  be  taken  con- 
clusively to  be  the  true  value  of  the  property  insured,  and  the 
true  amount  of  loss  and  measure  of  damages.  Sec.  44.  This  act 
shall  apply  to  all  policies  of  insurance  hereafter  made  or  written 
upon  real  property  in  this  state,  and  also  to  the  renewal  which 
shall  hereafter  be  made  of  all  policies  heretofore  written  in  this 
state,  and  the  contracts  made  by  such  policies  and  renewals  shall 
be  construed  to  be  contracts  made  under  the  laws  of  this  state." 
What  is  the  meaning  of  the  words  "  wholly  destroyed,"  when  ap- 
plied to  a  building?  If  the  building  was  constructed  of  brick  or 
other  noncombustible  material,  fire  could  not  destroy  that  There- 
fore the  brick  or  other  material  not  destroyed  would  have  some 
value,  which  the  party  retaining  should  pay  for.  From  the  nature 
of  the  case,  therefore,  the  words  referred  to  do  not  mean  the  debris 
from  a  building  destroyed.  This  may  have  some  value,  and,  if  so, 
the  insurance  company,  if  it  pays  the  loss,  is  entitled  to  compensa- 
tion therefor.  The  words,  when  applied  to  a  building,  mean  totally 
destroyed  as  a  building,  that  is,  that  the  walls,  although  standing. 
are  unsafe  to  use  for  the  purpose  of  rebuilding,  and  must  be 
torn  down  and  a  new  building  erected  throughout  Seyk  v. 
Insurance  Co.  (Wis.)  41  N.  W.  Eep.  443.  In  the  case  cited  it  is 
said :  "  The  evidence  is  that  all  the  combustible  material  in  the 
structures  was  destroyed,  and,  although  portions  of  the  brick  walls  ^ 
were  left  standing,  yet  they  were  useless  as  walls,  and  many — 
perhaps  most — of  the  bricks  therein  were  spoiled  by  the  heat  It 
cannot  be  doubted  that  the  identity  and  specific  character  of  the 
insured  buildings  were  destroyed  by  the  fire,  although  there  was 
not  an  absolute  extinction  of  all  the  parts  thereof.  This  was  an 
entire  destruction  of  the  buildings,  within  the  meaning  of  the 
statute.  1  Wood.  Ins.  §  107."  There  is  abundant  proof  in  the 
record  that  such  was  the  situation  of  the  building  in  the  case  at 
bar  after  the  fire. 

2.  Where  there  is  a  total  loss  the  provision  for  arbitration,  ex- 
cept it  may  be  to  ascertain  the  value  of  the  debris,  does  not  apply. 
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The  provisions  of  the  statute  override  any  stipulations  in  the 
policy  to  that  eflEect,  as  an  insurance  company  can  only  do  busi- 
ness in  the  state  on  the  conditions  provided  by  law.  If  the  prop- 
erty was  totally  destroyed,  tlierefore,  stipulations  in  the  policy  as 
to  arbitration  must  yield  to  the  statute.  Insurance  Co.  v.  Leslie, 
(Ohio  Sup.)  24  N.  E.  Rep.  1072;  Seyk  v.  Insurance  Co.,  (Wis.) 
41  K  W.  Rep.  443.  The  jury  brought  in  a  verdict  for  a  small 
sum  less  than  the  amount  of  the  policy  in  each  case,  having  evi- 
dently deducted  the  value  of  the  brick  and  other  material  left 
from  the  burned  building.  Of  this  the  companies  have  do  cause 
to  complain. 

3.  The  question  whether  or  not  the  building  was  wholly  de- 
stroyed is  one  of  fact,  and  it  seems  to  have  been  fairly  submitted 
to  the  jury.  It  is  unnecessary  to  review  the  instructiona  There 
is  no  material  error  in  the  record,  and  the  judgment  is  affirmed. 
The  other  judges  concur.* 

Statutory  reg^^ilAtlon  of  iiumranee  contracts— Talued  policy  acts* 

— A  statute  of  Ohio  passed  in  1879,  and  afterwards  incorporated  into  the  re- 
vised statutes  of  1880,  as  section  8643,  provided  as  follows:  "Any  person, 
company,  or  association  hereafter  insuring  any  building  or  structure  against 
loss  or  damage  by  fire  or  lightning,  by  a  renewal  of  a  policy  heretofore  issued, 
or  otherwise,  shall  cause  such  building  or  structure  to  be  examined  by  an 
agent  of  the  insurer,  and  full  description  thereof  to  be  made,  and  the  insurable 
value  thereof  to  be  fixed  by  such  agent.  In  the  absence  of  any  change  in- 
creasing the  risk,  without  the  consent  of  the  insurers,  and  also  of  intentional 
fraud  on  the  part  of  the  insured,  in  case  of  a  total  loss,  the  whole  amount 
mentioned  in  the  policy  or  renewal  upon  which  the  insurers  receive  a  premium, 
shall  be  paid;  in  case  of  a  partial  loss,  the  full  amount  of  the  partial  loss  shall 
be  paid;  and,  in  case  there  are  two  or  more  policies  upon  the  property,  each 
policy  shall  contribute  to  the  payment  of  the  whole  or  the  partial  loss  in  pro 
portion  to  the  amount  of  insurance  mentioned  in  each  policy.  But  in  no  case 
shall  the  insurer  be  required  to  pay  more  than  the  amount  mentioned  in  its 
policy."  In  a  suit  upon  a  policy  issued  upon  a  frame  building  for  $700, 
which  had  been  totally  destroyed,  the  defenses  were  made  that  no  awaid  had 
been  made  by  arbitrators  fixing  the  amount  of  the  loss  as  required  by  the  pol 
icy,  that  the  insured  had  falsely  represented  and  warranted  that  the  building 
was  of  the  value  of  f  1,000  when  in  fact  it  was  worth  only  $250,  and  that  the 
insured  falsely  represented  and  warranted  that  the  building  was  occupied  as  a 
dwelling  and  store  when  it  was  in  fact  unoccupied,  in  violation  of  the  condi- 
tions of  the  policy.  A  judgment  for  the  plaintiff  was  sustained  and  the 
points  decided  are  thus  stated  in  a  syllabus  prepared  by  the  court: 


♦Reported  in  54  N.  W.  Rep.  856. 
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(1.)  The  act  of  March  5,  1879,  "  to  regulate  contracts  of  insurance  of  build- 
ings and  structures "  (now  sections  8643  and  8644  of  the  Revised  Statutes;, 
applies  to  all  policies  issued  since  it  went  into  into  effect,  insuring  any  building 
or  structure  in  this  state  against  loss  or  damage  by  fire.  The  neglect  or  omis- 
sion of  the  agent  to  make  the  examination  of  the  property,  and  fix  its  insur- 
able value,  as  the  statute  requ  res,  cannot  prevent  its  application  to  a  policy 
issued  by  the  company,  or  defeat  or  affect  the  operation  of  t'le  statute. 

(2.)  The  statute  is  founded  upon  considerations  of  public  policy;  its  purpose 
being  to  exact  diligence  and  care  on  the  part  of  insurance  companies  to  avoid 
improper  risks  and  overinsurancc,  by  requiring  them  to  cause  their  agents  to 
make  perersonal  examination  of  the  property,  a  full  description  thereof,  and 
fix  its  insurable  value  as  well  as  to  protect  the  insured  against  unreasonable 
forfeitures  and  defenses.  The  more  effectually  to  accomplish  these  results,  the 
statute  holds  the  company  liable  on  its  policy  unless,  after  its  issue,  a  change 
occurs,  increasing  the  risk,  without  its  consent,  or  the  insured  has  been  guilty 
of  intentional  fraud ;  and,  in  case  of  tlie  total  loss  of  the  property  by  fire, 
the  measure  of  the  liability  is  fixed  at  the  amount  mentioned  in  the  pol- 
icy, upon  which  the  insurer  received  a  premium.  The  statute  cannot  be 
regarded  as  conferring  upon  the  assured  a  mere  personal  privilege,  which 
ma}'  be  waived  by  agreement.  It  moulds  the  obligation  of  the  contract  into 
conformity  with  its  provisions,  and  establishes  the  rule  and  measure  of  the 
insurer's  liability. 

(3.)  Conditions  of  the  policy  providing  for  a  different  rule  or  measure  of 
liability,  being  in  conflict  with  the  statute,  are  without  any  binding  force.  Of 
this  character  are  stipulations  to  the  effect  that  the  amount  of  loss  or  damage 
shall  be  estimated  according  to  the  actual  value  of  the  property  at  the  time  of 
the  fire,  and  not  more  than  it  would  cost  the  insurer  or  insured  to  restore  the 
same,  and  that  no  action  on  the  policy  shall  be  commenced  until  an  award  of 
arbitrators,  chosen  for  that  purpose,  shall  be  obtained. 

(4.)  Where  there  has  been  no  intentional  fraud  on  the  part  of  the  insured,  a 
condition  or  situation  of  the  property  at  the  time  of  the  insurance,  which  the 
examination  the  agent  is  required  by  the  statute  to  make  should  have  reason- 
ably discovered,  cannot  avail  to  defeat  a  recovery  on  the  policy;  nor,  in  such 
case,  if  the  loss  be  total,  is  it  competent  for  the  insurer  to  prove  that  the  value 
of  the  property  is  less  than  the  amount  mentioned  in  the  policy.  And  state- 
ments in  the  application  concerning  such  condition  or  value  are  immaterial, 
and  cannot  be  fraudulent.  Queens  Ins.  Co.  v.  Leslie,  47  Ohio  St.  409;  34  N. 
E.  Rep.  1073. 

The  f  Dllowing  cases,  construing  similar  statutes,  are  reviewed  in  the  opin- 
ion: White  V.  Insurance  Co.,  4  Dill.  177;  Wall  v.  Society,  83  Fed.  Rep.  373; 
Chamberlain  v.  Insurance  Co.,  66  N.  H.  349;  Thompson  v.  Insurance  Co..  46 
Wis.  888;  Bammessel  v.  Insurance  Co.,  43  Wis.  463:  Cayon  v.  Insurance  Co., 
68  Wis.  610;  Oshkosh  Gas  Light  Co.  v.  Qermania  Fire  Ins.  Co.,  71  Wis.  464; 
Emery  y.  Insurance  Co..  63  Me.  833. 
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(Supreme  Judicial  Court  of  Massachusetts,  May  19,  1888.) 

1.  Carrisbb.  Who  liablb  for  freight  charobs.  Coksigkor  or  coir- 
siGNEB?  When  the  rendor  of  goods  delivers  them  to  a  railroad  to  be  carried 
to  the  purchaser,  though  the  title  may  pass  to  the  purchaser  by  such  delivery, 
and  the  name  and  address  of  the  consignee,  who  is  the  purchaser,  may  be 
known  to  the  company,  the  vendor  is  presumed  to  make  the  contract  for  trans- 
portation on  his  own  behalf,  and  is  liable  for  the  freight,  but  such  presump- 
tion may  be  rebutted  by  evidence  showing  that  it  was  understood  that  the  con- 
signee should  pay  the  freight. 

2.  An  employe  of  defendants,  who  had  sold  ice  to  one  H.,  told  the  agent  of 
a  railroad  company  that  there  was  a  car  to  go  to  him,  without  further  instruc- 
tions. The  company  billed  the  car  to  H.  via  connecting  carriers.  No  biil  or 
receipt  was  given  defendants,  and  the  freight  charges  were  made  to  H.  by  all 
the  carriers,  and  bills  for  freight  sent  to  him.  Held  sufficient  to  show  that  it 
was  understood  that  H.,  and  not  defendants,  should  pay  the  freight. 

ACTION  by  the  Union  Freight  Railroad  Company  against  John 
K.  Winkley  and  others  to  recover  freight  charges.     Judg- 
ment was  ordered  for  defendants,  and  plaintiff  appeals. 

It  appeared  from  an  agreed  statement  of  facts  that  plaintiff,  at 
the  occurrence  of  the  events  hereinafter  mentioned,  and  for  a  long 
time  previous,  was  a  common  carrier,  having  its  usual  place  of 
business  in  Boston,  and  operating  a  railroad  between  the  stations 
of  the  various  railroads,  including  those  hereinafter  mentioned, 
which  have  their  terminal  points  in  Boston  ;  that  the  defendants 
were  copartners  dealing  in  ice  under  the  name  of  Winkley  &  Mad- 
dox,  having  a  usual  place  of  business  in  Boston,  and  in  the  year 
1890  having  pait  of  their  stock  stored  in  ice  houses  on  the  shore 
of  Smith's  pond,  in  the  town  of  Wolf  borough,  in  the  state  of 
New  Hampshire ;  that  the  defendants  sold  to  N.  M.  Merrick,  of 
Plympton,  in  this  commonwealth,  in  August,  1890,  a  car  load  of 
ice  at  a  price  per  ton  delivered  on  the  cars ;  that  there  was  a  side 
track  (constructed  on  private  lands  by  parties  interested  in  the  ice 
trade)  from  a  railway  operated  by  the  Boston  &  Maine  Railroad, 
running  alongside  of  the  ice  houses  of  the  defendants,  upon  which 
track  cars  were  pushed  up  by  the  Boston  &  Maine  Railroad  Com- 
pany, and  left  to  be  loaded ;  that  the  defendant's  servants  loaded 
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the  said  ice  in  a  car  thus  left  on  said  side  track  ;  that  one  of  the 
defendants'  servants  informed  the  station  agent  at  a  station  of 
said  railroad  company  about  two  miles  distant  that  there  was  at 
the  ice  houses  of  Winklej  &  Maddox,  at  the  pond,  a  car  of  ice  for 
N.  M.  Merrick,  Plympton,  Masa,  giving  the  number  of  the  car,  and 
giving  no  other  instruction  or  direction ;  that  no  other  informa- 
tion concerning  the  destination  of  the  car  was  at  any  time  given 
thfe  Boston  &  Maine  Railroad  Company ;  that  said  company  way- 
billed  the  said  car  to  N.   M.  Merrick,   Plympton,  Mass.,  via  the 
Old  Colony  Railroad  Company,  billed  the  freight  charges  to  N. 
M.  Merrick,  hauled  the  car  to  Boston,  and  delivered  it  to  the 
Union  Freight  Railroad  Company  to  be  hauled  to  the  Old  Col- 
ony Bailroad  Company ;  that  the  Union  Freight  Railroad  Com- 
pany hauled  said  car  from  the  freight  yard  of  the  Boston  &  Maine 
Railroad  to  that  of  the  Old  Colony  Railroad  Company,  and  deliv- 
ered it  to  the  latter  company,  paying  to  the  Boston  &  Maine  Rail- 
road Company  its  freight  charges,  and  taking  its  said  bill  to  N. 
M  Merrick,  so  paid  and  receipted;  that  the  Old  Colony  Railroad 
Company  paid   to  said  Union  Freight  Railroad   Company  the 
amount  of  the  bill  so  paid  to  the  Boston  &  Maine  Railroad  Com- 
pany,   and   its  own   (the   Union    Freight  Railroad  Company's) 
charges  to  said  N.  M.  Merrick  for  its  freight ;  that  the  Old  Colony 
Railroad  Company  billed  these  charges,  plus  its  own  charges  for 
transportation  from  Boston  to  Plympton,  to  said  N.  M.  Merrick, 
sending  to  said  Merrick  the  said  bills  for  freight,  and  delivered 
the  said  ice  to  said  Merrick  at  Plympton.     Neither  said  Merrick 
nor  any  one  else  has  paid  said  freight  charges.     The  defendants 
thereafter  claimed  payment  for  said  car  of  ice  from  Merrick,  but 
payment  has  not  been  mada 

C.  F,  Cfwatej  Jr,^  for  appellant  Lund^  Jewell  &  Wekh^  for  ap- 
pellees. 

Field,  C.  J.  The  plaintiff  is  the  second  in  a  line  of  three  con- 
necting railroads  over  which  the  ice  was  transported,  and  the 
freight  due  to  the  first  two  roads  has  been  paid  by  the  last  We 
assume;  without  deciding  it,  that  the  right  of  the  plaintiff  to 
maintain  this  action  is  the  same  as  if  it  were  the  first  road,  and 
the  freight  had  not  been  paid.     With   whom,  then,  did  the  Bos* 
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ton  k  Maine  Railroad  make  the  contract  for  transportation,  and 
who  promised  that  company  to  pay  the  freight  7  There  was  no 
express  contract  The  defendants,  through  their  servants,  might 
have  contracted  with  the  railroad  to  pay  the  freight,  although,  as 
between  themselves  and  Merrick,  he  was  bound  to  pay  it,  but 
they  made  no  such  contract  in  terms.  A  consignor  of  merchan- 
dise delivered  to  a  railroad  for  transportation  may  be  the  owner, 
and  act  for  himself,  or  may  be  an  agent  for  the  owner,  and  act 
for  him,  and  this  may  or  may  not  be  known  to  the  railroad,  com- 
pany. In  the  present  case  the  railroad  company  knew  the  name 
and  residence  of  the  consignee:  From  the  agreed  facts  it 
appears  that  the  title  to  the  ice  passed  to  Merrick  when  it  was 
put  on  board  the  car,  and  that  it  was  transported  at  his 
risk.  The  doctrine  of  the  courts  of  the  United  States 
seems  to  be  that  the  property  in  goods  shipped  is  presumably 
in  the  consignee,  although  this  presumption  may  be  rebutted 
by  proof.  Lawrence  v.  Minturn,  17  How.  100;  Blum  v. 
The  Caddo,  1  Woods,  64  In  Dicey  on  Parties  to  Actions 
(pages  87,  88),  the  result  of  the  English  decisions  is  stated 
to  be  as  follows :  "The  contract  for  carriage  is,  in  the  absence  of 
any  express  agreement,  presumed  to  be  between  the  carrier  and 
the  person  at  whose  risk  the  goods  are  carried,  i.  a,  the  person 
whose  goods  they  are,  and  who  would  suffer  if  the  goods  were 
lost  *  *  *  When,  therefore,  goods  are  sent  to  a  person  who 
has  purchased  them,  or  are  shipped  under  a  bill  of  lading  by  a 
person's  order,  and  on  his  account,  the  consignee,as  being  the  per- 
son at  whose  risk  the  goods  are,  is  considered  the  person  with 
whom  the  contract  is  made.  He  is  liable  to  pay  for  the  carriage, 
and  is  the  proper  person  to  sue  the  carrier  for  a  breach  of  con- 
tract" And,  (Id.  page  90,  note:)  "When  the  consignor  acts  as 
agent  of  the  consignee,  but  contracts  in  his  own  name,  it  would 
appear  that  either  the  consignor  or  consignee  may  sue."  Dawes 
V.  Peck,  8  Term  R  830;  Domett  v.  Beckford,  5  Barn.  &  Adol. 
622 ;  Coombs  v.  Railway  Co.  8  Hurl.  &  N.  1 ;  Sargent  v.  Morris, 
8  Barn.  &  Aid.  277;  Dunlop  v.  Lambert,  6  Clark  &  R  600 ;  Rail- 
way Co.  V.  Bagge,  15  Q.  B.  Div.  625 ;  Cork  Distilleries  Co.  v. 
Great  Southern  &  W.  Ry.  Co.,  L.  R  7  H.  L  269.  The  cases  gen- 
erally  are  collected  in  Hutch.  Carr.  §  448  ei  seq. ;  Id,,  §  720  €t  seq. 
Most  of  the  English  cases  were  reviewed  in  Blanchard  v.  Page,  8 
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Gray,  281.  That  was  a  case  of  the  carriage  of  goods  by  sea  under 
a  bill  of  lading,  and  it  was  held  that  the  bill  of  lading  was  a  con- 
tract between  the  shipper  and  the  shipowner,  and  that  althoagh  it 
was  shown  that  the  shipper  acted  as  agent  of  the  consignees,  who 
had  bought  and  paid  for  the  goods  before  shipment,  yet  he  could 
bring  an  action  in  his  own  name  for  breach  of  the  contract  of  car- 
riage, unless  he  was  prohibited  by  his  principal,  and  it  was  said 
that  he  would  be  liable  for  the  freight  In  Wooster  v.  Tarr,  8  Al- 
len, 270,  it  was  decided  that  under  a  bill  of  lading  in  the  usual 
form  the  shipper  was  liable  to  the  carrier  for  the  freight,  although 
the  bill  contained  the  usual  clause  that  the  goods  were  to  be  de- 
livered to  the  consignee  or  their  assignees,  "  he  or  they  paying 
freight  for  said  goods,"  etc.  It  was  said  "  to  be  the  settled  doc- 
trine that  a  bill  of  lading  is  a  written  simple  contract  betweeu  a 
shipper  of  goods  and  the  shipowner ;  the  latter  to  carry  the  goods, 
and  the  former  to  pay  the  stipulated  compensation  when  the  ser- 
vice is  performed."  Both  these  cases  were  upon  express  con- 
tracts. 

The  strongest  case  for  the  plaintiff  is  Finn  v.  Railroad  Co.  102 
Masa  283,  which  was  upon  an  implied  contract  In  that 
case  one  Clark  had  ordered  shingles  of  Finn,  who  shipped  them 
on  his  own  account,  under  a  bill  of  lading,  on  board  a  canal  boat, 
to  be  delivered  to  "the  Great  Western  Railroad  Company, 
or  their  assignees,  at  Greenbush,  N.  Y.  Consignee  to  pay 
freight  on  the  delivery."  And  the  shingles  arrived  by  boat 
at  the  freight  station  of  the  railroad  company  at  Greenbush, 
N.  Y.  The  shingles  were  described  in  the  bill  of  lading  as 
marked,  "J.  S.  C.  Extra,"  or  "J.  S.  C."  They  were  burned, 
while  in  the  freight  house,  by  an  accidental  fire.  They  were  in- 
tended to  be  transported  to  Joseph  S.  Clark,  Southampton, 
Mas&  Clark  accepted  and  paid  a  draft  drawn  by  Finn  for  the 
shingles;  and,  in  a  suit  by  Finn  against  him,  Clark  pleaded  the 
amount  of  the  draft  in  set-off,  and  recovered  the  amount,  on  the 
ground  that  "  the  omission  of  the  plaintiff,  Finn,  to  forward  the 
goods  with  proper  directions  to  the  consignee  and  the  place  of 
delivery  authorized  the  defendant,  Clark,  to  treat  the  alleged  sale 
as  one  never  perfected,  and  to  recover  back  the  money  paid  upon 
the  draft"  Finn  v.  Clark,  10  Allen,  479  ;  12  Allen,  522.  Finn 
then  brought  suit  against  the  railroad  company  for  its  failure  to 
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forward  and  deliver  the  shingles  to  Clark.  It  was  held  that 
iilthough  the  case  of  Finn  against  Clark  settled  the  fact  that,  as 
between  them,  the  title  to  the  property  remained  in  Finn,  yet  the 
railroad  company,  not  being  a  party  to  that  suit,  could  not  set  up 
the  judgment  in  it  '^  as  an  estoppel  against  Finn  upon  the  question 
of  *'  delivery.  Finn  v.  Railroad,  102  Mass.  283.  At  the  second 
trial  the  plaintiff  obtained  a  verdict,  and  the  facts  stated  in  the 
exceptions  showed  "  that  the  title  to  the  property  had  passed  to 
Clark  before  the  loss  occurred,  leaving  Finn,  at  most,  only 
right  of  stoppage  in  transitu ;''  and  it  was  in  this  aspect  of  the 
-cose  that  the  opinion  in  112  Mass.  624  was  delivered.  The  con- 
tention of  the  plaintiff  was  that  the  shingles  had  been  delivered  to 
the  railroad  company  with  proper  directions  for  their  transporta- 
tion, and^that  the  defendant  had  neglected  to  transport  them, 
whereby  they  had  been  burned.  In  the  opinion  the  court  say  of 
the  liability  of  a  common  carrier  that  ^^ 'prima  facie  his  contract  of 
service  is  with  the  party  from  whom,  directly  or  indirectly,  he 
receives  the  goods  for  carriage;  that  is,  with  the  consignor. 
*  *  *  When  carrying  goods  from  seller  to  purchaser,  if  there 
is  nothing  in  the  relations  of  the  several  parties  except  what  arises 
from  the  fact  that  the  seller  commits  the  goods  to  the  carrier  as 
the  ordinary  and  convenient  mode  of  transmission  and  delivery, 
in  execution  of  the  order  or  agreement  of  sale,  the  employment  is 
by  the  seller,  the  contract  of  service  is  with  him,  and  actions  based 
upon  the  contract  may,  if  they  must  not  necessarily,  be  in  the 
name  of  the  consignor.  If,  however,  the  purchaser  designates  the 
carrier,  making  him  his  agent  to  receive  and  transmit  goods,  or  if 
sale  is  complete  before  delivery  to  the  carrier,  and  the  seller  is 
made  the  agent  of  the  purchaser  in  respect  to  the  forwarding  of 
them,  a  different  implication  would  arise,  and  the  contract  of  ser- 
vice might  be  held  to  be  with  the  purchaser."  Although  this 
was  not  a  suit  to  recover  freight,  the  principles  on  which  it  was 
decided  are  applicable  to  such  a  suit,  and  the  effect  of  this  and 
the  previous  decisions,  we  think,  is  that  in  this  commonwealth, 
when  the  vendor  of  goods  delivers  them  to  a  railroad  to  be 
carried  to  the  purchaser,  although  the  title  passes  to  the 
purchaser  by  the  delivery  to  the  railroad  company,  and  tlie 
name  and  address  of  the  consignee,  who  is  the  purchaser,  is 
known  to  the  company,  the  vendor  is  presumed  to  make  the  con- 
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tract  for  transportation  with  the  company  on  his  own  behalf,  and 
is  held  liable  to  the  company  for  the  payment  of  the  freight. 
This  presumption,  however,  is  a  disputable  one,  and  may  be  re- 
butted or  disproved  by  evidence;  and  if  the  vendee  has  ordered 
the  goods  to  be  sent  at  his  risk,  and  on  his  account,  he  also  may 
be  held  liable  as  the  real  principal  in  the  contract  See  Bying- 
ton  V.  Simpson,  184  Masa  169.  But,  whether  the  presumption 
be  one  way  or  the  other,  it  is  a  matter  of  inference  from  the  par- 
ticular circumstances  of  the  case,  and  the  question  which  is  always 
to  be  considered  is  the  understanding  of  the  parties.  See  Rail- 
road V.  Whitcher,  1  Allen,  497.  In  the  present  case  there  was  no 
bill  of  lading  or  receipt  signed  by  the  railroad  company,  and  ac- 
cepted by  the  defendants.  There  was  a  waybill,  but  it  does  not 
appear  that  the  names  of  the  defendants  were  in  it  The  freight 
charges  were  made  in  every  instance  to  Merrick,  the  consignee, 
and  the  bills  for  freight  were  sent  to  him.  Tliese  facts,  and  per- 
haps some  others  stated  in  the  agreed  facts,  afford  some  evidence 
that  the  railroad  company  understood  that  Merrick  was  to  pay 
the  freight  to  the  company.  Upon  an  agreed  statement  of  facts 
this  court  cannot  draw  inferences  of  fact,  unless  they  are  neces- 
sary inferences.  Railroad  v.  Wilder,  137  Mass.  536.  The  agreed 
facts  in  this  case,  we  think,  contain  some  evidence  that  the  under- 
standing of  all  the  parties  was  that  Merrick  should  pay  the  freight 
to  the  railroad  company  ;  and  we  cannot  hold,  as  matter  of  law, 
that  the  defendants  made  a  contract  on  their  own  behalf  to  pay 
the  freight     Judgment  affirmed.* 


Ci'i'Ai'j  liability  of  coiurig^or  for  the  fMLghU — Hutchinson  says  that 
the  consignee  is  presumptively  the  owner  of  the  goods  and  prima  fade  liable 
for  the  freight.  Hutch.  Can*.  §  448.  But  the  carrier  may  hold  the  consignor 
for  the  freight,  unless  estopped  by  his  agreement  or  conduct.    Ibid.,  §  451. 
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(Supreme  Court  of  Colorado,  May  29,  1898.) 

1.  Railroad  COMPANIES.  Stock-killing  statute.  Questions  op  Prac- 
ncK.  Where  the  court  announced  that  a  new  trial  should  be  allowed,  and 
plaintiff  then  declared  that  be  elected  to  stand  by  his  case  as  made,  and  there- 

♦  Reported  in  84  N.  E.  Rep.  91. 
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upon  the  court  dismissed  the  action,  held,  that  the  circumstances  showed  that 
all  parties  intended  to  treat  the  case  as  though  the  court  had  dismissed  the  ac- 
tion or  granted  a  nonsuit  on  the  ground  that  plaintiff  had  failed  to  "  prove  a 
sufficient  case  for  the  jury/'  and  the  ends  of  justice  will  be  subserved  by  the 
court  of  review  treating  the  case  according  to  the  intention  of  the  parties. 

2.  When  case  should  be  submitted  to  jury.  Where  the  evidence 
is  conflicting,  or  of  such  a  character  that  different  conclusions  may  be  reason- 
ably drawn  therefrom,  the  case  presents  a  question  of  fact  for  the  jiuy  under 
proper  instructions.  ^ 

8.  Grounds  of  decision  of  lower  court  nmc aterial  when  its  judg- 
ment IS  CORRECT.  Though  the  dismissal  of  an  action  may  not  be  warranted 
on  the  ground  stated  in  the  judgment  order,  yet,  if  the  record  discloses  other 
grounds  which,  as  a  matter  of  law,  show  that  plaintiff  was  not  entitled  in  any 
event  to  recover  in  the  action,  a  judgment  of  dismissal  may  be  upheld. 

4.  Validity  of  statute  rendering  company   liable  for  injuries  to 

STOCK  irrespective  OF  NEGLIGENCE  OR  BREACH  OF   DUTY.      A  Statute  Which 

renders  a  railroad  company  absolutely  liable  for  stock  killed  or  injured  by  the 
operation  of  its  cars  or  engines,  irrespective  of  negligence  or  the  breach  of  any 
duty  imposed  by  law  for  thu  prevention  of  such  results,  and  without  affording 
the  company  any  opportunity  to  be  heard  on  the  question  of  amount  of  liabil- 
ity, is  unconstitutional  and  void,  as  denying  such  company  the  equal  protec 
tion  of  the  laws  and  depriving  it  of  its  property  without  due  process  of  law. 

5.  Invalidity  of  statute  must  be  clear  to  justify  court  in  de- 
claring IT  VOID.  A  legislative  act,  within  the  sphere  of  legislative  power, 
and  not  an  encroachment  upon  the  province  of  some  other  department  of  the 
government,  will  be  upheld,  unless  clearly  in  conflict  with  some  provision  of 
the  constitution  of  the  state  or  nation,  or  in  violation  of  some  private  right 
thereby  secured. 

6.  When  invalidity  of  part,  invalidates  the  whole  statute. 
Where  the  sections  of  a  statute  must  be  construed  together  as  dependent,  and 
not  as  independent,  provisions,  the  invalidity  of  one  part  invalidates  other  parts. 

THIS  action  was  founded  upon  chapter  93,  Gen.  St  1888,  as 
amended  by  the  act  of  1885.  Section  13  and  amended  sec- 
tions 14  and  15.  are  as  follows : 

"  Sec.  13.  That  every  railroad  or  railway  corporation  or  com- 
pany operating  any  line  of  railroad  or  railway,  or  any  branch 
thereof,  within  the  limits  of  this  state,  which  shall  damage  or  kill 
any  horse,  mare,  gelding,  filly,  jack,  jenny,  or  mule,  or  any  cow, 
heifer,  bull,  ox,  steer,  or  calf,  or  any  other  domestic  animal,  by 
running  any  engine  or  engines,  car  or  cars,  over  or  against  any 
such  animal,  shall  be  liable  to  the  owner  of  such  animal  for  the 
damages  sustained  by  such  owner  by  reason  thereof. 

**Sec.  14.  If  the  owner  of  any  animal  or  animah  so  killed,  or 
his  or  her  authorized  agent,  shall  make  affidavit  before  some  offi- 
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cer  authorized  to  administer  oaths  that  he  or  she  was  the  owner  or 
authorized  agent  of  the  owner,  of  the  recorded  brand  found  upon 
the  animal  or  animals  so  killed  or  damaged  at  the  time  of  such 
killing  or  damaging,  and  such  persons  shall,  within  six  months 
after  such  killing  or  damaging,  deliver  such  affidavit  to  the  agent 
or  any  officer  of  such  company  or  corporation,  together  with  a 
certificate  of  his  or  her  mark  or  brand,  under  official  seal  of  any 
officer  authorized  by  law  to  record  such  mark  or  brands, 
or  shall  make  affidavit  that  the  animal  killed  or  damaged, 
as  aforesaid,  had  no  recorded  mark  or  brand,  and  that 
he  or  she  is  the  owner  of  such  animal,  describing  it,  and 
the  corporation  or  company  shall  pay  to  such  person  de- 
livering such  affidavit  and  certificate,  or  such  affidavit  last  afore- 
said, as  follows:  Schedule.  For  American  sheep,  each,  two 
dollars  and  fifty  cents,  ($2.50);  for  Mexican  sheep  and  goats,  one 
dollar  and  fifty  cents,  ($1.50);  for  Texas  cattle,  yearlings,  twelve 
dollars,  ($12.00);  for  Texas  cattle,  two  years  old,  seventeen  dol- 
lars, ($17.00);  for  Texas  cattle,  three  years  old,  steers  and  cows, 
twenty  dollars,  ($20.00);  for  Texas  cattle,  four  years  old,  steers 
or  over,  twenty-five  dollars,  ($25.00);  for  American  yearlings,  fif- 
teen dollars,  ($15.00);  for  American,  two  years  old,  twenty  dol- 
lars, ($20.00);  for  American,  three  years  old,  steers  and  cows  of 
all  ages,  twenty-eight  dollars,  ($28);  for  American,  four  years 
old  steers  and  over,  thirty-four  dollars,  ($84);  for  calves,  ten  dol- 
lars, ($10.)  The  above  price,  when  paid,  shall  be  payment  in  full. 
All  Texas  and  Mexican  cattle  shall  be  considered  as  Texas 
cattle,  and  half-bloods  shall  be  classed  as  American  cattle. 
Thoroughbred  cattle,  milch  cows,  high-grade  American  cattle 
and  grade  bulls  shall  be  paid  for  at  their  cash  value.  Thorough- 
bred sheep  shall  be  paid  for  at  their  cash  value ;  horses,  mules 
and  asses  shall  be  paid  for  at  their  cash  value;  provided,  that  no  rail- 
road company  shall  at  any  time  be  required  to  pay  more  than 
the  market  value  of  any  animal  killed  or  damaged,  except  as 
hereinafter  provided.  In  all  cases  where  such  railroad  company 
or  corporation  shall  kill  any  of  the  stock  mentioned  in  this  act, 
and  for  which  no  price  or  sum  is  fixed,  the  owner  or  agent  of 
such  stock  shall,  after  the  filing,  as  aforesaid,  of  an  affidavit  and 
certificate  of  brand  or  affidavit  of  ownership,  which  affidavit 
VOL.  vm— 17 
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shall  contain  a  statement  of  class,  grade,  and  value  of  such  ani- 
mal or  animals,  select  some  disinterested  freeholder  of  the 
county  where  such  killing  took  place,  and  shall  notify  such  com- 
pany or  corporation  of  said  selection,  and  such  company  or  cor- 
poration shall,  within  three  days  thereafter,  select  some  suitable 
person  to  act  with  person  so  selected,  and  the  two  so  selected 
shall  select  a  third,  and  the  three  so  selected  shall,  without  de- 
lay, proceed  to  appraise  the  value  of  the  stock  so  killed  or  dam- 
aged, a  majority  of  which  three  appraisers  shall  be  sufficient  to 
determine  the  same ;  and  shall  certify,  under  oath,  such  ap- 
praisement to  an  agent  or  superintendent  of  such  company 
or  corporation.  In  case  such  railroad  or  corporation  shall 
refuse  or  neglect  to  appoint  such  appraiser,  it  shall  be  the  duty 
of  the  justice  of  the  peace  nearest  to  the  place  where 
such  stock  was  so  killed  or  damaged  to  select  three 
disinterested  persons  as  appraisers,  and  administer  to  them  an 
oath  to  honestly  appraise  the  value  of  such  stock,  which  ap- 
praiser shall,  without  delay,  appraise  and  forward  to  such  jus- 
tice the  result  of  such  appraisement,  which  justice  shall,  within 
ten  days  thereafter,  forward  to  an  agent  or  superintendent  of  such 
railroad  or  corporation,  a  certificate  of  the  result  of  such  ap- 
praisement and  the  costs  thereof;  and  such  railroad  or  corpora- 
tion shall,  within  thirty  days  after  the  receipt  of  such  certificate, 
pay  to  the  owner  of  the  stock  so  killed  or  damaged,  or  to  his  or 
her  authorized  agent,  the  amount  of  such  appraisement,  together 
with  all  the  costs,  as  aforesaid ;  and  in  all  cases  where  the  value 
of  such  stock  is  established  by  this  act,  such  company  or  corpora- 
tion shall  pay  for  such  stock  within  thirty  days  after  the  delivery 
of  the  affidavit  and  certificate  of  ownership  of  brand,  or  affidavit 
of  ownership  of  said  stock,  and  if  any  such  company  shall  so  fail 
to  pay  for  such  stock  within  thirty  days  after  the  delivery  of  such 
affidavit  and  certificate,  such  company  shall  be  liable  for  double 
the  value  the  appraised  or  schedule  value  of  any  such  animal  or 
animals,  together  with  reasonable  attorneys'  fees,  to  be  allowed 
by  the  court;  and  all  persons  selected  or  appointed  under  this 
section  shall  receive  the  sum  of  one  dollar,  to  be  paid  by  said 
railroad  company  or  corporation,  as  hereinbefore  provided ;  pro- 
vided that  any  railroad  company  having  fenced  its  line  of  road, 
or  any  part  thereof,  or  who  may  hereafter  fence  its  road,  or  any 
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part  thereof,  with  a  good  and  lawful  fence,  and  pat  in  good  and 
sufficient  cattle  guards,  and  have  put  in  gateways  upon  and  across 
their  said  milroad,  at  the  request  of  persons  holding  or  owning 
land  adjacent  to  said  railroad,  for  the  private  use  and  accommo- 
dation of  said  adjacent  ownera  or  holders  of  land,  said  railroad 
company  shall  not  be  held  liable  for  the  killing  or  injury  of  any 
stock  getting  through  said  gateways,  belonging  to  said  party  at 
whose  request  and  for  whose  accommodation  said  gateway  was 
made,  unless  such  killing  or  injury  was  occasioned  by  the  fault 
or  negligence  of  said  railroad  company  or  its  employes. 

"  Sec.  15.  Every  railroad  company  shall  keep  a  book  at  the 
county  seat  of  each  county  through  which  their  road  runs;  pro- 
vided that  said  road  runs  or  passes  through  the  county  seat 
If  such  railroad  does  not  pass  through  the  county  seat,  then  such 
book  shall  be  kept  at  the  principal  town  in  the  county  through 
which  it  passes ;  and  it  is  hereby  made  the  duty  of  the  said  com- 
pany to  cause  to  be  entered  in  said  book,  within  fifteen  days  after 
the  killing  of  any  animal,  a  description,  as  nearly  as  may  be,  of 
such  animal,  its  color,  age,  marks  £^nd  brands,  and  shall  keep  said 
book  subject  to  the  inspection  of  persons  claiming  to  have  had 
animals  killed.  Should  any  company  fail  to  keep  said  book,  or 
to  file  such  notice,  in  the  manner  herein  provided,  or  to  enter 
therein  such  description  of  any  animal  killed,  for  a  period  of 
fifteen  days  thereafter,  such  company  shall  be  liable  to  the  owner 
of  such  animal  to  an  amount  twice  the  full  value  thereof."  Gen. 
St  1888,  p.  814;  Sess.  Laws,  1885,  pp.  804,  888. 

Wadsworth  was  plaintifiE  below.  The  Union  Pacific  Eailway 
Company  was  defendant  At  the  October  term,  1887,  the  cause 
'  was  tried  by  a  jury,  and  verdict  rendered  in  plaintiff's  favor.  A 
motion  for  a  new  trial  was  interposed  by  defendant,  and  at  a  sub- 
sequent term  the  following  proceedings  were  had  and  entered  of 
record :  *•  And  afterwards,  and  on  the  25th  day  of  April,  1888, 
the  same  being  one  of  the  regular  juridicial  days  of  the  April, 
1888,  term  of  the  said  court,  the  motion  for  new  trial  aforesaid 
having  been  continued  for  further  hearing  to  said  last  named 
term,  and  having  been  argued  in  chambers  meanwhile  in  vacation, 
and  now  coming  on  for  final  hearing  and  determination,  and  the 
court,  being  of  the  opinion  that  said  motion  should  be  allowed, 
but  plaintifiE  electing  to  stand  by  his  case  as  made,  doth  order  and 
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adjudge  that,  there  being  no  evidence  that  defendant's  engine  or 
cai-s  ran  over  or  against  the  honse  of  plaintiff  herein  in  question, 
said  animal,  upon  the  contrary,  appearing  to  have  iiin  into  or 
against  the  moving  train  of  defendant's  cars,  this  action  of 
plaintiff,  under  the  statutes  counted  upon  ther^n,  does  not  lie, 
and  the  same,  the  evidence,  and  the  verdict  herein,  notwithsumd- 
ing,  is  dismissed  at  tkie  costs  of  the  plaintiff."  The  plaintiff  seeks 
a  reversal  of  this  judgment  by  writ  of  error. 

Bailey  Jc  Wilkin^  for  plaintiff  in  error.  Teller  <k  Orahood  and 
C.  M.  Kendall,  for  defendant  in  error. 

Elliott,  J.  (after  stating  the  facta)  The  dismissal  of  the 
action,  as  shown  by  the  record,  is  assigned  for  error. 

1.  The  dismissal  was  somewhat  irregular,  but  it  is  not  difficult 
to  understand  its  meaning.  The  cause  had  been  tried  by  jury, 
resulting  in  a  verdict  in  plaintiff's  favor,  finding  that  the  value  of 
the  horse  killed  was  $200,  and  assessing  plaintiff's  damages  at 
$400  on  each  of  the  two  causes  of  action.  Upon  consideration  of 
defendant's  motion  for  a  new  trial,  the  court  was  of  opinion  that 
it  should  be  allowed,  and  so  announced  its  conclusion.  There- 
upon plaintiff  declared  that  he  elected  to  stand  by  his  case  as 
already  made,  and  the  district  court  then  and  there  dismissed  the 
action  at  plaintiff's  costs.  The  declaration  of  plaintiff  was  equiv- 
alent to  saying  that  he  could  not  prove  any  better  case,  and  that 
he  desired  to  obviate  the  necessity  for  another  trial  The  bring- 
ing of  the  whole  record  to  this  court  for  review,  including  the  bill 
of  exceptions,  containing  "  all  the  testimony  offered,  given  or  re- 
ceived on  the  trial,"  clearly  indicates  that  the  intention  of  the 
parties  was  to  treat  the  action  of  the  court  as  though  the  court 
had  dismissed  the  action  or  granted  a  nonsuit  on  the  grounil  that 
plaintiff  had  failed  to  "  prove  a  sufficient  case  for  the  jury.'* 
That  such  was  the  understanding  and  intention  of  plaintiff  as  well 
as  the  defendant,  is  confirmed  by  the  fact  that  the  assignments  of 
error  and  argument  of  counsel  in  this  court  extend  to  the  conclu- 
sions of  the  trial  court  upon  the  evidence,  the  pleadings  and  the 
statutes  upon  which  the  action  is  founded. 

2.  The  Code  of  Civil  Procedure  contemplates  that  the  sub- 
stance, and  not  the  mere  form,  of  judicial  proceedings  shall  be 
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regarded  ia  determining  the  rights  of  parties ;  hence  we  shall  re- 
view this  cause  according  to  the  intention  of  the  parties,  as  above 
stated,  since  it  is  obvious  that  the  ends  of  justice  will  be  thereby 
accomplished.  Code,  §  78,  also  section  443 ;  Eailway  Co.  v. 
Chandler,  8  Colo.  376,  8  Pac.  Rep.  571 ;  Town  of  Idaho  Springs 
V.  Filteau,  10  Colo.  105,  14  Pac.  Rep.  48. 

3.  Upon  a  careful  examination  of  the  evidence  we  are  of  the 
opinion  that  the  court  would  not  have  been  justified  at  the  close 
of  the  evidence  in  dismisssing  the  action  or  in  granting  a  nonsuit 
on  the  ground  that  there  was  no  evidence  tending  to  prove  that 
defendant's  engine  or  cars  ran  over  or  against  the  plaintiff's  horse, 
as  stated  in  the  finding  of  the  court  The  evidence  on  that  phase 
of  the  case  was  somewhat  conflicting,  or  of  such  a  character  that 
different  conclusions  might  have  been  reasonably  drawn  there- 
from ;  and  so  the  evidence  did  not  present  a  question  of  law  for 
the  court,  but  one  of  fact  for  the  jury  under  proper  instructions. 
2  Thomp.  Trials,  §  2242  et  seq,;  Lord  v.  Refining  Co.,  12  Cola 
394,  21  Pac.  Rep.  148 ;  Denny  v.  Williams,  5  Allen,  1-5. 

4.  But  it  is  contended  that,  though  the  grounds  for  dismissing 
the  action,  as  stated  in  the  court^s  finding,  are  not  sufficient  in 
law,  yet  the  judgment  of  dismissal  should  be  upheld,  since  the 
record  discloses  other  facts  which,  as  a  matter  of  law,  show  that 
plaintiff  was  not  entitled,  in  any  event,  to  recover  in  the  action. 

5.  The  complaint  contains  two  causes  of  action.  Each  count 
is  founded  upon  certain  provisions  of  the  statute  relating  to  stock 
killed  by  the  operation  of  railroads.  The  killing  occurred  in 
June,  1886 ;  hence  we  must  consider  the  law  as  it  existed  at  that 
time  See  Gen.  St  883,  c.  93,  §  2804  et  seq.  Also  acts  amenda- 
tory thereof, — Sesa  Laws  1885,  pp.  304,  338.  Neither  count  of 
the  complaint  alleges  any  negligence  on  the  part  of  the  defendant 
company  in  respect  to  the  killing  of  plaintiff's  horse  Prior  to  the 
act  of  1885,  above  cited,  it  was  provided  by  statute  that  any  rail- 
road company  operating  its  road  within  this  state  which  should 
damage  or  kill  any  domestic  animal  by  running  any  of  its  engines 
or  cars  over  or  against  such  animal  should  be  liable  to  the  owner 
of  such  animal  for  the  damages  thereby  occasioned.  The  statute 
contained  a  fixed  schedule  of  prices  to  be  paid  for  certain  kinds 
of  animals  so  killed.  It  is  also  provided  for  an  appraisement  of 
the    value  of  the  animals  for  which   no    schedule    price    was 
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fixed,  but  the  appraisement  was  required  to  be  made  with- 
out any  trial  in  court,  and  no  proof  of  negligence  on  the 
part  of  the  railway  company  was  requii-ed  in  order  to  establish 
its  liability.  By  the  act  of  1885  an  amendment  to  section  14  was 
added,  relating  to  fences,  cattle  guards,  and  gateways,  by  which  it 
was  provided  that  under  certain  circumstances  a  railroad  company 
should  not  be  held  liable  for  the  killing  or  injury  of  any  stock, 
unless  such  killing  or  injury  was  occasioned  by  the  fault  or 
negligence  of  the  company  or  its  employes.  This  peculiar  pro viso 
was  again  amended  in  1891  (Sess.  Laws,  p.  281),  but  the  amend- 
ment was  too  late  to  affect  this  case.  The  first  count  of  the 
complaint  contains  an  averment  to  the  effect  that  defendant's 
railway  line,  at  the  place  where  plaintiff's  horse  was  killed, 
was  not  then  and  there  fenced  with  a  good  and  lawful 
fence,  or  with  any  fence  whatever;  also  a  further  averment  that 
"  said  railway  line,  at  the  point  thereon  of  said  killing,  was  not 
fenced  as  by  said  statute  advised."  These  averments  were  not 
suflBcient,  under  the  act  of  1885.  According  to  the  terms  of  that 
act,  before  plaintiff  could  claim  that  the  defendant  company 
owed  him  any  duty  in  respect  to  fencing  its  milway,  it  was 
necessary  for  him  to  allege  that  he  was  the  owner  or  holder  of 
land  adjacent  to  such  railway;  that  he  had  requested  defend- 
ant to  fence  its  railroad,  put  in  cattle  guards  and  gateways ;  and 
that  his  horse  was  killed  by  reason  of  defendants  neglect 
to  comply  with  such  request  The  complaint  does  not  contain 
such  allegations.  Moreover,  according  to  the  strict  terms  of  the 
proviso,  the  company  could  not,  even  by  fencing,  putting  in  cat- 
tle guards  and  gateways,  exempt  itself  from  the  uncondi- 
tional liability  otherwise  imposed  by  the  statute,  except  as 
against  the  party  requesting  the  gateway  to  be  made.  From  the 
foregoing  it  follows  that,  in  order  to  warrant  a  recovery  for  plaintiff 
under  the  first  count  of  his  complaint,  as  the  statute  existed 
when  the  first  alleged  cause  of  action  arose,  it  must  be  held,  un- 
conditionally, that  if  any  railroad  company  operating  its  road  in 
this  state  should  damage  or  kill  a  domestic  animal  by  running  its 
engines  or  cars  over  or  against  such  animal,  the  railroad  company 
would  be  liable  therefor,  irrespective  of  any  act  of  negligence  on 
the  part  of  such  company.  If  such  statute  were  valid,  then,  accord- 
ing to  its  literal  terms  plaintiff's  right  to  recover  must  be  upheld. 
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6.  Counsel  for  plaintiflE  rely  upon  the  case  of  Railway  Co.  v.  De 
Busk,  12  Colo.  294,  20  Paa  Rep.  752,  as  sustaining  the  stock- 
killing  statute  as  it  existed  under  the  act  of  1885.     In  that  case  a 
statute  declaring  that  every  railroad  company  shall  be  liable  for 
all  damages  by  fii*e  that  is  set  out  or  caused  by  opeittting  its  road, 
in  this  state,  was  upheld  as  constitutional,  the  court  holding  that 
'*  such    statutes    are     not      penal,     but    purely    remedial    in 
their    nature,"    and    that    the    liability    thus    declared    "was 
but    the     re-enactment,    pro    tanio,     of     the    ancient     com- 
mon    law,     for    the   better    protection    of    property    exposed 
to  such  unusual  dangers."     Tlie  conclusion  in  the  De  Busk  case 
was  sustained  by  numerous  decisions  by  courts  of  last  resort  in 
other  states  having  fire  statutes  similar  to  our  own.     As  early  as 
1847  Chief  Justice  Shaw  declared  that  the  design  as  well  as  the 
I^al  effect  of  such  a  statute  was  to  afford  indemnity  to  those  suf- 
fering damage  from  fire  caused  by  the  use  of  a  dangerous  appa- 
mtu&     This  same  view  was  again  expressed*  in  1863  by  Chief 
Justice  Bigelow,  as  follows:  "It  is  not  a  penal  statute, but  purely 
ren^edial  in  its  nature;  and  it  is  to  be  interjireted  fairly  and  liber- 
ally, so  as  to  secure  to  parties  injured  an   indemnity  from  those 
who  reap  ihe  advantages  and  profits  arising  from  the  use  of  a 
dangerous  mode  of  locomotion,  by  means  of  which  buildings  and 
other  property  are  destroyed."     Hart  v.   Railroad  Co.,  18  Meta 
(Mas&)  99;  Lyman  v.  Railroad  Co.,  4  Cush.  288;  Pratt  v.  Rail- 
road Co.,  42  Me.  579 ;  Smith  v.  Railroad  Co.,  63  N.  H.  25 ;  Ross 
V.   Railroad  Co.,   6   Allen,  90;  Rodemacher  v.  Railway  Co.,  41 
Iowa,  297.     It  is  true  that  in  the  De  Busk  case  various  decisions 
relating  to  stock-killing  statutes  were  referred  to  and  commented 
upon   by  way  of  analogy  or  illustration.     Such  references  and 
comments  are  not  to  be  taken  as  sustaining  the  validity  of  the 
stock-killing  statute.     The  question  of  the  validity  of  such  statute 
was  not  then  before  the  court     As  was  said  in  Johnson  v.  Bailey, 
17  Colo.  69 ;  28  Pac.  Rep.  81 :  "  It  is  not  every  remark  in  a  judicial 
opionion    tliat  amounts   to  a  judicial  decision."     In  Cohens   v. 
Virginia,  6  Wheat   264,  Chief  Justice   Marshall  said  :  "It  is  a 
maxim  not  to  be  disregarded   that  general  expressions   in   every 
opinion   are   to  be  taken  in  connection  with  the  case  in  which 
those  expressions  are  used.     If  they  go  beyond  the  case  they  may 
be  respected,  but  ought  not  to  control   the  judgment  in  a  subse- 


136  Wadsworth  v.  Union  Pac.  By.  Co. 

quent  sait  when  the  very  point  is  presented  for  decision.  The 
reason  of  this  maxim  is  obvious.  The  question  actually  before 
the  court  is  investigated  with  care,  and  considered  in  its  full  ex- 
tent Other  principles,  which  may  serve  to  illustrate  it,  are  con- 
sidered in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases   is  seldom  completely  investigated." 

The  decision  in  Railway  Co.  v.  Henderson,  10  Colo.  1 ;  13  Pac 
Rep.  910,  cannot  be  considei*ed  as  upholding  the  constitutionality 
of  the  stock-killing  statute.  True,  it  was  remarked  in  the  opinion 
in  that  case  that  the  statute  was  a  cumulative  remedy ;  but  the 
real  question  decided  was  that  the  statute  did  not  repeal  or  suspend 
the  common-law  action  for  damages  occassioned  by  n^ligenoe, 
and  the  judgment  of  the  lower  court  was  affirmed  upon  the 
ground  that  the  evidence  fairly  tended  to  establish  negligence. 
The  first  point  of  the  syllabus  in  the  Henderson  case  was,  thei-e- 
fore,  unwarranted  by  the  decision.  In  Railroad  Co.  v.  Lujan,  6 
Colo.  338,  the  decision  turned  upon  a  question  of  pleading.  It 
does  not  appear  that  the  constitutionality  of  the  stock-killing 
statute  was  challenged,  either  in  the  Lujun  case  or  the  Henderson 
case.  The  maxim  " stare  decisis"  therefore,  cannot  be  fairly  in- 
voked as  sustaining  the  constitutionality  of  such  statute. 

The  statute  making  every  railroad  company  unconditionally 
liable  in  case  it  shall  kill  or  damage  a  domestic  animal  by  running 
its  trains  over  or  against  such  animal  stands  on  a  footing  quite 
different  from  the  fire  statute.  Fire  is  a  dangerous  element,  and 
according  to  the  ancient  common-law  rule  was,  as  stated  in  the 
De  Busk  Case,  that  '^a  person  who  makes  a  fire  must  see  that  it 
does  no  harm,  and  must  answer  for  the  damage,  if  it  does  any." 
In  the  case  of  domestic  animals,  the  general  rule  at  common  law 
was  that,  if  such  animals  trespassed  upon  the  lands  of  others,  the 
owner  was  liable  in  damages,  unless  he  could  show  that  the 
lands  should  have  been  fenced.  Besides,  the  rule  at  common 
law  was  that  a  party  running  coaches  or  other  vehicles  could  be 
held  liable  for  damages  caused  by  such  vehicles  on  the  ground 
of  negligence  or  willful  misconduct,  but  not  when  the  damage  was 
the  result  of  pure  accident  Since  by  the  progress  of  invention 
vehicles  propelled  by  steam  and  electricity  have  come  into  use  as 
a  means  of  transporting  persons  and  property,  the  common -law 
rule  of  liability  on  the  ground  of  negligence  has  been  applied  to 
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the  operation  of  such  vehicles,  though  a  higher  degree  of  dili- 
gence has  been  required  on  account  of  the  greater  liability  to  in- 
jury arising  from  the  use  of  a  more  dangerous  motive  power. 
But  we  are  not  aware  that  it  has  ever  been  held  as  a  common-law 
rule  that  steam  or  electric  railway  companies,  lawfully  operating 
their  trains,  are  liable  for  damages  thereby  occasioned  in  the  ab- 
sence of  negligence.  By  virtue  of  statutes,  however,  railway  com- 
panies have  frequently  been  required  to  provide  additional  safe- 
guards against  accidents  and  injuries  to  persons  and  property 
from  the  operation  of  their  traina  These  requirements  have  been 
upheld  as  valid  police  regulations,  nnd  omissions  to  comply  tiiere- 
with  have  been  held  to  constitute  sufficient  ground  of  liability. 
For  example  :  It  has  been  held  that  a  statute  requiring  a  railroad 
company  to  fence  its  line  of  railway  is  a  valid  police  regulation, 
and  in  states  where  such  statutes  have  been  adopted  railway  com- 
panies have  been  held  liable  for  injuries  done  to  domestic  animals 
where  the  injury  is  shown  to  have  been  occasioned  by  the  neglect 
of  the  company  to  fence  its  railway.  The  element  of  neglect 
is  the  basis  of  liability  in  such  cases.  Perhaps  the  same  rule 
may  apply  where  the  statute  gives  railway  companies  the  option 
of  fencing  their  roads  on  pain  of  being  held  liable  for  injuries 
caused  to  animals  through  neglect  to  avail  themselves  of  the  op- 
portunity of  fencing.  Hayes  v.  Railroad  Co.,  Ill  U.  S.  228;  4 
Sup.  Ct  Rep.  869;  Railway  Co.  v.  Humes,  115  U.  S.  512 ;  6  Sup. 
Ct  Rep.  110;  Railroad  Co.  v.  Peoples,  92  111.  97;  Wilder  v.  Rail- 
Co.,  65  Me.  832 ;  Barnett  v.  Railroad  Co.,  68  Mo.  56 ;  Thorpe  v. 
Railroad  Co.,  27  Vt  140;  Dacres  v.  Navigation  Co.,  1  Wash.  St 
525 ;  20  Pac.  Rep.  601. 

7.  It  is  earnestly  contended  that  the  stock-killing  statute  as  it 
existd  under  the  act  of  1885  was  unconstitutional.  The  power 
of  the  courts  to  declare  legislative  acts  unconstitutional  should  be 
exercised  with  that  delicacy  and  consideration  which  are  always 
due  to  a  co-ordinate  department  of  the  government  So  long  as 
a  legislative  act  is  within  the  sphere  of  legislative  power — that  is, 
so  long  as  it  is  not  an  encroachment  upon  the  province  of  some 
other  department  of  the  government — it  will  be  upheld,  unless 
clearly  in  conflict  with  some  provision  of  the  constitution  of  the 
state  or  nation,  or  in  violation  of  some  private  right  thereby  se- 
VOL.  VIII — 18 
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cured.  The  conflict  between  the  legislative  act  and  some  specific 
provision  of  the  fundamental  law  must,  in  general,  be  clearly  ap- 
parent, or  the  act  will  not  be  deemed  unconstitutional.  That  a 
statute  may,  in  the  opinion  of  tlie  court,  be  against  the  spirit  of 
the  constitution,  or  against  the  policy  of  the  gbvernment,  is  not 
sufficient  to  warrant  the  court  in  declaring  it  unconstitutional. 
Tiie  courts  cannot  arrest  unwise  or  oppressive  acts  of  legislation 
so  long  as  such  acts  are  within  constitutional  bounds.  Cooley, 
Const.  Lira.  (6th  Ed.)  c.  7. 

8.  Stock-killing  statutes  similar  to  our  own  have  been  consid- 
ered and  held  unconstitutional  in  several  statea     The  court  of  ap- 
peals of  this  state  has  also  expressed  a  like  opinion.     These  de- 
cisions have  been  placed  upon    various  grounds     The  statute  in 
question  was  obviously  intended  to  be  remedial  as  well  as  penal. 
Suth.  St   Const  §§  208,  359.     The  statute  cannot  be  sustained 
upon  the  ground  that  it  is  penal.     It  lacks  an  essential  element  of 
a  penal  statute,  in  that  it  permits  the  penalty  to  be  visited  upon  a 
party  not  guilty  of  doing  anything  prohibited,  or  of  violating  any 
duty  imposed  by  law.     Potter,  Dwar.  St  74.     The  statute  cannot 
be  classed  as  merely  remedial,  nor  as  a  statute  of  indemnity,  in 
that  it  fixes  the  amount  to  be  paid  for  certain  kinds  of  animals  by 
an  arbitrary  schedule  of  prices  without  allowing  proof  of  their 
actual    valua     As    to   other  kinds  of  animals,  also,  it    provides 
for  fixing  their  value  by  appraisers,  without  allowing  proof  of  their 
real    value,    and    in    a    certain     contingency    the    value    may 
be  fixed   by    a    proceeding    wholly  ex  parte.     It  is  no  answer 
to   these    objections     that     the    schedule    of    prices     may     be 
reasonable,    or    that   railroad   companies    may   join    in    the  ap- 
praisement proceedings.     A  statute  cannot  be  considered  merely 
remedial  or  compensatory   which    compels   a   party  to  pay  for 
property  destroyed  without   allowing  him  to  produce   evidence 
of  its  value.     It  is  true  the  statute  says  that  "no  railroad  company 
shall  at  any  time  be  required  to  pay  more  than  the  market  value 
of  any  animal  killed  or  damaged ;  "  but  nowhere  in  the  statute 
is  there  any  provision  for  an  ascertainment  of  such  value  by  evi- 
dence or  by  the  usual  mode  of  hearing  and  trial,  or  by  any  mode 
of  actual  trial.     The  statute  not  only  makes  a  railroad  company 
unconditionally  liable  for  any   domestic  animal   it  may  kill  or 
damage,  but  it  deprives  the  company  of  the  mode  of  trial  afforded 
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to  other  litigants  in  like  casea  6j  the  term^  of  the  statate,  when 
the  value  of  an  animal  is  fixed  by  the  schedule,  neither  party  can 
vary  the  same ;  in  the  appraisement  of  other  animals  neither 
party  can  be  heard  by  witnesses  or  counsel.  This  would  seem  to 
bear  equally  against  both  parties,  but  it  does  not.  The  remedy 
of  the  statute  being  cumulative,  the  owner  of  animals  killed  or 
damaged  may  resort  to  the  statute,  or  he  may  rely  upon  his 
common  law  action,  as  was  held  in  the  Henderson  Case.  Suth. 
St  Const  §  399.  But  when  the  owner  resorts  to  the  statute, 
there  is  no  alternative  for  the  railroad  company,  if  the  statute  be 
upheld.  In  these  respects  the  statute  denies  to  railroad  companies 
**  the  equal  protection  of  the  lawa"  It  provides  that  they  may 
be  subjected  to  liability  and  to  a  judgment  without  opportunity 
for  hearing  or  trial  according  to  "  the  law  of  the  land,'*  and  thus 
they  may  be  deprived  of  their  property  "  without  due  process  of 
law."  Such  a  statute  cannot  be  upheld  as  .constitutional.  In 
this  connection  the  language  of  Mr.  Webster  is  most  appropriate : 
**  By  the  law  of  the  land  is  most  clearly  intended  the  general  law ; 
a  law  which  hears  before  it  condemns,  which  proceeds  upon  in- 
quiry,  and  renders  judgment  only  after  trial."  Const  U.  S.  art. 
14 ;  Const  Colo,  art  2,  §  25 ;  Cooley,  Const  Lim.  (6th  ed.)  431  [ 
East  Kingston  v.  Towle,  48  N.  H.  65 ;  County  of  San  Mateo  v. 
Southern  Pac.  R  Co.,  8  Amer.  &  Eng.  Ey.  Caa.  1 ;  Railway  Co. 
V.  Outcalt  (Colo.  App.),  31  Pac.  Rep.  177;  Graves  v.  Railroad 
Co.,  5  Mont  556 ;  6  Paa  Rep.  16 ;  Dacres  v.  Navigation  Co. 
(Wash.),  20  Pac.  Rep.  601. 

9.  We  do  not  decide  that  the  legislature  has  not  the  power  to 
enact  a  valid  statute  making  railroad  companies  liable  for  domes- 
tic animals  killed  or  damaged  by  the  operation  of  their  trains, 
irrespective  of  the  question  of  negligenca  What  we  decide  is 
that,  as  the  statute  did  not  require  the  fencing  of  railways,  either 
imperatively  or  optionally,  under  such  circumstances  are  are  dis- 
closed in  this  record,  there  was  no  basis  for  a  penalty,  and  that 
the  mode  prescribed  by  the  statute  for  enforcing  liability  as  a 
matter  of  indemnity  is  in  violation  of  constitutional  rights. 

10.  By  the  second  count  of  the  complaint  plaintifip  seeks  to 
recover  twice  the  full  value  of  the  animal  killed.  This  recoverv  is 
claimed  on  account  of  the  alleged  failure  of  the  defendant  com- 
pany to  keep  the  book  and  to  file  notice  therein  of  the  killing  of  said 
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auimal,  as  required  bj  amended  section  15  of  the  statute.  If  we 
vrere  at  liberty  to  ignore  amended  section  14,  the  question  of  tbe 
sufficiency  of  tbe  second  count  might  be  somewhat  difficult  of  de- 
termination. But  we  are  of  the  opiouion  that  section  15  must 
stand  or  fall  with  the  other  sections  of  the  statute  considered  in  this 
opinion.  It  evidently  was  not  designed  that  there  should  be  a 
trial,  as  in  other  civil  actions,  to  asceitain  the  actual  value  of  the 
minimal  killed  under  section  15,  while  the  schedule  price  or 
statutory  mode  of  appraisement  as  provided  by  section  14  should 
be  resorted  to  for  other  purposes;  nor  was  it,  in  our  opinion,  the 
design  of  section  15  to  give  the  owner  of  an  animal  killed  twice 
the  full  value  thereof  in  addition  to  the  schedule  price  or  appraised 
value,  or  double  that  sum,  as  provided  by  section  14.  The  sec- 
tions of  the  statute  considered  in  this  opinion  must  be  construed 
together  as  dependent,  and  not  as  independent  provisions.  Our 
conclusion  is  that,  while  the  reason  given  for  the  dismissal  of  the 
action  by  the  district  court  was  not  warranted,  nevertheless,  under 
the  law  as  it  then  existed,  no  valid  judgment  could  have  been  ren- 
dered upon  the  pleadings,  and  therefore  tbe  judgment  of  dismissal 
must  be  affirmed.* 

1*  BailiHMul  companies— validity  of  statate  reqiiirinc^  railroad 
companiea  to  build  and  maintain  cattle  guards  irlien  notified  bjr 
land  owner.— A  statute  of  Alabama  requiring  railroad  oompanies  to  put  in 
cattle  guards,  and  keep  them  in  order,  "whenever  the  demand  Is  made  upon 
them,  or  their  agents  or  employes,  by  the  owners  of  the  land  through  which 
said  road  passes  that  said  cattle  or  stock  guard  is  necessary  to  prevent  the  dep- 
redation of  stock  upon  their  farm/'  is  not  in  conflict  with  any  provision  of  tbe 
state  constitution  because  it  leaves  it  to  be  determined  by  such  landowners 
when  such  ciittlc  guards  shall  be  built.  Birmingham  Mineral  R.  Co.  ▼.  Par- 
sons (Ala.),  13  So.  Rep.  602.  As  to  the  validity  of  statutes  requiring  railroad 
companies  to  fence  track  or  construct  cattle  guards,  see  Minneapolis,  etc.,  R. 
Co.  V.  Emmons,  149  U.  S.  864  ;  7  Am.  R.  R.  and  Corp.  Rep.  755  and  note. 

0.  YaUdity  of  statute  maWng  railroad  companies  liable  for  depre- 
dations committed  by  stock  passing  OTor  or  throng  cattle  g^nards, 
irrespectiTeof  ne^lij^enceorbreachof  dnty«— A  statute  of  Alabama 
providing  that  as  to  all  stock  passing  over  or  through  cattle  guards  on  any  line 
of  railroad,  and  committing  depredations  on  land,  the  company  shall  be  liable 
for  the  damages  proven,  and  all  costs,  etc.,  is  unconstitutional,  in  that  it  im- 
poses an  absolute  liability  on  the  company  for  such  damage,  whether  it  is 
guilty  of  any  negligence,  or  want  of  compliance  with  the  requirements  of  tbe 
statute,  or  not.    Birmingham  Mineral  R.  Co.  v.  Parsons  (Ala.),  13  So.  Rep. 


♦Reported  in  18  Colo.  600;  88  Pac.  Rep.  515. 
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602.  The  court  cites  in  support  of  this  position  the  following  cases  :  Zeigler 
y.  Railroad  Co.,  58  Ala.  594;  Wilburn  v.  McCalley.  63  Ala.  448;  Mead  v. 
Larkin,  65  Ala.  88;  Davis  v.  Stat«,  68  Ala.  63;  Green  v.  State.  73  Ala.  32; 
Railroad  Comp  my  v.  Hembre,  So  Ala.  485.  In  McCandless  v.  Richmoud  &  D. 
R.  Ck>.  (S.  C),  7  Am.  R.  U.  &  Corp.  Rep.  366,  a  statute  making  a  railroad 
company  absolutely  liable  for  damages  by  fires  communicated  from  its  locomo- 
tives was  upheld.  The  doctrine  of  the  principal  ca«e  was  affirmed  in  U.  P.  R. 
Co.  V.  Kerr,  (Colo.),  35  Pac  Rep.  47. 

8*  Company  may  be  compelled  to  pay  attorney's  fee  in  madtm  based 
cm  feiliire  to  fenoe^  etc— The  provision  of  Rev.  St.  Mo.  1889,  g  2613,  for  an 
attorney  s  fee  as  costs  in  favor  of  the  plaintiff  in  suits  for  injury  to  stock  re- 
sulting from  the  failure  of  a  railroad  company  to  fence  its  track,  is  a  valid  ex- 
ercise of  the  police  power,  and  is  not  in  conflict  with  Const  Mo.  art.  4,  §  53, 
prohibiting  special  laws  granting  exclusive  privileges.  Perkins  v.  St.  Louis, 
etc..  R.  Co.,  103  Mo.  53;  15  8.  W.  Rep.  320;  Briggs  v.  St.  Louis,  etc.,  R.  Co  , 
111  Mo.,  168;  30  S.  W.  Rep.  32.  See,  also.  Minneapolis,  etc.,  R.  Co.  v.  Em- 
mons, 149  U.S.  364;  7  Am.  R.  R.  &  Corp.  Rep.  755  and  note  to  McCandless  v, 
Richmond  &  D.  R.  Co.,  7  Am.  R.  R.  &  Corp.  Rep.  366. 


Bank   of  Marysville  v.  Windisch-Muhlhauser  Brewing- 

Co. 

(Supreme  Court  of  Ohio,  April  7,  1898.) 

1.  Banks  and  banking.  Relation-  of  bank  to  depobitor.  Money  re- 
ceived by  a  bank  on  general  deposit  becomes  the  property  of  the  bank,  and  its 
relation  to  the  depositor  is  that  of  a  debtor,  and  not  of  bailee  or  trustee  of  the 
money. 

2.  Effect  of  check  as  an  assignment  of  deposit.  The  check  of  such 
depositor  for  part  of  the  sum  due  him  is  not  an  assignment  pro  tanto  without 
acceptance  by  the  bank. 

3.  Right  of  bank  to  applt  deposit  to  debt  of  depositor  as  against 
CHECK  holder.  Where,  at  the  time  such  check  is  drawn,  or  when  it  is  pre- 
sented, the  drawer  is  indebted  to  the  bank  on  past-due  paper,  it  may  treat  the 
cross  demand,  existing  between  them  as  compensated,  so  far  as  they  equal  each 
other,  and  credit  the  demands  accordingly;  and,  if  there  is  not  then  sufficient 
balance  standing  to  the  credit  of  the  drawer,  payment  of  the  check  may  be  re- 
fused  for  want  of  funds. 

Parier  Jk  Porter,  for  plaintiiBE  in  error.  W.  D*  At/ers,  for  de- 
fendant  in  error 

Williams,  J.  The  Windisch-Mulhauser  Brewing  Company 
brnught  its  action  against  the  Bank  of  Marysville,  in  the  court  of 
fominon  pleas  of  Union  county,  upon  a  check  drawn  on  the  bank 
by  Geoi^e  Schlegel,  October  16,  1888,  for  the  sum  of    $368.20, 
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payable  to  the  order  of  the  plaintiff.  The  petition  alleges,  in  sub* 
.stance,  that  on  the  19th  day  of  October,  1888,  the  check,  duly  in- 
dorsed, was  presented  at  the  bank  for  payment,  at  which  time 
Schlegel  had  sufficient  funds  on  deposit  in  the  bank  to  pay  it, 
but  payment  was  refused  because,  before  the  presentation  of  the 
check,  the  whole  of  the  amount  standing  to  the  credit  of  Schl^el, 
on  his  deposit  account,  had  been  applied  by  the  bank  towards 
the  payment  of  a  note  held  by  it,  on  which  there  was  then  due 
from  Schlegel  to  the  bank  a  sum  greater  than  the  amount  of  his 
deposit,  which  application,  it  is  averred,  was  made  without  the 
plaintiff's  knowledge  or  consent  The  petition  avers  that  Schlegel 
was  insolvent  when  the  check  was  presented  for  payment,  and 
when  it  was  drawn ;  and  it  also  contains  an  allegation  of  the 
amount  due  on  the  check,  for  which,  with  interest,  the  plaintiff 
asks  judgment.  A  general  demurrer  to  the  petition  was  over- 
ruled, and  the  defendant  answered,  alleging  that,  at  tiie  time  the 
check  was  drawn,  Schlegel  was  indebted  to  the  bank  in  the  sum 
of  $1,050  on  a  promissory  note  given  to  it  by  him,  for  money  ad- 
vanced, and  other  indebtedness  contracted  in  the  course  of  their 
business;  and  that  on  the  17th  of  October,  1888,  be- 
fore the  presentation  of  the  check,  and  without  any  know- 
ledge of  its  existence,  the  bank  credited  the  note,  which  was 
then  long  past  due,  with  the  amount  then  owing  to  Schlegel 
on  his  deposit  account,  which  was  $378.41 ;  and  therefore, 
when  the  check  was  presented,  there  were  no  funds  with  which 
to  pay  it  The  answer  also  alleges  that  the  deposit  was  not  made 
for  any  particular  purpose,  nor  under  any  special  agreement  or 
direction,  but  was  a  general  deposit^  merely,  and  that  the  defend- 
ant had  no  means  of  securing  or  satisfying  SchlegeFs' indebted- 
ness to  it  except  by  applying  thereon  the  balance  due  on  the 
deposit,  as  was  done.  A  general  demurrer  to  the  answer  was 
sustained,  and  judgment  rendered  for  the  plaintiff,  which  was 
affirmed  by  the  circuit  court 

The  bank  here  contends  that  both  judgments  should  be  reversed, 
because,  it  is  claimed,  the  bank  had  a  lien  on  Schlegel's  deposit 
as  a  security  for  his  indebtedness,  which  gave  it  the  right  to 
apply  the  former  to  the  payment  of  the  latter,  or,  if  it  had  not 
such  a  lien,  it  was  entitled  to  set  off  Schlegel's  indebtedness  to  it 
against  the  amount  due  him  on  his  deposit  account    The  position 
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taken  by  counsel  for  the  defendant  in  error  is  that  Schlegel  did 
not  part  with  the  ownership  and  control  of  his  money  by  deposit- 
ing it  in  bank,  and  his  check  constituted  an  assignment  and 
appropriation  of  that  amount  of  the  specific  fund  on  which  it  was 
drawn,  to  the  plaintiff,  after  which  the  bank  could  not,  without 
the  plaintiff's  consent,  apply  the  fund  in  payment  of  SchlegeFs 
past-due  note,  or  set  off  the  one  against  the  other.  That  view  of 
the  law  appears  to  have  been  adopted  by  the  courts  below,  and  no 
other  is  advanced  here  iu  support  of  the  judgments  there  ren- 
dered. 

There  are  cases  in  which  it  is  held  that  a  bank  check  for  a  part 
of  the  sum  standing  to  credit  of  the  drawer  is  an  equitable  assign- 
ment pro  Uinto;  and  expressions  of  that  purport  may  be  found  in 
opinions  of  judges,  in  cases  where  the  question  was  not  involved. 
Counsel  for  defendant  in  error  relies  chiefly  on  Stewart  v.  Smithy 
17  Ohio  St,  82-85,  where  it  is  said  :  "Such  a  check  is  an  appro- 
priation of  a  specific  sum  in  the  hands  of  the  drawee  to  the  abso- 
lute use  and  control  of  the  holder:  "  and  it  is  argued  that,  being 
such  an  appropriation,  the  title  to  the  fund  at  once  vests  in  the 
payee  of  the  check,  and  cannot  be  defeated  or  affected  by  any 
subsequent  act  of  the  drawea  The  question  in  that  case  was 
whether  the  drawer  of  the  check  was  discharged  by  reason  of 
delay  in  its  presentation  for  payment ;  and  the  sentence  above 
quoted  from  the  opinion  of  the  learned  judge  occurs  in  the  dis- 
cussion of  the  difference,  in  its  legal  effect,' of  delay  in  presenting 
bills  of  exchange  and  bank  checks  for  acceptance  and  payment. 
In  the  recent  case  of  Covert  v.  Ehodes,  48  Ohio  St.  66,  27  N.  E. 
Rep.  94,  it  was  held,  after  full  consideration,  that  such  a  check, 
before  acceptance,  does  not  constitute  an  assignment,  so  as  to  vest 
the  title  to  the  fund  or  credit  against  which  it  was  drawn,  or  any 
part  of  it,  in  the  payee  or  holder.  Some  of  the  authorities  which 
maintain  that  doctrine  are  collected  in  that  case,  to  which 
many  more  might  be  added.  The  rule  results  from  the 
legal  relation  of  the  bank  to  its  general  depositor.  The 
former  is  not  a  bailee  or  trustee,  in  any  sense  of  the 
money  of  the  latter.  The  bank  does  not  contract  to  keep  on  hand 
the  particular  money  deposited,  or  pay  the  depositor's  checks  out 
of  it,  nor  is  it  expected  to  do  so.  The  money  of  such  depositor 
IS  commingled  with  other  moneys  of  the  bank,  the  amount  de- 
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posited  carried  to  the  customers  credit  in  account  with  the  bank,. 
and  payments  made  on  bis  checks  are  charged  to  his  account 
Unless  there  is  some  agreement  to  the  contrary,  deposits  received 
by  the  bank  become  its  property.     They  belong  to  it,  and  can  be 
loaned  or  otherwise  disposed  of  by  it  as  any  other  money  belong 
ing  to  the  bank.     If  the  money  be  stolen   or  destroyed,  the  loss 
must  be  borne  by  the  bank,  though  it  be  free  from  negligence  or 
fault     It  is  accountable  as  a  debtor,  and  the  relation    between  it 
and  the  general  depositor  is  essentially  that  of  debtor  and  credi* 
tor.     In  legal  effect  the  deposit  is  a  loan  to  the  bank.     Hence  a 
check  of  such  a  customer  is  not  di-awn  upon  a  specific  fund,  but 
is  an  order  drawn  by  a  creditor  on  his  debtor,  requesting  him  ta 
pay  part  of  what  is  due  the  creditor  to  the  payee  or  holder.     It 
no  doubt  evidences  an  intention  of  the  drawer  to  have  the  sum 
specified  paid  to  the  holder,  but  does  not  transfer  the  title  to  any 
fund,  or  part  of  it,  or  the  bank's  liability  to  the  drawer.     If  it 
effected  such  a  transfer,  upon  the  failure  of  the  bank  before  the 
check  could  be  presented,  in   the  exercise  of  due  diligence,  the 
loss  would  fall  on  the  holder,  as  between  him  and  the  drawer ;  and, 
whether  presented  or  not,  the  former  could  pursue  the  deposit  in 
the  hands  of  an  assignee  or  other  representative  of  the  bank.    But, 
as  the  check  does  not  operate  as  a  transfer  of  the  title  to  any  fund, 
neither  of  these  consequences  result 

The  liability  of  the  bank  to  Schlegel  being  that  of  a  debtor, 
only,  it  does  not  seem  of  much  practical  importance  in  the  dis- 
position of  the  case  whether  the  effect  of  the  check  was  to  assign 
that  much  of  his  claim  to  the  plaintiff  or  not  The  case  made  by 
the  pleadings  is  this  :  The  bank  owed  Schlegel,  on  his  deposit  ac- 
count, when  he  gave  the  brewing  company  his  check,  more  than 
the  amount  for  which  it  was  drawn.  At  the  same  time,  Schlegel 
owed  the  bank,  on  his  note,  a  sum  greater  than  the  bank's  in- 
debtedness to  him.  These  mutual  debts  existed  between  the  par- 
ties in  the  same  relation,  were  both  past  due,  and  each  was 
founded  on  contract  Our  statute  secures  the  right  of  set-off  be- 
tween parties  sustaining  the  relation  of  debtor  and  creditor,  be- 
tween whom  there  are  such  demands,  and  those  existing  betweeft 
banks  and  their  customers  are  not  excepted  from  its  operation  ; 
so  that  if  Schlegel,  when  the  check  was  drawn,  had  brought  an 
action  on  his  claim  against  the  bank,  the  latter  could  have  set  off 
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against  it  the  debt  which  Schlegel  owed  the  bank.  And  it  is 
clear  the  right  of  set-off  was  not  defeated  or  impaired  by  the 
check,  even  if  it  be  treated  as  an  assignment  The  statute 
plainly  protects  the  right  of  set-off,  when  it  existed  be- 
tween the  parties,  notwithstanding  the  assignment  by  either 
of  his  demand  Its  language  is:  ''When  cross  demands 
have  existed  between  persons,  under  such  circumstances 
that  if  one  had  brought  an  action  against  the  other  a  counterclaim 
or  set-off  could  have  been  set  up,  neither  can  be  deprived  of  the 
benefit  thereof  by  assignment  by  the  other;  but  the  two  demands 
must  be  deemed  compensated,  so  far  as  they  equal  each  other/' 
Bev.  St  §  5077.  By  force  of  the  statute  the  indebtedness  of  the 
bank  to  Schlegel  was  paid  by  a  corresponding  amount  of  the  in- 
debtedness of  Schlegel  to  the  bank ;  and  crediting  Schlegel's  note 
with  the  amount  due  on  his  deposit  account,  as  was  done  by  the 
bank,  was  but  giving  effect  to  the  provisions  of  the  statute. 

It  is  said  to  be  a  well-settled  rule  of  the  law  merchant  that  a 
bank  has  a  general  lien  on  all  the  funds  of  a  depositor  in  its  pos- 
session for  any  balance  due  on  general  account,  or  other  indebted- 
ness contracted  in  the  course  of  their  dealings,  and  may  appro- 
priate the  funds  to  the  payment  of  such  indebtedness.  The  right 
to  make  such  appropriation,  it  is  held,  grows  out  of  the  relation 
of  the  parties,  as  debtor  and  creditor,  and  rests  upon  the  princi- 
ple that,  "  as  the  depositor  is  indebted  to  the  bank  upon  a  de- 
mand which  is  due,  the  funds  in  its  possession  may  properly  and 
justly  be  applied  in  payment  of  such  debt,  and  it  has  therefore  a 
right  to  retain  such  funds  until  payment  is  actually  made.'' 
Falkland  v.  Bank,  84  N.  Y.  145.  Though  this  right  is  called  a 
"  lien,"  strictly  it  is  not,  when  applied  to  a  general  deposit,  for  a 
person  cannot  have  a  lien  upon  his  own  property,  but  only  on 
that  of  another;  and,  as  we  have  seen,  the  funds  of  general  de- 
posit in  a  bank  are  the  property  of  the  bank.  Properly  speaking, 
the  right,  in  such  case,  is  that  of  set-off,  arising  from  the  exist- 
ence of  mutual  demands.  The  practical  effect,  however,  is  the 
same  The  cross  demands  are  satisfied,  so  far  as  they  are  equal, 
leaving  whatever  balance  may  be  due  on  either  as  the  true  amount 
of  the  indebtedness  from  the  one  party  to  the  other.  Aside,  then, 
from  any  question  as  to  whether  the  plaintiff  could  maintain  its 
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action  on  the  check  without  acceptance  of  it  by  the  bank,  the 
petition  fails  to  make  a  case  against  the  defendant  True,  the 
petition  does  not  allege  that  the  deposit  made  by  Schlegel  in  the 
defendant  bank  was  a  general  one,  but  it  is  presumed  to  be  such 
unless  it  otherwise  appear ;  and  there  is  nothing  in  the  petition 
from  which  it  may  be  inferred  that  the  deposit  was  special,  or 
made  under  any  particular  agreement  or  direction.  It  is  also  true 
the  petition  avers  that  when  the  plaintiff  presented  the  check  for 
payment  the  drawer  had  sufficient  funds  in  the  bank  for  its  pay- 
ment ;  but  it  is  alleged  that  the  bank  held  the  past-due  paper  of 
Schlegel  for  an  amount  exceeding  his  deposit,  and  had  applied 
the  whole  amount  due  him  in  payment  of  the  paper  before 
the  presentation  of  the  check.  It  is  not  important  that  the  appli- 
cation was  made  without  the  plaintiff^s  consent  Such  consent 
was  not  necessary  to  give  validity  to  the  application,  and,  if  it 
were,  the  want  of  it  would  not  entitle  the  plaintiff  to  recover, 
for  the  right  to  have  the  claims  set  off  would  still  exist  The 
judgments  of  the  circuit  court  and  court  of  common  pleas  are  re- 
versed, and  cause  remanded,  with  instructions  to  sustain  the 
demurrer  to  the  petition,  and  for  further  proceedings.* 

1.  EflRset  of  check  mm  an  ajMd^nment  of  ftindB~r%ht  of  check 
holder  to  sue  bank* — These  questions  are  considered  and  passed  upon  In 
Pickle  V.  People's  National  Bank,  1  Am.  B.  R.  <&  Corp.  Rep.  881 ;  Fonner  v. 
Smith,  8  Am.  R.  R.  &  Corp.  Rep.  642;  5  Am.  R.  R.  &  Corp.  Rep.  104,  note. 
In  First  National  Bank  v.  Clark,  184  N.  Y.  868;  82  N.  £.  Rep.  88,  it  was  held 
that  the  giving  of  a  check  by  a  bank  depositor  for  the  full  amount  of  the  de- 
posit does  not  operate  as  an  assignment  to  the  holder  of  the  check,  so  as  to 
enable  him  to  enforce  payment  thereon  against  the  bank  prior  to  its  acceptance 
of  the  check.  In  the  same  case  it  was  also  held  that  a  deposit  slip  issued  by  a 
banker,  acknowledging  the  receipt  of  the  amount  of  money  therein  named,  is 
inten<led  merely  to  furnish  evidence,  as  between  the  depositor  and  the  bank, 
that  on  a  given  day  there  was  deposited  a  given  sum,  and  not  that  such  sum 
remaius  on  deposit,  and  that  the  delivery  of  the  deposit  slip  with  a  check  for 
the  amount  does  not  operate  as  an  assignment  of  the  fund.  See,  also.  Fourth 
Street  National  Bank  v.  Yardley,  65  Fed.  R«p.  850. 

0*  Effect  of  bank  accepting  check  bjr  telegram— liability  of  bank. 
— Plaintiff  telegraphed  to  defendant:  "Will  you  pay  I.'s  check  for  $1,800 
on  presentation?"  and  defendant  wired  back:  "Yes;  will  pay  the  I.  check." 
Held,  that  the  telegrams  sufficiently  identified  the  check  to  sustain  an  action 
for  breach  of  the  promise  to  pay.  Henrietta  Nat.  Bank  v.  State  Nat  Bank, 
80  Tex.  648;  16  S.  W.  Rep.  821. 

^Reported  in  38  N.  E.  Rep.  1054. 
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8.  What  amoonts  to  aeoeptaace  by  baak-rariatioa— One  T.,  hav- 
ing purchased  certaiD  cattle,  offered  his  check  for  |22»000  in  payment.  The 
seller  refused  to  accept  it  or  part  with  the  cattle  until  assured  that  the  check 
would  be  paid,  and,  therefore,  telegraphed  the  drawee,  asking  if  it  would  pay 
T  's  check  for  $22,000.  The  drawee  answered  *'  T.  is  good.  Send  on  your 
paper."  Held,  that  this  constituted  a  contract  to  pay  the  check  on  presenta- 
tion. North  Atchison  Bank  v.  Garretson,  2  C.  C.  A.  145;  51  Fed.  R.  168; 
aifirming  39  Fed.  R.  163,  and  47  Fed.  R.  867.  The  fact  that  the  check  was 
drawn  **  with  exchange,"  no  place  of  exchange  being  named,  and  the  check 
being  dated  and  payable  in  the  same  town,  was  held  to  be  no  ground  for  re- 
fusing payment,  the  words  **  with  exchange,"  under  such  circumstances,  being 
mere  surplusage.     Ibid. 

The  payee  of  a  check  whose  endorsement  has  been  forged  thereon  has  no 
right  of  action  against  the  bank  upon  which  it  was  drawn,  for  money  had  and 
received,  because  the  bank,  supposing  the  endorsement  to  be  genuine,  charged 
the  amount  of  the  check  to  its  depositor,  the  drawer,  credited  its  correspondent 
from  whom  the  check  was  received  with  an  equal  amount,  and  afterwards, 
upon  discovery  of  the  forgery,  returned  the  check  to  its  correspondent,  and 
made  entries  in  its  books  equivalent  to  a  cancellation  of  its  former  entries. 
The  check  was  neither  paid  nor  accepted.  Freeman  v.  Savannah  Bank  and 
Trust  Co.,  88  Ga.  252;  14  S.  E.  Rep.  677. 
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(Supreme  Court  of  Washington,  April  17,  1893.) 

1.  Street  railroads.  Injury  to  pabsekgbr.  Opinion  byidbncb  as 
TO  SPEED  OF  CAR.  In  an  action  against  a  street-railway  company  for  personal 
injuries  caused  by  a  car  running  into  a  wagon,  a  witness,  after  relating  his  ob- 
servations at  the  time  of  the  accident  as  to  the  rate  of  speed  of  the  car  and  the 
exertions  of  the  motorman  to  stop  it,  may  express  his  opinion  as  a  conclusion 
of  the  fact  that  the  motorman  was  unable  to  stop  the  car  sooner  because  he  was 
"running  at  too  high  a  speed  to  stop  it  in  that  distance." 

3.  Argument  of  Counsel.  Not  restricted  in  making  inferences 
FROM  THE  EViDENCB.  Where  it  appeared  that  the  motorman  was  discharged 
by  the  company  soon  after  the  accident,  but  there  was  no  evidence  why  he  was 
discharged,  it  was  not  error  to  permit  counsel,  in  addressing  the  jury,  to  argue 
that  the  motorman  was  discharged  on  account  of  incompetency  and  carelessness 
at  the  time  of  the  accident,  though  the  conclusion  is  unwarranted,  since  the 
court  cannot  compel  counsel  to  argue  logically. 

3.  Degree  of  care  to  be  exercised  for  the  safety  of  passengers. 
Instructions.  In  an  action  by  a  passenger  against  a  street-railway  company 
for  personal  injuries,  a  charge  that  defendant  was  bound  to  exercise  the  high- 
est degree  of  care,  prudence,  and  caution  in  operating  its  cars  so  as  to  prevent 
injury  to  its  passengers  is  proper,  and  is  not  open  to  the  objection  that  it  in 
effect  informed  the  jury  that  defendant  was  an  insurer  of  the  lives  and  limbs 
of  its  passengers,  and  wouM  be  responsible  for  an  injury  to  a  passenger,  though 
it  had  used  all  care  possible  under  the  circumstances. 
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4.  Collision  with  wagon  on  track.  Effect  of  negligence  of  driver 
ON  passenger's  right  of  recovery.  In  an  actioQ  by  a  passsnger  against  a 
street-railway  company  for  personal  injuries  received  by  a  car  running  into  a 
wagon  on  the  track,  the  fact  that  the  negligence  of  the  driver  of  the  wagon 
contributed  to  the  injury  is  no  defense. 

5.  Duty  of  motorman  when  driver  of  vehicle  fails  to  leavk 
TRACK.  Negligence.  Where  a  motorman  on  a  street  car  sees  that  a  man 
driving  a  wagon  along  the  track  neither  looks  back  nor  pays  any  attention  to 
the  ringing  of  the  bell  by  increasing  his  speed  or  attempting  to  leave  the  track, 
it  is  his  duty  to  bring  his  car  under  control,  and  the  company  is  liable 
for  injuries  to  the  passengers  if  he  continues  until  it  is  impos- 
sible to  stop. 

6.  Excessive  damages.  Where  a  strong  healthy  woman.  80  years  old.  and 
earning  $50  a  month  in  addition  to  performing  her  own  household  duties,  la 
injured  by  tlie  negligence  of  a  street-railway  company  while  riding  on  one  of 
its  cars,  and  made  a  helpless  invalid  for  life,  a  verdict  for  $16,000  is  not 
excessive. 

Wiley^  Scott  &   BostwkJc^   for  appellant     Thompson^   Edseii  <t 
Humphries,  for  respondents. 

Andrews,  J.  The  appellant  owns  and  operates  lines  of  street 
railways  in  the  city  of  Seattle,  one  of  which  has  its  terminus  at 
Fremont,  a  suburban  village  some  distance  from  the  main  portion 
of  the  city,  and  situated  at  the  north  end  of  Lake  Union.  It 
is  known  as  the  "  Fremont  Line,"  and  connects  with 
another  line  of  street  railway  which  extends  to  Green 
Lake,  in  the  northern  portion  of  the  city.  On  Septem- 
ber 16,  1891,  the  respondent  Annie  Sears  entered  upon  one  of 
the  cars  of  the  appellant  to  go  to  Green  Lake.  The  motive  power 
used  upon  the  said  railway  is  electricity,  and  the  ear  upon  which 
the  respondent  became  a  passenger  at  the  time  above  mentioned 
was  what  is  called  an  "  open  car."  Before  reaching  Fremont,  and 
while  the  car  upon  which  Mrs.  Sears  was  riding  was  going  down 
a  grade  on  Eoland  street,  it  collided  with  a  wagon  which  was 
upon  appellant's  track,  and  going  in  the  same  direction,  ran  off 
the  track,  and  turned  to  the  left,  and  ran  acro,ss  the  street  to  the 
verge  of  an  embankment,  which  was  16  feet  from  the  left,  or 
west,  rail  of  the  railway  track.  The  respondent  was  seated  on  the 
right-hand  side  of  the  car,  and  when  she  saw  that  the  car  was 
leaving  the  track  she  became  frightened,  and  rose  u  p  from  her 
seat,  and  took  hold  of  the  post  supporting  the  roof  of  the  car  with 
her  right  hand,  to  steady  herself,  and  endeavored  to  jump  from. 
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the  car.  In  so  doing  she  struck  upon  her  feet,  but  was  throvm 
down  upon  her  back  close  to  the  left-hand  side  of  the  track,  and 
thereby  received  a  serious  injury.  Nearly  all  of  the  other  pas- 
sengers leaped  from  tbe  car  at  about  the  same  lime,  but  neither 
they  nor  the  one  or  two  persons  who  remained  in  the  car  were  in 
any  wise  injured.  The  respondents,  who  are  husband  and  wife, 
instituted  this  action  to  recover  damages  for  the  injury  so  received 
by  said  Annie  Sears,  and  alleged  in  their  complaint  that  said  in- 
jury was  caused  by  the  negligence  of  the  servants  and  employes 
of  appellant  in  the  management  of  its  car.  The  defendant,  in  its 
answer,  denied  that  the  alleged  injury  was  caused  by  any  negli- 
gence or  carelessness  on  its  part,  and  affirmatively  alleged  that  if 
the  said  Annie  Sears  sustained  the  injury  mentioned  in  the  com- 
plaint it  wa^caused  wholly  by  her  own  carelessness  and  negli- 
genca  There  was  a  verdict  and  judgment  for  plaintiffs,  and  the 
defendant  brings  the  case  here  for  review. 

The  first  error  assigned  by  the  appellant  is  that  the  trial  court, 
over  the  objection  of  appellant,  wrongfully  permitted  a  witness 
for  plaintiflEs,  Mr.  Eck,  to  answer  the  question,  **  What  was  there, 
if  anything,  to  prevent  him  (the  raotorman)  stopping  the  car  and 
applying  the  brakes  a  long  time  before  he  did  ?  "  The  witness 
answered,  *^  He  was  running  at  too  high  speed  to  stop  it  in  that 
distance"  The  learned  counsel  for  the  appellant  insists  that  this 
was,  in  effect,  permitting  the  witness  to  give  his  opinion  to  the 
jury  upon  the  question  whether  or  not  the  defendant  was  negli- 
gent in  the  management  of  its  car.  The  witness  had  already  tes- 
tified that  the  car  was  running  at  the  rate  of  about  12  miles  an 
Iiour ;  that  the  wagon  on  the  track  was  in  plain  view  for  a  dis- 
tance of  400  feet;  that  the  motorman  commenced  ringing  the 
bell  as  a  warning  of  his  approach  at  about  that  distance 
from  the  wagon,  and  rang  it  continuously  thereafter ;  that 
the  man  in  the  wagon  made  no  attempt  to  get  off  the 
track  until  the  car  was  pretty  close  to  him;  and  that 
when  the  motorman  found  that  the  wagon  was  not  going  to  get 
out  of  the  way  in  time  he  made  every  effort  possible!  to  stop 
the  car,  but  that  he  was  then  within  a  hundred  feet  or  more  of  the 
wagon.  Under  these  circumstances  we  think  it  was  not  error  to 
overrule  the  objection  to  the  question,  even  upon  the  theory  of 
the  appellant  that  the  testimony  given  in  response  thereto  was  the 
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expression  of  the  opinion  of  the  witness,  and  not  the  statement  of 
a  fact  within  his  own  knowledge  It  is  a  general  rule  of  evidence 
that  witnesses  may  not  give  opinions  as  to  matters  of  fact  which 
the  court  or  jury  are  ultimately  to  determine  But  this  rule  is  not 
without  exception.  And  "the  exception  is  not  confined  to  the 
evidence  of  experts  who  may  give  opinions  on  questions  re- 
quiring special  skill,  knowledge,  or  learning,  but  includes  the 
evidence  of  common  observers,  who  may  state  the  results  of 
their  observations  in  regard  to  ordinary  appearances  and  condi- 
tions of  things  which  cannot  be  produced  to  a  jury  exactly  as 
they  were  observed  by  the  witness  at  the  time."  Nonexpert 
witnesses,  who  have  had  opportunities  to  observe,  and  who  have 
actually  observed,  the  demeanor,  actions,  and  appearance  of  a 
particular  individual,  are  competent  to  express  an  opinion  upon 
the  question  whether  such  person  was  sane  or  insane ;  and  every 
pereon  of  ordinary  understanding  and  intelligence  is  competent 
to  give  an  opinion  as  to  the  identity  of  persons  or  things,  as  to 
whether  another  appeared  to  be  sick  or  suflfering  from  pain,  and 
as  to  the  direction  from  which  a  blow  was  delivered  which  pi-o- 
duced  a  wound  upon  the  person  of  another.  People  v.  Hopt, 
(Utah),  9  Paa  Rep.  407. — Of  course,  the  weight  of  such  testimony 
depends  upon  the  thoroughness  of  the  observation  of  the  witness; 
and  whether  he  has  sufficiently  observed  and  considered  the  par- 
ticular fact  or  matter  under  consideration  to  enable  him  to  form 
an  opinion  in  respect  thereto  is  a  question  which,  if  raised, 
is  to  be  determined  by  the  court  by  the  application  of  the 
same  rule  which  governs  in  ascertaining  the  qualifications  of  ex- 
perts. In  People  v.  H(»pt,  supra,  this  question  is  very  elaborately 
and  satisfactorily  discussed,  and  many  cases  cited  showing  par- 
ticular instances  in  which  non-experts  have  been  allowed  to  express 
opinions.  And  the  supreme  court  of  Utah,  in  delivering  the 
opinion  in  that  case,  said:  "The  admissibility  of  the  evidence 
rests  upon  three  necessary  conditions :  First,  that  the  witness 
detail  to  the  jury,  so  far  as  he  is  able,  the  facts  and  circumstances 
upon  which  his  opinion  is  based,  in  order  that  the  jury  may  have 
some  basis  by  which  to  judge  of  the  value  of  the  opinion  ;  second, 
that,  the  subject-matter  to  which  the  testimony  relates  cannot  be 
reproduced  and  described  to  the  jury  precisely  as  it  ap|)eared  to  the 
witness  at  the  time  ;  and,  third,  that  the  facts  upon  which  the  wit- 
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ness  is  called  apon  to  express  his  opinion  are  such  as  men  in  general 
are  capable  of  comprehending  and  understanding. "  We  think  the 
rule  there  laid  down  is  clearly  deducible  from  the  authorities,  and 
that,  tested  by  it,  there  was  no  error  in  the  ruling  of  the  court 
upon  the  point  in  question.  The  witness  in  this  case  expressed 
his  opinion  as  a  conclusion  of  fact,  based  upon  the  observation 
made  by  him  at  the  time  of  the  accident  as  to  the  rate  of  speed 
of  the  car,  and  the  exertions  made  by  the  motorman  to  stop  it ; 
and  it  seems  to  us  that  the  testimony  is  clearly  embraced  within 
the  rule  above  stated 

On  the  trial  of  this  cause  it  was  shown,  upon  the  cross-exami- 
nation of  the  motorman  in  charge  of  the  car  at  the  time  in  ques- 
tion, that  he  was  discharged  by  the  railway  company  about  three 
weeks  after  the  casualty  occurred,  but  no  testimony  was  adduced 
showing  why  he  was  so  discharged.  Counsel  for  the  respondents, 
in  alluding  to  the  fact,  in  his  address  to  the  jury  remarked, 
among  other  things :  *'  Mr.  Silverthorn  states  that  he  did  his 
whole  duty,  but  that,  notwithstanding  that,  the  company  dis* 
charged  him.  Gentlemen,  he  did  not  do  his  duty,  and  the  com- 
pany discharged  him  on  account  of  his  carelessness  and  incom- 
petency at  the  time  of  the  accident"  Counsel  for  the  appellant 
objected  to  the  remarks  so  made,  on  the  ground  that  there  was  no 
evidence  that  the  man  was  discharged  on  account  of  this  accident 
The  counsel  for  the  respondents  then  admitted  that  there  was  no 
Buch  testimony,  but  insisted  that  his  argument  was  proper  upon 
the  evidence  before  the  jury.  The  judge  also  stated  that  there 
was  DO  evidence  that  the  motorman  was  discharged  on  account  of 
the  accident,  but  further  remarked  that  the  court  will  allow  the 
utmost  freedom  in  the  argument  of  the  case,  and  counsel  has  a 
right  to  argue  what  he  may  deem  the  testimony  may  prove,  and 
draw  such  inferences  from  it  as  he  may  see  fit  It  is  for  the  jury 
to  determine  what  the  facts  are.  The. court  cannot  indicate  what 
the  argument  shall  be.  The  court  bears  the  counsel  out  in  saying 
there  was  no  testimony  that  he  was  discharged  in  consequence  of 
it,  but  that  he  was  discharged  two  or  three  weeks  afterwards ;  but 
why  he  was  discharged  I  believe  is  a  proper  matter  for  comment 
to  the  jury."  The  learned  counsel  for  the  appellant  excepted  to 
the  ruling  of  the  court,  and  now  contends  that  the  same  was  erro- 
neous and  prejudicial  to  appellant     But  we  think  the  appellant 
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is  not  entitled  to  a  judgment  of  reversal  on  that  ground.  It  is 
the  duty  of  the  court  ic  all  cases  to  restrict  the  argument  of  coun- 
sel to  the  facts  in  evidence,  and  not  to  permit  the  opposite  party 
to  be  prejudiced  by  any  statement  of  facts  not  a  part  of  the  evi- 
dence. But  counsel  must  be  allowed  some  latitude  in  the  discus- 
sion of  their  causes  before  the  jury,  and,  if  they  are  not  permitted 
to  draw  inferences  or  conclusions  from  the  particular  facts  in  evi- 
dence, it  would  be  impossible  for  them  to  make  an  argument 
at  alL  The  mere  recital  of  facts  already  before  the  jury  is 
not  an  argument.  There  must  be  some  reason  offered  for  the 
purpose  of  convincing  the  mind,  some  inference  drawn  from  facts 
established  or  claimed  to  exist,  in  order  to  constitue  an  argu- 
ment But  counsel  cannot  be  compelled  by  the  court  to  reason 
logically,  or  to  draw  correct  inferences,  from  given  facts;  and  if 
they  err  in  these  respects  it  is  no  ground  for  a  new  trial.  Proctor 
V.  D<3  Camp,  83  Ind.  559.  See,  also,  Hinton  v.  Railroad  Co.,  65 
Wis.  323;  27  N.  W.  Rep.  147;  Scott  v.  Railroad  Co.,  68  Iowa, 
362;  24  N.  W.  Rep.  584,  and  27  N.  W.  Rep.  276;  Dowdell  v. 
Wilcox,  64  Iowa,  721;  21  N.  W.  Rep.  147;  Riilroad  Co.  v.  Haw- 
thorne,  3  Wash.  T.  353;  19  Pac.  Rep.  25;  Lumber  Co.  v.  Cole,  2 
Wash.  St  74;  25  Pac  Rep.  1077.  In  this  case,  although  counsel 
may  have  drawn  an  unwarranted  conclusion  from  the  fact  that  the 
manager  of  the  car  was  discharged  some  time  after  the  accident, 
still  we  think  he  had  a  right  to  comment  on  the  evidence,  and  to 
draw  such  inferences  from  it  as  he  deemed  fit  and  proper,  and  the 
court  properly  refused  to  undertake  to  prevent  him  from  so  doing. 
It  is  claimed,  however,  by  the  appellant,  that  the  testimony 
upon  which  the  remarks  of  the  respondents*  counsel  were  based, 
that  the  motorman  was  discharged,  was  incompetent,  and  there- 
fore prejudicial  to  the  appellant  However  that  may  be,  it  is  not 
shown  by  the  record  that  the  testimony  was  objected  to  when 
offered,  and  the  objection  cannot  be  here  made  for  the  first  tima 
It  seems  altogether  probable  that,  if  this  testimony  had  been  ob- 
jected to  in  the  trial  court,  it  would  have  been  excluded,  for  the 
jury  were  specially  instructed  that  the  fact  that  the  motorman  was 
discharged  raised  no  presumption  of  negligence  on  the  part  of  the 
railway  company;  and  this  instruction,  which  we  cannot  presume 
was  disregarded  by  the  jury,  plainly  indicated  to  them  that  the 
inference  drawn  from  the  testimony  by  counsel  for  the  respond- 
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-ents,  and  which  he  sought  to  impress  upon  their  Diinds  in  his 
closing  argument,  was  not  warranted,  and  should  not  be  enter- 
tained by  them.  Upon  the  cross-examination  of  the  witness  Sil- 
verthorn,  the  motorman  in  charge  of  the  car,  counsel  for  the 
respondents,  with  a  view  to  impeach  him,  asked  him  if  he  did  not 
make  certain  statements  to  one  Eck,  in  a  conversation  with  the 
latter  at  Fremont,  soon  after  the  accident  The  testimony  was  ob 
jected  to  by  counsel  for  the  appellant,  and  the  objection  overruled 
by  the  court  But,  as  the  witness  denied  making  any  of  the 
declarations  imputed  to  him,  and  as  all  of  the  testimony  of  Eck  in 
reference  to  the  conversation  was  stricken  out  by  the  court  on 
motion  of  counsel  for  the  appellant,  we  fail  to  see  wherein  the  ap- 
pellant  was  prejudiced  by  the  action  of  the  court  in  that  regard. 

The  next  alleged  error  relates  to  the  instructions  given  to  the 
jury.  It  is  contended  that  the  court  erred  in  charging  the  jury 
that  the  defendant  was  bound  to  the  exercise  of  tlie  highest  de- 
gree of  care,  prudence,  and  caution  in  the  running  and  operating  of 
its  cars,  so  as  to  prevent  injury  to  its  passengers ;  and  it  is 
claimed  by  the  appellant  that  this  instruction,  in  effect,  informed 
the  jury  that  the  appellant  was  an  insurer  of  the  lives  and  limbs 
of  its  passengers,  and  would  be  responsible  for  an  injury  to  one  of 
its  passengers,  even  though  it  had  used  all  the  care  and  prudence 
which  it  was  possible  to  use  under  thecircumstancea  But  we  do 
not  think  that  the  instruction,  especially  when  applied  to  the  facts 
and  circumstances  of  the  case,  is  fairly  susceptible  of  the  con- 
struction placed  upon  it  by  counsel  for  the  appellant  If  the  ap- 
pellant used  all  the  care  and  prudence  which  it  was  possible  to 
use  under  the  circumstances,  then,  in  the  language  of  the  court, 
it  used  the  highest  degree  of  care,  prudence  and  caution.  The 
highest  degree  of  care,  prudence  and  caution,  in  running  and 
operating  street  cars,  so  as  to  prevent  injury  to  passengers, 
cannot  be  said  to  mean  such  a  degree  of  care  as  will  absolutely 
prevent  injury,  or  such  care  as  is  inconsistent  with  that  mode  of 
conveyance,  but  means  simply  the  highest  degree  of  practicable 
care  and  prudence  in  conducting  that  particular  business.  In- 
structions similar  to  the  above  have  frequently  been  approved  by 
the  courts.  See  Bailway  Co.  v.  Higgs,  (Kan.)  16  Pac  Eep.  667; 
Sales  v.  Stage  Co.,  4  Iowa,  547 ;  Fairchild  v.  Stage  Co.,  18  Cal. 
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599 ;  Stokes  v.  Saltonstall,  18  Pet  181 ;  Dougherty  v.  Railroad 
Co.,  (Mo.  Sup.)  8  S.  W.  Rep.  900 ;  Coddington  v.  Railroad  Ca, 
102  K  Y.  66;  5  N.  R  Rep.  797;  Furnish  v.  Railroad  Co.,  (Ma 
Sup.)  18  S.  W.  Rep.  1044.  But  the  court  also  instructed  the 
jury,  at  the  request  of  the  appellant,  as  follows  :  "  You  are  in- 
instructed,  while  the  defendant,  as  a  common  carrier  of  pas- 
sengers, is  held  to  the  highest  degree  of  care  and  prudence 
which  is  consistent  with  the  practical  operation  of  its  cars  and 
transaction  of  its  business,  still  it  is  not  an  insurer  of  the  lives  and 
limbs  of  its  passengera''  The  appellant,  of  course,  makes  no 
complaint  against  this  latter  instruction,  but  insists  that  the  two 
are  inconsistent  with  each  other,  and  hence  misleading  and  erro- 
neous ;  but  we  cannot  agree  with  counsel's  contention.  The  lat- 
ter modifles,  or  rather  explains,  the  meaning  of  the  former,  but 
we  cannot  see  that  it  in  any  wise  contradicts  it 

In  our  opinion,  the  court  properly  refused  to  give  to  the  jury 
instructions  Nos.  6  and  7,  requested  by  the  appellant  They 
were  predicated  upon  the  idea  that  because  the  man  in  charge  of 
the  wagon  failed  to  drive  oflE  the  track,  as  he  should  have  done, 
and  as  the  motorman  expected,  in  time  to  avoid  a  collision,  and 
was  thus  in  some  measure  to  blame  for  the  accident,  the  appellant 
should  not  be  held  responsible.  No  doubt  the  instructions 
requested  would  have  been  proper  in  an  action  against 
the  appellant  by  the  driver  of  the  wagon  for  damages 
to  him  caused  by  the  collision;  but  in  this  case  the 
respondents  had  no  control  over  the  driver  of  the  wagon,  and  no 
contractual  relation  whatever  existed  between  them  and  him,  and 
they  were  in  no  way  responsible  for  his  actions.  "  It  is  no  de- 
fense for  a  negligent  carrier,  as  against  his  passenger,  that  the  n^- 
ligence  or  trespass  of  a  third  party  contributed  to  the  injury,  al- 
though the  latter  acted  independently  of  the  carrier.''  2  Shear.  & 
R  Neg.  (4th  Ed.)  §  502;  Eaton  v.  Railroad  Co.,  11  Allen,  500; 
Carpenter  v.  Railroad  Co.,  97  N.  Y.  494 ;  Little  v.  Hackett,  116 
U.  S.  366,  6  Sup.  Ct  Rep.  391. 

The  questions  for  the  jury  to  determine  were,  was  the  appel- 
lant guilty  of  negligence  in  the  management  of  its  car,  and  if  so, 
was  the  injury  sustained  by  the  respondent  Mra.  Sears  solely  the 
result  of  such  negligence  ?  The  jury  answered  these  questions 
in  the  affirmative,  and  a  careful  examination  of  the  evidence  ox)n- 
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yinces  us  that  they  arrived  at  a  correct  conclusion.  No  reason  is 
not  given  for  not  stopping  the  car  before  it  came  in  contact  with 
the  wagon,  except  that  the  man  in  charge  thought  that  the  wagon 
would  be  removed  from  the  track  before  he  reached  it.  And  yet 
this  same  man  testified  that  the  man  in  charge  of  the  wagon  made 
no  attempt  to  leave  the  track  until  the  car  was  so  near  him  that  a 
collision  could  not  be  avoided  by  putting  on  the  brakes  or  revers- 
ing the  motion  of  the  wheels  of  the  car.  It  seems  plain  to  us 
that  when  the  motorman  saw  that  the  person  on  the  wagon  neither 
looked  back,  nor  paid  any  attention  to  the  ringing  of  the  bell,  nor 
increased  his  rate  of  speed,  nor  attempted  to  leave  the  track,  it 
was  his  duty  to  bring  his  car  under  control,  and  even  to  stop,  if 
necessary,  to  avoid  a  collision.  2  Shear.  &  R  Neg.  §  483.  By 
the  exercise  of  reasonable  care  and  diligence  on  the  part  of  ap- 
pellant's employe,  the  injury  might  have  been  avoided,  and,  by 
failing  to  exercise  such  care  and  diligence,  he  failed  to  dischai^e 
his  duty  to  the  respondent  Mrs.  Sears  as  a  passenger.  The  wagon 
was  seen  by  him  at  a  distance  of  least  400  feet,  and  no  valid  rea- 
son is  shown  why  the  car  could  not  have  been  stopped  within 
half  that  distance ;  and  the  motorman  himself  says  he  would  have 
stopped  if  he  had  known  that  the  wagon  was  going  to  remain  on 
the  track. 

The  jury  in  this  case  assessed  the  damages  at  $15,000,  which 
sum  appellant  claims  is  excessive.  The  amount  of  damages,  in 
cases  like  this,  to  which  a  party  is  entitled,  is  a  matter  to  be  deter- 
mined by  the  jury  from  all  the  facts  and  circumstances  and  their 
verdict  should  not  be  disturbed  on  the  ground  of  excessiveness 
unless  the  amount  is  so  large  as  to  indicate  passion  or  prejudice. 
The  sum  awarded  by  the  jury  is  certainly  a  large  one,  but  we  are 
unable  to  discover  that  it  was  the  result  or  passion  of  preju- 
dice, or  that  it  is  even  greatly  in  excess  of  a  fair  compen- 
sation for  the  injury  received.  The  testimony  shows  that  Mrs. 
Sears  at  the  time  of  the  accident  was  a  strong,  healty  woman,  of 
the  age  of  30  years;  that  she  was  industrious,  and,  in  addition  to 
looking  after  her  own  household  duties,  had  been  making  $50 
per  month.  The  testimony  further  shows  that  her  injury  is  per- 
manent ;  that  she  has  lost  the  use  of  her  lower  limbs  by  reason  of 
paralysis  resulting  from  a  concussion  of  the  spinal  cord,  and  that  she 
will  be  a  helpless  invalid  during  the  remainder  of  her  life.     These 
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facts  were  all  before  the  jary,  and  they  have,  so  far  as  we  can 
see,  exercised  their  best  judgment  as  to  the  amount  of  compensa- 
tion she  ought  to  receive ;  and  we  perceive  no  legal  grounds  for 
disturbing  the  verdict  Railway  Co.  v.  Dorsey  (Tex.  Sup.),  18  S- 
W.  Rep.  444;  Robinson  v.  Marino  (Wash.),  28  Pac  Rep.  752; 
Phelps  V.  The  City  of  Panama,  1  Wash.  T.  518 ;  Railroad  Co.  v. 
Hawthorne,  3  Wash.  T.  353 ;  19  Pac.  Rep.  25.  The  judgment  of 
thie  court  below  is  aflSrmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur.* 

!•  Street  railroads— injury  to  person  eroestng^  tracks— iUlnre  to 
look— contributory  neg^li^ence.— Where  one  undertakes  to  cross  a  street 
car  track  with  a  wagon  having  a  hood  over  it,  confining  his  view  of  the  track 
to  thirty  feet,  the  failure  to  lean  forward  so  as  to  see  an  approaching  car  is 
negligence  per  se,  barring  a  recovery  for  injuries  received  from  a  coUisioa. 
Wheelahan  v.  Philadelphia  Traction  Co.,  150  Penn.  St.  187;  24  Atl.  Rep.  688. 
To  same  effect,  Carson  v.  Federal  Street,  etc.,  R.  Co.,  147  Penn.  St.  219;  28 
Atl.  Rep.  369. 

£•  Injury  to  one  drivings  alon^  track— failure  to  have  head  lig'ht— 
nef^lij^ence  and  contributory  neg'llgence.— In  an  action  against  an  elec- 
tric rnilroad  it  appeared  that  plaintiff  and  her  husband,  while  driving  along 
the  track  after  dark,  were  struck  and  injured  by  a  car;  that  there  was  no  head- 
light on  the  car,  nor  any  light  either  inside  or  out;  and  that  it  was  running 
fifteen  or  twenty  miles  an  hour.  Previous  to  that  time  the  cars  had  used 
head-lights.  The  husband  testified  that  when  he  went  upon  the  track  he 
looked  for  a  car,  but  did  not  see  any;  and  that,  if  the  car  had  had  a  head-light, 
he  could  have  Eeen  it  one  and  one-half  or  two  miles.  The  wife  testified  that 
she  too  looked  for  a  car  when  they  went  upon  the  track,  but  that  afterwards 
«he  did  not  look  particularly,  as  she  thought  they  would  see  the  head-light. 
The  first  warning  she  had  of  the  car  was  the  sight  of  the  flame  on  the  trolley, 
and  the  glitter  of  the  car-window.  It  was  then  too  late  to  get  out  of  the  way. 
Held,  that  the  plaintiff  and  her  husband  were  not  negligent  in  driving  upon 
the  track,  and  that  whether  they  used  ordinary  care  to  prevent  the  collision 
was  a  question  for  the  jury.  Rascher  v.  East  Detroit,  etc.,  R.  Co.,  90  Mich. 
418;  51  N.  W.  Rep.  468. 

In  an  action  for  personal  injury  sustained  in  a  collision  between  plaintiff's 
wagon  and  defendant's  street-car,  it  appeared  that  plaintiff  was  a  police  ofilcer 
in  charge  of  a  patrol  wagon  carrying  an  injured  man  on  a  stretcher,  and,  while 
on  defendant's  track,  his  wagon  was  struck  by  the  car  coming  from  the  oppo- 
site direction.  Plaintiff's  driver  gave  evidence,  which  was  corroborated,  that 
he  saw  the  car,  aad  tried  to  pull  off  of  the  track,  doing  so  slowly,  on  accountof 
the  injured  man;  that,  when  about  60  feet  from  the  car,  he  hallooed  as  loud  as 
he  could  to  stop  the  car;  that  an  officer  also  hallooed  several  times  to  stop  the 

♦  Reported  in  33  Pac.  Rep.  889. 
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car;  that  the  car-driver  was  looking  behind  his  car,  and  did  not  attempt  to 
shicken  the  speed  before  the  collision.  Held,  that  defendant's  motion  for  a 
nonsuit  was  properly  denied,  as  driving  a  wagon  on  a  street-car  track  is  not 
negligence  p^  •(,  and  the  evidence  was  sutlieieut  to  show  tbe  car-driver  negli* 
gent  in  not  looking  ahead  to  observe  whether  the  track  was  clear.  Swain  v. 
Fourteenth  Street  R.  Co.,  93  Cal.  179;  28  Pac.  Rep.  829. 

8.  lAwofthe  road— whether  applicable  to  Tehides  meetini^  street 
cars.— Hill's  Code,  g  2064,  requires  persons  driving  vehicles  on  meeting  on 
any  public  highway  to  turn  to  the  right.  Held,  that  the  court  properly  re- 
fused to  charge  that  this  statute  applied  to  **  vehicles  meeting  a  street-car,  and, 
where  a  collision  occurs  with  a  vehicle,  and  that  vehicle  is  on  the  wrong  side 
of  the  road  at  the  time  of  such  collision,"  it  is  *'  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  person  driving  such  vehicle,  and  will  defeat  any  action 
for  damages  brought  by  such  person,  unless  it  appears  that  it  did  not  con- 
tribute to  produce  the  injury  for  which  the  action  is  brought,  and  plaintiff  be 
free  from  the  imputation  of  neglig  nee  in  other  respects."  Spurrier  v.  Front 
Street  Cable  R.  Co.,  8  Wash.  659;  29  Pac.  Rep.  346.  It  was  proper  to  refuse 
to  charge  that,  as  plaintiff  was  on  the  wrong  side  of  the  street  at  the  time  of 
the  accident,  the  presumption  arises  that  the  collision  was  due  to  her  fault, 
since  a  person  has  a  right  to  travel  on  any  part  of  a  street,  provided  he  regards 
the  rights  of  others.    Ibid. 


EuTLAND  Electric  Light  Co.  v.   Marble  City  Electtrio 

Light  Co. 

(Supreme  Court  of  Vermont,  April  22, 1898.) 

1.  Elbctric  light  companies.  Interference  of  wires  and  c  urrbntb 
ALONG  STREETS.  RiGHT  OF  PRIOR  COMPANY.  Where  an  electric  light  com- 
pany has,  under  an  authorized  contract  with  a  city,  allowing  it  to  erect  poles 
and  string  wires  in  the  streets,  expended  money  in  establishing  its  plant  and 
appliances,  it  has  a  vested  right  to  use  its  wires,  which  cannot  be  infringed  by 
another  company's  stringing  interfering  wires  under  a  subsequent  contract  with 
the  city. 

2.  Where  the  second  company  in  such  case  strings  its  wires  so  close  to  those 
of  the  first  company  as  to  interfere  with  them,  and  in  such  a  position  as  to 
cause  danger  to  the  first  company's  employes,  it  will  be  required  to  pay 
the  damages  caused  thereby,  and  will  be  perpetually  enjoined  from  such 
interference. 

BILL  by  the  Rutland  Electric  Light  Company  against  the 
Marble  City  Electric  Light  Company  for  damages  and  an 
injunction.  The  bill  was  dismissed  pro  format  and  the  orator 
appeals. 

George  E.   Laivrence  and   C.  H.  Jat/ce,  for  appellant.     J.  0. 
Baker  J  for  appellee. 


158       Rutland  El.  L.  Co.  v.  Makble  City  El.  L.  Go. 

Tyler,  J.  The  orator  and  defendant  are  rival  corporations^ 
organized  under  the  general  laws  of  this  state  for  the  purpose  of 
carrying  on,  respectively,  the  business  of  electric  lighting  in  the 
village  of  Rutland.  In  May,  1886,  the  orator  entered  into  a 
written  contract  with  the  trustees  of  the  village  for  lighting  the 
village  streets,  and,  acting  upon  and  in  compliance  with  that  con- 
tract, it  established  a  plant,  erected  poles,  strung  wires,  and  com- 
menced doing  business  It  was  stipulated  that,  where  wires  crossed 
streets,  they  should  not  be  within  80  thirty  feet  of  the  ground, 
and  street  line  wires  should  be  at  least  20  feet  above  the  ground. 
The  poles  were  erected  at  points  indicated  by  the  trustees.  Some 
three  years  later  the  defendant,  by  permission  of  the  trustees, 
erected  poles,  strung  wires,  and  commenced  the  business  of  elec- 
tric lighting  in  competition  with  the  orator.  Its  poles  were  also 
placed  under  direction  of  the  trustees.  In  some  of  the  principal 
streets  the  poles  were  set  on  the  same  side  as  the  orator  s  poles, 
and  quite  near  to  them.  The  orator  employs  a  system  for  light- 
ing buildings  with  incandescent  lamps  with  a  current  of  electricity 
used  on  its  wires  of  only  110  volts  which  is  so  low  a  current 
that  the  wires,  when  charged,  can  bo  handled  with  safety.  The 
defendant  uses  for  its  incandescent  lamps  an  alternating  current  of 
1,000  volts  on  its  wires  on  the  streeta  By  means  of  what  are 
called  "  converters,"  a  current  of  50  volts  is  taken  into  buildings* 
When  the  defendant's  wires  were  first  strung  upon  the  poles  they 
did  not  touch  the  wires  and  poles  of  the  orator,  but  from  the 
eflfect  of  storms,  from  stretching,  or  some  other  cause,  they  now 
sometimes  come  in  contact  with  the  orator's  poles  and  wires,  and 
injure  them.  The  wires  should  not  be  nearer  each  other  than  12 
inches,  and  the  crosspieces  upon  which  they  are  strung  should  be 
at  least  2  feet  apart,  so  that  when  the  wires  are  loaded  with  snow 
and  ice,  or  when  swayed  by  the  wind,  they  will  not  come  in  con- 
tact When  a  wire  carrying  a  heavy  current  comes  in  contact 
with  one  carrying  a  lighter  current,  the  heavy  current  is  liable 
to  be  inducted  into  the  other  wire,  which  endangers  the  orators 
wires,  lamps,  and  plant,  and  is  liable  to  set  fire  to  buildings,  for 
which  the  orator  would  be  answerable  in  damages.  The  defend- 
ant's poles  are  not  as  high  as  those  of  the  orator.  The  cross- 
pieces  to  which  its  wires  are  attached  are  nearer  the  ground  than 
those  of  the  orator,  so  that  in  places  the  defendant's  wires  are 
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ander  the  orator's,  which  renders  it  dif&calt  and  dangerous  for 
the  orator's  employes  to  reach  their  wires  for  repairs  and  other 
purposes.  No  accident  has  thus  far  happened.  The  defendant's 
wires  are  not  usually  charged  with  electricity  in  the  daytime,  but 
the  two  plants  are  entirely  independent  of  each  other,  and  the 
orator's  employes  have  no  means  of  knowing  when  the  defend- 
ant's wires  are  charged.  Where  the  wires  of  the  parties  cross 
Centre  street  the  orator's  is  only  21  feet  above  the  ground;  the 
defendant's  is  strung  above  it,  and,  having  sagged,  rests  upon 
it  At  other  places,  where  the  respective  wires  enter  buildings, 
they  interfere  with  each  other.  These  are  thematerfal  facts  found 
by  the  master.  It  is  conceded  that  the  village  trustees  had 
authority  to  make  the  contract  with  the  orator. 

The  defendant  virtually  concedes  that  the  orator's  contract  with 
the  trustees  is  the  measure  of  its  rights.  The  village,  by  its 
trustees,  invested  the  orator  with  certain  rights,  and,  after  the 
orator,  relying  upon  the  contract,  had  expended  money  in  estab- 
lishing its  plant  and  appliances,  the  village  could  not,  by  an 
ordinance,  have  infringed  these  rights ;  and  clearly  it  could  not 
confer  upon  the  defendant  authority  to  infringe  them.  On 
the  other  hand  it  is  not  claimed  that  the  orator  obtained  a  privilege 
of  the  streets  to  the  exclusion  of  the  defendant,  but  that  the  de- 
fendant's rights  were  subordinate  to  the  orator's,  and  must  be  ex- 
ercised in  such  a  manner  as  not  to  interfere  with  them.  If  author- 
ities were  required  to  sustain  so  plain  a  proposition,  those  cited 
upon  the  orator's  brief  are  pertinent.  In  Hudson  Tel.  Co.  v.  Jer- 
sey City,  49  N.  J.  Law,  303,  8.  Atl.  Bep.  123,  it  was  held  that 
where  the  city,  by  an  ordinance,  under  statutory  authority,  had 
designated  certain  public  streets  in  which  the  company  might 
place  its  telegraph  poles,  and  the  company  had  expended  money 
in  placing  its  poles  upon  such  streets,  the  city  could  not,  by  sub- 
sequent ordinances,  revoke  such  designation;  that  the  company 
had  an  irrevocable  vested  right  to  use  the  streets  for  the  desig- 
nated pui-pose.  Thompson's  Law  of  Electricity  lays  down  the 
general  rule  that  when  a  municipal  corporation,  under  a  statutory 
provision,  has,  by  ordinance  or  other  lawful  mode,  authorized  a 
telephone  company  to  erect  its  posts  or  poles  in  certain  designated 
streets,  and  the  company  proceeds  to  erect  them,  and  to  expend 
money  on  the  faith  of  the  license  so  granted,  it  thereby  acquires 
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a  vested  right  to  the  use  of  the  designated  streets,  so  long  as  it- 
conforms  to  the  conditions  of  the  license ;  and  the  license  cannot 
thereafter  be  revoked  by  the  municipality.  So  an  ordinance  au- 
thorizing a  telephone  company  to  maintain  lines  on  its  streets, 
without  limitation  as  to  time,  for  a  stipulated  consideration,  when 
accepted  and  acted  upon  by  the  grantee,  by  a  compliance  with  its 
conditions,  becomes  a  contract,  which  the  city  cannot  abolish  or 
alter,  without  consent  of  the  grantees.  It  appears  that  the  orator 
has  suffered  some  damage  in  consequence  of  its  wires  coming  in 
contact  with  the  defendant's ;  that  it  is  constantly  exposed  to 
danger  from  such  contact,  and  that  its  men  cannot  conveniently 
and  without  danger  reach  its  wires  for  the  purpose  of  making  re- 
pairs and  of  connecting  lines  therewith  to  buildings.  We  there- 
fore think  that  the  orator  is  entitled  to  relief  according  to  the 
prayer  of  the  bill.  The  pro  forma  decree  dismissing  the  bill  is 
reversed,  and  the  cause  remanded.  An  accounting  is  ordered  for 
the  damages  already  suffered  by  the  orator,  and  the  orator 
may  have  a  perpetual  injunction  restraining  the  defendant 
from  maintaining  its  wires  so  as  to  interfere  with  those  of  the 
orator.?^ 

iDterlbrenoe  of  diflbrent  electric  currents  in  streets— questioiis  of 
prioritjr  and  superior  ri^ht.— The  decision  in  the  foregoing  cas^  is  in  ac- 
cordance with  that  in  Consolidated  Electric  Light  Co.  v.  People's  Electric  Light 
&  Oas  Co..  94  Ala.  872;  10  So.  Rep.  440.    See  reference  to  this  case  in  note  6 
Am.  R.  R.  &  Corp.  Rep.  630. 

In  Cincinnati  Inclined  Plane  Ry.  Co.  v.  City  «&  Suburban  Tel.  Ass.  (Ohio), 
4  Am.  R.  R.  &  Corp.  Rep.  583  and  Hudson  River  Tel.  Co.  v.  Watervliet  Turn- 
pike &  R.  R.  Co.  (N.  Y.).  6  Am.  R.  R.  &  Corp.  Rep.  619.  the  relative  rights 
of  a  telegraph  company  and  electric  railway  company  on  the  same  street  are 
considered  and  passed  upon. 
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(Court  of  Appeals  of  Kentucky,  Feb.  16,  1898.) 

1.  Railroad  companies.  Fires  set  bt  LocoHOTiyES.  PLEADmos  and 
BViDENCB.  Though,  in  an  action  against  a  railroad  company  alleging  that,  by 
negligently  setting  fire  to  its  depot  from  the  sparks  of  an  engine,  plaintiff's 
storehouse  was  also  burned,  the  court  strikes  out  of  the  petition  allegations 


« Reported  in  26  Atl.  Rep.  eSo, 


Cincinnati,  N.  0.  &  T.  P.  Ey.  Co.  v.  Barker  et  al.    161 

that  the  depot  was  dangerously  combustible,  and  that  this  was  known  to  de- 
fendant, yet  it  is  proper  on  the  trial  to  show  that  the  depot  had  a  shingle  roof, 
that  its  eaves  were  open,  and  that  birds  built  nests  of  straw  therein;  and  that  it 
had  frequently  been  set  on  fire  before. 

3.  While  the  mere  fact  that  the  depot  was  covered  with  shingles  is  not,  of 
itself,  ordinarily  evidence  of  negligence,  yet  when  the  building  is  so  situated 
that,  from  some  reason,  it  is  frequently  fired  by  passing  trains,  and  it  is  proved 
that  the  company  knew  of  the  combustible  material  of  which  the  roof  was 
composed,  and  that  it  had  before  been  fired  by  sparks,  if  the  company  used  a 
spark-throwing  locomotive  near  such  a  roof,  and  fired  it,  the  fire  would  be 
caused  by  negligence. 

8.  Ihbtructions.  While  a  charge  that,  if  the  jury  believed  that  defend- 
ant's depot  was  burned  by  negligence  in  its  construction  they  should  find  for 
plaintiff,  would  be  uncertain  in  meaning  if  unexplained,  yet  if,  when  taken  in 
connection  with  the  proof,  it  is  not  ambiguous  or  misleading,  no  error  can  be 
predicated  thereon. 

4.  CoNTRiBUTORT  NEGLiOBNGB.  BuiLDiKO  KBAR  TRACK.  It  was  not  negli- 
gence for  the  plaintiff  to  build  his  house  near  the  track,  though  he  knew  it  was 
more  exposed  to  fire  than  if  at  a  greater  distance. 

6.  Proximate  cause.  Fire  coMinT^iCATED  from  interhbdiatb  build- 
iNOs.  If  the  fire  spreads  from  the  matter  first  ignited,  the  intervention  of  con> 
siderable  space,  or  of  various  physical  objects,  or  a  diversity  of  ownership, 
does  not  preclude  recovery  by  the  party  injured,  or  affect  the  company's  lia- 
bility for  its  first  negligent  act. 

• 

C  R  Simrallj  0.  H.  Waddel  and  W.  A.  Morrow,  for  appellant ; 

W.  0.  Bradley  and  J,  L.  &  J,  W.  Colyer,  for  appellees. 

Hazelrigg,  J.  The  Barkers,  as  plaintiff  in  the  court  below, 
brought  suit  against  the  defendant,  now  appellant,  alleging  that 
on  the  night  of  April  5,  1889,  "  the  defendant  negligently  set  fire, 
by  sparks  and  coals  from  its  locontiotive,  to  its  depot,  which  con- 
sumed the  same,  and  which  extended  to  and  consumed  the  store- 
house of  plaintifiEs  aforesaid ;  that  said  negligence  of  the  defendant 
was  the  natural,  probable  and  proximate  cause  of  the  burning  of 
their  said  house ;  and  that  by  such  negligent  act  of  defendant 
they  have  been  damaged  three  thousand  dollars."  They  also 
made  proper  averments  of  ownership  and  possession  of  the  burnt 
property,  and  its  location  and  value.  At  the  appearance  term  of 
the  case,  October,  1889,  they  filed  an  amended  petition ;  and 
"  the  defendant,  not  being  ready  for  trial,  on  account  of  the  filing 
of  said  pleading,"  was  given  a  continuance.  The  amendment 
chai^ged  that  the  defendant  negligently  erected  and  suffered  and 
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permitted  its  depot  to  remain  near  the  track,  although  same,  ex- 
cept the  shed  thereof,  was  covered  with  shingles,  and  constantly 
exposed  to  fire  and  sparks  emitted  from  its  locomotive,  and  not- 
withstanding the  fact  It  was  fully  aware  of  such  danger,  and  had 
been  time  and  again  notified  of  such  danger,  and  knew 
that  fire  had  been  communicated  to  its  said  depot  and 
other  buildings,  time  and  again,  from  such  sparks  and  fire; 
all  of  which,  plaintiffs  charge,  was  gross  negligence,  and  that  by 
reason  of  which  negligence  the  depot  was  burned,  and  the  fire 
directly  communicated  to  their  building,  consumed  it,  eta  There- 
upon a  demurrer  was  filed  to  this  amended  petition,  and  also  a 
motion  to  strike  out  such  parts  of  it  as  alleged  that  the  defendant 
was  aware  of  such  danger,  referring  to  the  shingle  roof,  and  the 
constant  exposure  to  fire  and  sparks  from  the  locomotive,  and 
had  been  notified  of  such  danger,  and  knew  that  fire  had  been 
communicated  to  the  depot  and  other  buildings,  time  and  again, 
from  such  sparks  and  fire.  At  the  April  term,  1890,  the  court 
sustained  the  demurrer  to  the  amended  petition,  making  no  order 
on  the  motion  to  strike  out  The  plaintiffs  then  filed  their 
amended  petition  No.  2,  alleging  that  the  defendant  carelessly 
and  negligently  set  fire  to  its  depot,  "  which  depot  was  danger- 
ously combustible,"  in  said  South  Somerset,  by  reason  of  which, 
etc  On  defendant's  motion,  and  over  the  plaintiffs'  objection, 
the  words,  "  which  depot  was  dangerously  combustible,"  were 
stricken  out  by  the  court,  and  a  demurrer  to  the  petition  as 
amended  was  overruled.  The  plaintiffs'  cause  of  action,  there- 
fore, was  this :  **  That  the  defendant  negligently  set  lire,  by  sparks 
and  coals  from  its  locomotive,  to  its  depot,  which  consumed  the 
same,  and  which  extended  to  and  consumed  the  storehouse  of 
plaintiffs ;  that  the  defendant  carelessly  and  negligently  set  fire  to 
its  depot,  by  reason  of  which  it  was  consumed,  and  the  fire  from 
which  depot  then  and  there  communicated  to  and  with  the  plaint- 
iffs building,  and  was  the  proximate,  probable,  and  natural  re- 
sult of  the  carelessness  and  negligence  of  the  defendant,  as  afore- 
said." The  defendant  then,  by  one  pleading,  answered  both  the 
original  and  amended  petitions,  saying  that  it  was  '*  not  true  that 
on  the  night  of  April  6,  1889,  it  negligently  set  fire  to  its  depot 
in  Somerset,  Ky.,  by  sparks  and  coals  of  fire  thrown  from  its  loco- 
motive, or  that  it  carelessly  and  negligently  set  fire  to  said  depot 
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at  the  time  mentioned  and  referred  to  in  the  petition/*  or  that  "  the 
destruction  of  plaintiffs'  property,  referred  to  and  described  in  the 
petition,  was  the  proximate,  probable,  and  natural  result  of  its 
negligence,  as  alleged  in  the  petition." 

These  were  the  pleadings  on  which  the  case  proceeded  to  trial. 
Evidently  the  answer,  so  far  as  it  attempted  to  traverse  the  alle- 
gations  of  the  original  petition,  is,  in  strictness,  not  good  for  any 
purposa  It  may  mean  that  the  company  set  fire  to  its  depot  by 
sparks  and  coals  tlirown  from  its  locomotive,  but  not  negligently, 
or  it  may  mean  that  it  negligently  set  fire  to  its  depot,  but  not  by 
sparks  and  coals  thrown  from  its  locomotive.  The  latter  could 
hardly  have  been  intended  ;  and,  taking  it  at  its  best,  it  is  an  ad- 
mission that  it  set  fire  to  its  depot  by  sparks  and  coals  from  its 
locomotive,  but  did  not  do  so  negligently.  In  so  far  as  it  sought 
to  traverse  the  statements  of  the  amended  petition,  the  an- 
swer, when  liberally  construed,  simply  says  it  is  not 
true  that  the  company  negligently  and  carelessly  set  fire 
to  its  depot,  manifestly  admitting  as  a  fact  that  it  did 
fire  the  depot  Construed  strictly,  considering  the  conjunc- 
tion ^^and,"  it  might  mean  to  admit  that  the  company  in 
fact  fired  the  depot  carelessly  but  not  negligently,  or  negligently 
and  not  carelessly ;  but  treating  the  words  as  synonyms,  con- 
sidered as  a  whole,  we  think  the  answer  must  be  taken  to  be  a 
statement  that  the  company  in  fapt  set  fire  to  its  depot  by  sparks 
and  coals  thrown  from  its  locomotive,  but  did  not  do  so  negli- 
gently or  carelessly. 

The  plaintiffs'  proof  was  to  the  effect  that  on  the  night  in  ques- 
tion engine  No.  68  was  fired  up,  and  left  a  point  in  Somerset 
south  of  the  depot  a  few  hundred  yards,  pulling  northwardly  a 
number  of  loaded  cars ;  that  when  it  passed  the  depot  it  emitted 
sparks  and  coals  in  large  quantities,  which  floated  up,  over  and 
on  the  depot,  and  that  shortly  thereafter  the  shingle  roof  of  the 
structure  was  seen  to  be  on  fire,  the  flames  spread  rapidly,  and 
soon  set  fire  to  the  house  of  plaintiffs,  which  was  immediately 
across  the  street  from  the  depot,  —  a  distance  of  46  feet ;  that  the 
weather  was  warm,  and  there  were  no  fires  being  kept  in  the 
deiK>t  building.  Plaintiffs  also  introduced  some  proof  conducing 
to  show  that  the  locomotive  used  was  not  supplied  with  the  most 
improved  fire  screen  and  spark  arrester ;  that  it  slipped  badly 
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whea  on  the  track  in  front  of  the  depot,  as  if  it  were  overloaded^ 
that  it  worked  hard,  and  threw  sparks  in  unreasonably  large 
quantitiea  Under  the ,  permission  of  the  court,  and  over  the 
objection  of  the  defendant,  the  plaintiffs  proved  that  the  building 
was  in  part  covered  with  shingles,  and  that  there  were  spaces 
under  the  eaves  of  the  building  where  birds  had  located  their 
nests,  and  that  on  several  former  occasions,  in  warm  weather, 
when  there  were  no  fires  in  the  depot,  the  same  roof  had  csiught 
on  iire  just  after  a  passing  train,  and  that  the  defendant  k^ew 
of  this,  and  had  in  fact  repaired  the  burnt  roof.  The  defend- 
ant's testimony  showed  that  their  engine,  and  its  screen  and 
spark  arrester  were  of  the  most  improved  patterns  in  use  or 
known  to  science ;  that  the  train  was  not  loaded  unusually 
heavy;  that  coal,  and  not  wood,  was  used  in  firing  the  engine; 
that  no  sparks  were  emitted;  there  was  no  slipping  on  the 
track,  or  any  derangement  of  the  engine.  Moreover,  that  the 
fire  was  seen  inside  the  depot,  burning  more  fiercely  than  on 
the  outside ;  may  have  caught  from  the  inside ;  that  the  night 
was  cool,  and  there  was  a  fire  in  at  least  one  of  the  rooms  in 
the  building.  Its  chief  carpenter  and  superintendent  of  build- 
ings fully  explained  the  construction  of  the  depot,  which  was 
covered  partly  with  tin  and  partly  with  shingles;  and  there 
were  no  spaces  under  the  eaves  where  birds  could  find  lodg- 
ment for  nests.  Under  this  state  of  casej  the  jury,  after  instruc- 
tion, found  for  the  plaintiffs  the  sum  of  $2,876. 

It  is  insisted  by  counsel  for  the  appellant  tliat  although  the 
court  had  by  its  action  in  sustaining  the  demurrer  to  the  first 
amended  petition,  and  in  striking  out  the  words,  "  the  depot  was 
dangerously  combustible,"  from  the  second  amended  peti- 
tion, narrowed  tlie  issue  to  the  negligent  setting  on  fire 
on  defendant's  depot,  yet  the  trial  was  allowed  to  proceed, 
both  as  to  the  evidence  and  the  instructions,  upon  the  theory  that 
plaintiffs*  cause  of  action,  as  -set  forth  in  their  pleadings,  included 
or  was  founded  on  negligence  growing  out  of  the  combustible 
character  of  the  material  in  the  depot,  and  on  the  assumption 
tliat  fact  was  known  to  the  defendant  And  it  must  be  conceded 
that,  unless  this  testimony  with  regard  to  the  combustible  nature 
of  the  depot  legitimately  and  properly  elucidates  the  issue  as 
made  by  the  pleadings,  the  defendant  was  prejudiced  by  its  in- 
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trodaction.  Why  was  it  that  the  learned  judge  below,  at  defend, 
ant's  instance,  or  on  its  motion,  sustained  the  demurrer  to  the 
amended  petition,  setting  up  the  very  facts  which  were  admitted 
by  the  court  as  evidence  on  the  trial,  and  why  strike  out  the 
words  respecting  the  dangerous  combustible  character  of  the  de- 
pot in  the  second  amendment,  when  proof  was  immediately  ad- 
mitted before  the  jury  regarding  the  shingle  roof,  and  the  open 
eaves  and  birds'  nests  of  straw,  etc?  Manifestly,  because  the  set- 
ting fire  to  the  depot  negligently,  or  the  negligence  in  setting  fire 
to  the  depot,  by  the  sparks,  depended  on  the  character  of  the 
building  alleged  to  have  been  set  afire.  Negligence  is  the  lead- 
ing thought  The  instrumentality  or  active  agent  of  negligence 
was  the  locomotive  throwing  sparks,  but  upon  what?  On  a  tin 
roof,  or  on  a  clean  ploughed  field,  or  on  a  straw  stack,  or  on  a 
depot  covered  with  straw,  or  on  one  covered  with  shingles,  and 
constructed  with  open  eaves?  Clearly,  the  negligence  in  setting 
fire  to  a  thing  by  a  locomotive  depends  on  the  condition,  not 
alone  of  the  machine  itself,  but  on  the  uses  it  is  being  put  to, — 
the  location,  the  surroundings ;  and  these  are  matters  of  evidence. 
The  combustibility  of  the  depot  was  one  of  the  circumstances 
bearing  on  the  fact  of  whether  the  depot  was  actually  fired  by  the 
sparks.  Had  the  building  been  fully  fireproof,  would  not  that 
fact  have  furnished  evidence  against  its  being  set  on  fire  by  the 
sparks  ?  We  do  not  pretend  to  decide  that  the  mere  fact  that 
the  depot  was  covered  with  shingles  is  of  itself  evidence  of  negli- 
genca  It  is  not  ordinarily  so.  But  when  situated  so  that  from 
some  reason  it  is  frequently  fired  by  passing  trains,  and  coupled 
with  the  significant  proof  that  the  defendant  was  aware  of  the 
combustible  material  of  which  the  roof  was  composed,  and  that  it 
had  before  been  fired  by  sparks,  we  are  fully  prepared  to  say  that 
if  the  defendant  used  a  spark  throwing  locomotive  in  proximity 
to  such  a  roof,  and  fired  it,  it  would  be  "negligently  setting  fire 
to  the  depot  by  sparks  thrown  from  its  locomotive."  With  the 
fact  conceded  that  the  defendant  fired  the  depot  by  sparks 
thrown  from  its  engine;  with  the  fact  establishing  that  an 
unusual  number  of  sparks  were  thrown  on  the  night  in 
question  indicates  a  derangement  of  the  spark  arrester ;  with 
the  knowledge  and  information  brought  home  to  the  de- 
fendant   respecting    the    previous    fires,     and     the    dangerous 
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quality  of  the  pine  and  poplar  shingles  on  the  roof  of 
the  depot  in  dry  weather, —  we  are  of  the  opinion  that  the 
instructions  on  the  subject  of  the  construction  of  the  depot  could 
not  have  been  misleading  to  the  jury.  The  first  instruction  reads 
as  follows:  "Jf  you  believe  from  the  evidence  that  the  depot  of 
the  defendant  at  Somerset  on  the  night  of  April  5,  1889.  was 
bunied  by  reason  of  the  negligence  of  defendant  in  the  construc- 
tion of  its  engine,  or  in  the  construction  of  its  depot,  or  in  the 
management  of  its  engines,  and  the  burning  of  plaintiffs  house 
was  the  natural  and  probable  consequence,  you  will  find  for  the 
plaintiffs ;  and,  unless  you  so  believe,  you  will  find  for  the  de- 
fendant" The  only  chance  for  misapprehension  here  on  the  part 
of  the  jury  was  in  considering  the  meaning  of  "  negligence  in  the 
construction  of  its  depot ;  "  and  this  was  not  considered  abstractly. 
No  one  could  know  what  the  expression  would  mean,  or  intended 
to  mean,  unless  in  connection  with  the  proof;  and  when  so  con- 
sidered, and  the  proof  in  the  case  applied  to  the  language,  it  is 
deprived  of  any  ambiguous  or  misleading  feature ;  and  this,  we 
think,  is  true  of  the  second  instruction,  which  embraces  this  same 
expression.  The  depot  was  admittedly  fired  by  sparks  from  the 
engine;  and  whether  it  had  in  fact  a  shingle  roof,  or  other 
kind,  or  open  or  closed  eaves,  and  in  whatever  way  it  might  have 
been  constructed,  the  verdict  could  not  reasonably  have  been  any- 
thing else,  under  the  pleadings. 

Instruction  A,  asked  by  defendant,  precluded  plaintiffs'  re- 
covery if  they  built  their  house  prior  to  the  building  of  the  depots 
and  knew  of  its  exposure  to  fire,  etc.,  and  is  not  the  law.  "A  land- 
owner's erection  and  use  of  a  building  for  ordinary  purposes  near 
the  track,  although  it  is  more  exposed  to  fire  than  if  it  were  at  a 
greater  distance,  is  not  negligence."     Pierce,  R.  R  p.  435. 

Instructions  B  and  F  were,  in  effect,  given  by  the  court  C  and 
E,  on  the  question  of  burden  of  proof,  was  wholly  inapplicable; 
and  instruction  D,  offered  on  the  care  necessary  to  be  used,  was 
substantially  given  in  the  one  defining  negligence. 

Nor  is  there  any  doubt  as  to  the  injury  being  sufficiently  proxi 

mate.     **  The  ignition  for  which  the  company  is   liable  need    not 
take  place  from  the  very  particles  of  fire   thrown  out  by  its   en 

gines."     If  the  fire  spreads  from  the  matter  first  ignited,  the  in- 
tervention of  considerable  space,  diversity  of  ownership,  or  various 
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physical  objects,  etc.,  does  not  preclude  recovery  by  the  party 
injured,  or  affect  the  company's  liability  for  its  first  negligent  act 
Pieixse,  R  R.,  p.  441. 

Upon  the  whole  cose,  we  think  there  has  been  no  error  prejudi- 
cial to  the  substantial  rights  of  the  appellant 

The  judgment  is  therefore  affirmed.* 

RAILROAD  COMPANIES— LIABILITY  FOR  SETTING  FIRES. 


!•  Prior  cmnQg  ajid  notes* — Prior  cases  and  notes  on  the  subject  will  be 
foand  as  follows :  Mills  v.  Chicago,  etc.,  R.  Co.,  2  Am.  R.  R.  and  Corp.  Rep. 
160  and  note ;  St.  Louis,  etc.,  R.  Co.  v.  Yonley,  8  Am.  R.  R  and  Corp.  Rep. 
406  ;  Hagen  v.  Chicago,  etc.,  R.  Co., 5  Am.  R.  R.  and  Corp.  Rep.  68 and  note ; 
McCaniless  y.  Richmond  and  D.  R.  Co.,  7  Am.  R  R.  and  Corp.  Rep.  866. 

2*  Dntjr  aAd  liabilitjr  gonerally. — While  railway  companies  are  not 
bound  to  use  every  possible  precaution  which  the  highest  scientific  skill  might 
have  suggested  to  prevent  the  escape  of  fire  from  their  locomotives,  yet  they  are 
required  to  exercise  a  degree  of  care  reasonably  proportionate  to  the  risks  to  be 
apprehended  ;  and,  in  view  of  the  great  danger  to  property  from  fires  commu- 
nicated from  passing  locomotives,  reasonable  care  requires  that  they  should 
avail  themselves  of  the  best  approved  practicable  appliances  for  the  prevention 
of  such  fires.  Hoy  v.  Chicago,  etc.,  R.  Co.,  46  Minn.  269;  48  N.  W.  Rep. 
1117. 

In  an  action  to  recover  for  hay  destroyed  by  fire  set  by  defendant's  loco- 
motive, a  charge  that  in  the  matter  of  keeping  their  right  of  way  free  and 
clear  of  combustible  materials,  and  in  providing  their  locomotives  with  suitable 
spark  arresters,  defendants  were  only  called  upon  to  exercise  "  reasonable  care, 
skill  and  diligence,"  states  the  proper  rule.  Eddy  v.  Lafayette,  49  Fed.  Rep. 
807 ;  1  C.  C.  8.  44t.  And  see  Missouri  Pac.  R.  Co.  v.  Bartlett.  81  Tex.  42 ; 
16  B.  W.  Rep.  688. 

A  charge  that  a  railroad  company  is  required  to  exercise  the  utmost  care  in 
running  through  a  town  or  village  where  buildings  are  constructed  of  wood,  and 
situated  so  near  to  a  railroad  as  to  be  exposed  to  fire  that  may  come  in  large 
quantities  from  the  locomotive,  and  especially  so  if  at  the  time  the  wind  is 
blowing  in  the  direction  from  the  engine  towards  the  buildings  ;  and  that  un- 
der such  circumstances  the  company  is  bound  to  exercise  a  greater  degree  of 
care  than  wh3n  running  trains  in  the  country,  where  there  is  no  property  near 
the  track,  exposed  to  fire ;  and  that  the  degree  of  care  which  is  required  is 
proportioned  to  the  danger  to  be  apprehended  of  inflicting  injury  on  the  person 
or  property  of  others — does  not  prescribe  a  greater  degree  of  care  than  the 
'circumstances  stated  in  it  called  for.  Jacksonville,  etc.  R.  Co.  Peninsular 
Land,  etc.,  Co..  27Fla.  1,  151 ;  9  So.  Rep.  661.  A  charge  that  railroad  com- 
panies are  n^quired  to  furnish  their  locomotives  with  spark-arresters  of  the 
best  mechanical  invention  and  construction  in  general  use  at  the  time  is  not 
erroneous.    Ibid. 


•Reported  in  21  8.  W.  Rep.  847. 
1* 
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8.  Ifeffli£^nce  in  partieul&r  eaMeth^Combustible  matenaU  on  right  of 
way.— Negligence  may  be  imputed  to  a  railroad  company  if  it  allows  com- 
bustible material  to  accumulate  along  its  right  of  way  in  such  quantity,  at  such 
places,  and  at  such  seasons  as  renders  it  liable  to  become  ignited  and  cause 
damage  to  adjacent  property.  Eddy  v.  Lafayette,  1  C.  C.  A.  441 ;  49  Fed. 
Rep.  807.  To  same  effect:  Moore  v.  Chicago,  etc.,  R.  Co.,  78  Wis.  120  ;  47  N. 
W.  Rep.  278 ;  Ft.  Scott,  etc.,  R.  Co  v.  Tubbs,  47  Kan.  630 ;  28  Pac.  Rep. 
612;  Chicago,  etc.,  R.  Co.  v.  Gilbert,  8  C.  C.  A.  264 ;  62  Fed.  Rep.  711 ;  St. 
Louis,  etc.,  R.  Co.  v.  Richardson,  47  Kan.  517;  28 Pac.  Rep.  188. 

Failure  to  move  burning  ear  from  vicinity  of  building. — An  oil-tank  thirty- 
six  feet  from  a  side  track,  was  burned  by  a  lire  communicated  to  it  from  a 
burning  tar-rar  which  had  been  left  by  defendant  company  standing  on  the 
side  track  immediately  opposite  the  tank,  and  which  was  set  on  fire  by  sparks 
thrown  from  defendant's  locomotive.  The  car  was  not  moved  after  catching 
fire,  although  by  moving  it  a  short  distance  the  burning  of  the  tank  would 
have  been  avoided.  Held,  that  the  case  was  properly  submitted  to  the  Jury,  as 
it  could  not  be  said  as  a  matter  of  law  that  the  erection  of  the  tank  at  that 
point  was  contributory  negligence,  or  that  defendant  was  free  from  negligence. 
Confer  v.  New  York,  etc.,  R.  Co.,  146  Penn.  St.  31;  23  Atl.  Rep.  202. 

4.  Contributory  negligence.—  An  occupant  of  land  adjoining  a  railway 
is  not  bound  to  protect  a  hay  stack  250  yards  from  the  line  of  road  from  sparks 
from  passing  engines,  either  by  making  fire  guards  or  by  ploughing  around  it. 
Nor  is  it  contributory  negligence  to  leave  the  land  between  the  stack  and  the 
railroad  track  in  its  natural  condition.  Gulf,  etc.,  R.  Co.  v.  Johnson,  54  Fed. 
Rep.  474.  The  plaintiff  is  not  chargeable  with  contributory  negligence  for  a 
mere  failure  to  take  precautions  against  the  negligence  of  the  defendant.  Ft. 
Scott,  etc.,  R.  Co.  v.  Tubbs,  47  Kan.  630;  28  Pac.  Rep.  612.  It  appeared 
that  the  hay  was  burned  in  ricks  while  plaintiffs  were  making  hay  in  the 
vicinity,  and  that  the  men  so  employed  were  keeping  a  constant  lookout  for 
fires,  and  had  two  water-wagons  on  the  field.  Held,  that  the  court  properly 
refused  a  charge  based  upon  the  assumption  that  they  did  not  use  "any  effort 
to  protect  the  hay."  Eddy  v.  Lafayette.  1  C.  C.  A.  441;  40  Fed.  Rep. 
807. 

A  person  having  property  adjacent  to  a  railroad  is  not  bound  to  keep  his 
property  in  such  a  condition  as  to  guard  against  the  negligence  of  the  railroad 
company,  but  every  person  has  the  right  to  enjoy  his  property  in  the  ordinary 
manner;  and,  while  one  is  charged  with  the  duty  of  saving  his  property  when 
he  can  do  so,  he  is  under  no  obligation  to  stand  guard  over  it,  continually 
watching  it,  to  protect  it  fr>m  the  negligence  of  a  railroad  company.  Jack- 
sonville, etc.,  R.  Co.  V.  Peninsular  Land.  et<; ,  Co.  27  Fla.  1,  151;  9  So.  Rep. 
661.  A  i)erson  has  the  right  to  construct  buildings  on  any  part  of  his  property, 
and  to  enjoy  the  same,  without  regard  to  the  proximity  of  a  railroad,  ar.d  such 
use  of  his  property  cannot  be  set  up  as  contributory  negligence  in  an  action 
against  the  company  for  negligently  setting  fire  to  the  buildings.  Ibid,  and 
Confer  v.  New  York,  etc.,  R.  Co..  146  Penn.  St  31;  23  Atl.  Rep.  202.  See 
also  on  the  subject  of  contributory  negligence.  St.  Louis,  etc. ,  R.  Co.  v.  Fire 
Association,  55  Ark.  163;  18  S.  W.  Rep.  43;  Northern  P«b.  R.  Co.  v.  Lewis^ 
2  C.  C.  A.  446;  51  Fed.  Rep.  658. 
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6.  The  questioa  of  prozlmate  cause. — This  subject  received  quite  care- 
ful coosideratioa  in  the  case  of  Jacksonville,  etc.,  R.  Co.  v.  Peninsular  Land, 
•etc.,  Co  ,  27  Fla.  1,  151 ;  9  So.  Rep,  661.  In  this  case  sparks  from  one  of  de- 
fendant's engines  ignited  a  sidewalk  which  fired  a  building  adjacent,  and  the 
flames  spread  to  the  plaintiff's  property,  towards  which  the  wind  was  blowing 
4it  the  time,  from  the  starting  point  of  the  fire.  The  plaintiff  recovered  a  judg- 
ment for  $60,000  which  was  affirmed  by  the  supreme  court.  On  the  question 
of  proximate  cause  the  following  instructions  were  given  which  were  approved 
on  appeal  : 

"  (1.)  That  it  is  for  the  jury  to  decide  whether  the  burning  of  the  plaintiff's 
property  was  tlie  direct  consequence  of  fire  caused  by  sparks  from  defendant's 
-engine;  that,  if  the  jury  believe  the  fire,  where  it  originally  started,  was 
caused  by  sparks  from  the  defendant's  locomotive,  and  that  said  fire  spread, 
whether  from  the  force  of  the  elements  or  the  inflammable  character  of  the 
buildings,  and  burned  continuously  from  building  to  building  to  plaintiff's 
buildings,  and  destroyed  them,  and  that  the  plaintiff  either  had  no  power  to 
arrest  the  flames,  or  was  not  present,  and  consequently  could  not  do  anything 
towards  arresting  the  flames,  the  jury  have  the  right  to  conclude  that  the  Are 
.set  by  the  defendant's  engine  was  the  proximate  cause  of  the  destruction  of 
the  plaintiff's  property. 

"  (3.)  That,  if  the  jury  believe  from  the  evidence  that  the  sparks  from  the 
defendant's  engine  caused  the  fire,  and  that  the  spread  of  the  said  fire  could 
not  have  been  arrested,  or  was  not  occasioned, by  any  new  or  intervening  force, 
it  does  not  matter  whether  the  buildmgs  belonging  to  the  plaintiff  that  were 
destroyed  were  the  first  or  the  tenth.  The  original  fire  must  be  regarded  as 
the  proximate  cause  of  the  burning  of  the  buildings. 

"(3.)  Proximate  cause  is  what  leads  to  and  might  be  expected  directly  to 
produce  the  injury;  that  is,  such  a  cause  as  naturally  suggests  itself  to  the 
mind  of  a  prudent  man  as  likely  to  cause  the  accident  which  produces  the 
damage. 

'*  (4.)  To  entitle  plaintiff  to  recover,  the  defendant's  negligence  must  be  the 
proximate  cause  of  the  accident  which  produces  the  damage,  without  inter- 
Tening  carelessness  on  the  part  of  the  plaintiff,  in  which  event  he  would 
become  the  author  of  his  own  misfortune,  unless  by  ordinary  care,  he  could 
not  have  avoided  the  consequences  of  defendant's  negligence." 

Regarding  these  instructions  the  court  says:  "  We  have  carefully  considered 
the  great  number  of  authorities  cited  by  all  the  counsel  in  their  briefs,  besides 
many  others  suggested  by  those  cited,  and  we  think  that  the  instructions  given 
upon  this  feature  of  the  case,  as  above  quoted,  are  fully  sustained,  not  only 
by  the  numerical  strength  of  the  authorities,  but  by  the  clearness  and  force  of 
the  reasoning  therein,  and,  to  our  minds,  by  the  soundness  of  the  principles 
therein  enunciated.  There  seems  to  be  no  fixed  rule  by  which  accurately  to 
Apply  the  maxim  eatua  proxima,  non  remota,  ^ctntur  to  the  circumstances  of 
every  individual  case;  each  case  necessarily  depending,  for  the  applicability  of 
this  rule,  upon  its  own  peculiar  facts.  But  in  Parsons  on  Contracts  (volume 
3,  p.  180,  7tb  ed.)  we  find  the  clearest  and  most  comprehensive  explanation  of 
Ihe  maxim,  and  a  formula  for  its  application  that  will  furnish  a  test  in  almost 
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every  case,  in  the  following  terse  language :  '  Every  defendant  shall  be  held 
liable  for  all  of  those  consequences  which  might  have  been  foreseen  and  ex- 
pected as  the  result  of  his  conduct,  but  not  for  those  which  iie  could  not  bave 
foreseen,  and  was  therefore  under  no  moral  obligation  to  take  into  his  consid- 
eration.' The  same  author  (Id.)  says,  as  to  the  test  whether  a  cause  of  damage 
was  proximate  or  remote:  '  Did  the  cause  alleged  produce  its  effect  without 
another  cause  intervening,  or  was  it  made  operative  only  through  and  by 
means  of 'this  intervening  cause  ? ' 

'*In  Fent  v.  Railway  Co.,  59  111.  849,  a  case  almost  on  all  fours  with  the  one 
under  consideration,  in  which  a  locomotive,  passing  through  a  village,  thiew 
out  great  quantities  of  unusually  large  cinders,  and  set  on  fire  a  warehouse 
near  the  track,  from  which  the  plaintiff's  building  was  destroyed,  dOO  feet  dis- 
tant, the  weather  at  the  time  being  very  dry,  and  the  wind  blowing  freely, 
Chief  Justice  Lawrence  rendering  one  of  the  ablest  opinions  upon  this  subject 
we  have  seen,  in  which  many  authorities  are  reviewed,  says:  *  We  believe  there 
is  no  other  just  or  reasonable  rule  than  to  determine  in  every  instance  whether 
the  loss  was  one  which  might  reasonably  have  been  anticipated  from  the  careless 
setting  of  the  fire,  under  all  the  circumstances  surrounding  the  careless  act  at 
the  time  of  its  performance.  If  loss  has  been  caused  by  the  act,  and  it  was, 
under  the  circumstances,  a  natural  consequence  which  any  reasonable  person 
could  have  anticipated,  then  the  act  is  a  proximate  cause,  whether  the  house 
burned  was  the  first  or  the  tenth,  the  latter  being  so  situated  that  its  destruc- 
tion is  a  consequence  reasonably  to  be  anticipated  from  setting  the  first  on  fire*. 

"  Whether  the  injury  complained  of  is  the  proximate  result  of  the  defend- 
ant's negligent  act,  or  whether  the  injury  was  too  remote  from  the  original 
cause,  and  was  brought  about  by  some  independent  intervening  force  or 
agency,  are  questions  of  fact  peculiarly  and  exclusively  within  the  province 
of  the  Jury  to  determine.  These  propositions,  though  not  in  the  same  forms 
of  expression  here  used,  are  substantially  embraced  in  the  instructions  above 
that  were  given;  and  the  soundness  of  them  as  propositions  of  law  are  fully 
sustained  by  the  following  authorities:  Railroad  Co.  v.  Hope,  80  Pa.  8t.  378; 
Railroad  Co.  v.  Bales,  16  Kan.  25*3;  Railroad  Co.  v.  Stanford.  12  Ran.  854;  ae- 
mens  v.  Railroad  Co.,  53  Mo.  366;  Poeppersv.  Railway  Co.  67 Mo.  715;  Perry 
V.  Railroad  Co.,  50Cal.  678;  Railway  Co.  v.  Krinning.  87  Ind.  861;  Doggettv. 
Railroad  Co.,  78  N.  C.  805;  Railroad  v.  Gantt,  39  Md.  115;  Euhn  v.  Jewett, 
32  N.  J.  Eq.  647;  Murphy  v.  Railway  Co.,  45  Wis.  222;  Rigby  v.  Hewitt,  5 
Exch.  240;  Smith  v.  Railway  Co.,  L.  R.  5C.  P.  98;  Kellogg  v.  Railway  Co., 
26  Wis.  223." 

Where  the  fire  was  communicated  to  plaintiff's  property  by  the  fire  from 
defendant's  burning  station,  which  was  set  on  fire  by  sparks  from  its  loco- 
motive defendant  is  liable  for  the  damages  to  plaintiflTs  property.  Martin  v. 
New  York,  etc.,  R.  Co.,  62  Conn.  831;  25  Atl.  Rep.  239.  A  fire  started  by 
defendant  on  its  own  right  of  way  spread  to  plaintiff's  premises,  and  plaintiff's 
cattle  wandered  into  the  fire.  Held,  that  the  injury  to  the  cattle  was  a  proxi- 
mate result  of  the  escape  of  the  fire.  Chicago,  etc.,  R  Co.  v.  Barnes,  2  Ind. 
Ct.  of  App.  218;  28  N.  E.  Rep.  328. 

A  rise  in  the  wind  or  a  change  in  its  direction,  after  the  fire  has  started, 
whereby  it  is  carried  to  the  plaintiff's  property,  is  not  such  an  independent. 
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intervening  cause  as  breaks  the  continuity  between  the  defendant's  negligence 
and  the  plaintiffs  loss.  Tyler  v.  Ricamore,  87  Va.  466:  12  8.  E.  Rep.  799; 
Northern  Pac.  R.  Co.  v.  Lewis,  2  C.  C.  A.  446;  61  Fed.  Rep.  658;  Missouri 
Pac.  R.  Ck).  V.  Cullens,  81  Tex.  883;  17  8.  W.  Rep.  19;  Gram  v.  Northern 
Pac.  R  Co.,  1  N.  D.  252:  46  N.  W.  Rep.  972;  But  see,  Marvin  v.  Chicago, 
etc.,  R.  Co..  79  Wis.  140:  47N.  W.  Rep.  1123. 

6*  Of  plainturs  Htle  to  the  property  Iramed  ajid  the  proof 
thereof*M>ne  who,  without  permission,  has  cut  cord  wood  from  public  lands, 
and  piled  it  along  a  railroad,  and  who  is  in  actual  possession  thereof,  and  en- 
gaged in  selling  it  for  his  own  benefit,  may  recover  its  full  value,  if  negligently 
destroyed  by  fire  from  a  locomotive;  for  the  railroad  company  cannot  justify 
its  negligence  by  showing  that  the  plaintiff  was  a  trespasser,  or  question  his 
title  without  connecting  itself  with  the  true  title.  Northern  Pac.  R.  Co.  v. 
Lewis,  2  C.  C.  A.  446;  51  Fed.  Rep.  658. 

In  an  action  brought  for  burning  a  cranberry  marsh,  plaintiff's  quiet  and 
peaceable  possession  of  the  marsh,  cultivating  it  with  cranberries,  constructing 
dams  and  bulkheads,  and  paying  the  taxes,  is  sufficient  prima  faeie  evidence 
of  the  title,  as  against  the  company  not  asserting  any  title  to  the  land,  to  en- 
able plaintiff  to  maintain  the  action,  and  to  cast  on  defendant  the  burden  of 
showing  that  some  other  person  was  the  owner.  Moore  v.  Chicago,  etc.,  R. 
Co..  78  Wis.  120;  47  N.  W.  Rep.  278. 

Where,  in  an  action  against  a  railroad  company  for  negligently  causing  a 
house  to  be  burned,  title  thereto  is  pr  )ved  by  parol  without  objection  by  de- 
fendant, it  cannot,  after  all  the  evidence  is  in,  raise  the  question  as  to  the  com- 
petency of  such  proof  by  a  motion  to  dismiss  because  title  was  not  proved. 
Fish  V.  Chicago,  etc.,.  R.  Co.,  81  Iowa,  280;  46 N.  W.  Rep.  998.  To  same  effect, 
Chicago,  etc.,  R.  Co.  v.  Gilbert,  3  C.  C.  A.  264;  52  Fed.  Rep.  711. 

7*  Z>irideiioe~prima  Ikeie  ease. — The  mere  emission  of  sparks  from  a 
railroad  locomotive,  or  the  mere  setting  out  of  fires  thereby,  is  not  per  se,  evi- 
dence of  negligence  upon  the  part  of  the  company;  but  when  the  emission  is 
of  such  character  as  is  inconsistent  with  the  common  experience  or  the  known 
efficiency  of  approved  spark-arresters  in  general  use,  and  properly  used,  it  is 
evidence  of  negligence.  The  emission  of  sparks  of  unusual  size,  or  both  of 
unusual  size  and  in  unusual  quantities,  is  evidence  sufficient  to  raise  the  pre- 
sumption of  negligence,  and  throw  upon  the  company  the  burden  of  removing 
such  presumption.  Jacksonville,  etc.,  R.  Co.  v.  Peninsular  Land,  etc.,  27 
Fla.  1,  151;  9  So.  Rep.  661.  The  mere  fact  that  property  is  fired  by  sparks 
thrown  from  the  stack  of  a  locomotive  engine  is  not  in  itself  evidence  of  nei^li- 
gence,  unless  it  appears  that  the  spark-arrester  was  defective,  or  that  the  com. 
pany  had  not  adopted  the  most  approved  pattern.  Henderson  v.  Philadelphia, 
etc.,  R.  Co.,  144  Penn.  St.  461;  22  Atl.  Rep.  851.  The  fact  that  fire  is  com- 
municated by  a  passing  locomotive  is  held  to  be  prima  facie  evidence  of 
negligence  in  the  following  cases  but  in  some  of  them  the  question  w&s  settled 
by  statute  :  Eddy  v.  Lafayette,  1 C.  C.  A.  441;  49 Fed.  807;  Ft.  Scott,  etc.,  R. 
Co.  V.  Tubbs,  47  Kan.  680;  28  Pac.  Rep.  612;  Johnson  v.  Northern  Pac.  R 
Co.,  IN  D.  854;  48  N.  W.  227. 

8  Erldenee— soAeieiicy  of  proof  to  make  out  action  or  defense* 
—In  an  action  against  a  railroad  company  for  damages  caused  by  fire  aUeged 
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to  have  been  started  bj  the  company's  engines  the  only  evidence  of  the  origin 
of  the  fire  was  that  a  short  time  before  the  fire  was  discovered  two  freicht 
trains  passed  the  place,  and  that  three  or  four  hours  after  the  fire  grass  and 
brush  were  found  still  burning  within  fifteen  feet  of  the  track.  It  was  proved 
that  the  country  was  then  very  dry,  and  that  a  furious  wind  was  blowing  at 
the  time  of  the  fire.  The  defendant  proved  that  the  engines  on  said  trains 
were  provided  with  the  best  improved  fire-arresters,  which  were  in  good  con- 
dition, and  that  at  the  place  where  the  fire  occurred  the  engines  were  propelled 
"by  gravity,  without  the  use  of  steam.  Held,  that  the  evidence  did  not  -juslify 
a  verdict  for  the  plaintiff.  Missouri  Pac.  R.  Co.  v.  Cullen,  81  Tex.  882;  17  S. 
W.  Rep.  10.  Several  of  defendant's  trains  passed  plaintiff's  premises  on  the 
day  of  the  fire,  and  defendant's  testimony  showed  that  some  of  its  engines 
were  in  good  and  some  in  bad  order,  It  also  attempted  to  show  that  if  any  of 
them  caused  the  fire  it  could  have  been  only  a  particular  one,  which  was 
provided  with  the  most  approved  spark-arrester,  and  was  otherwise  in  good 
order  and  condition.  Held,  that  the  jury  was  justified  in  finding  that  the  fire 
was  caused  by  an  engine  otlier  thin  the  one  specified.  Gulf,  etc.,  R.  Ck).  v. 
Johnson,  54  Fed.  Rep.  474 

Where,  in  an  action  for  negligently  setting  out  fires  and  burning  property, 
the  testimony  in  b.half  of  plaintiff  shows  an  escape  of  sparks  of  extraordinaiy 
size  and  in  unusual  quantities,  or  far  in  excess  of  anything  likely  to  occur  in 
the  ordinary  operation  of  a  locomotive  duly  supplied  with  modem  appli- 
ances, approved  by  the  test  of  use,  and  properly  managed  by  competent  op- 
eratives, and  the  evidence  in  behalf  of  the  defendant  shows  that  the  engine 
was  in  good  condition,  and  supplied  with  proper  appliances  for  arresting  the 
escape  of  sparks,  and  was  properly  managed  by  competent  operatives,  which 
circumstances  are  relied  on  by  defendant  as  showing  due  care  in  the  operation 
of  the  locomotive,  and  the  evidence  further  shows  that  sparks  of  the  size  and 
quantity  indicated  could  not  have  escaped  where  the  engine  so  supplied  with 
proper  appliances  is  properly  managed,  and  there  is  a  verdict  in  favor  of  the 
plaintiff,  and,  in  effect,  affirming  negligence  upon  the  part  of  the  defendant, 
such  finding  will  not  be  disturbed  by  an  appellate  court.  The  testimony  upon 
the  negligence  vel  nan  is  pali>ab1y  irreconcilable,  and  makes  a  question  de- 
pendent entirely  upon  the  credibility  of  witnesses,  and  peculiarly  for  the  de- 
cision of  the  jury.  Jacksonville,  etc.,  R.  Co.  v.  Pensular  Land,  etc.,  Co., 
27Fla.  1,  151;  So.  Rep.  601. 

Where  the  undisputed  evidence  shows  that  the  fire  which  consumed  plain- 
tiff's property  started  on  defendant's  right  of  way,  about  one  rod  to  leeward  of 
the  railroad  track,  and  that  such  fire  sprang  up  immediately  after  a  train  passed 
the  point  where  the  fire  originated,  and  there  was  no  other  visible  cause  for  the 
fire,  and  no  other  agency  likely  to  set  fires  observed  in  that  immediate  locality 
where  the  fire  started,  held,  that  the  evidence  was  sufficient  to  justify  the  jury 
in  finding  the  primary  fact  that  defendant's  train  threw  out  and  started  the 
fire  in  question.  Gram  v.  Northern  Pac.  R.  Co.,  1  N.  D.  252;  46  N.  W. 
Rep.  072. 

In  an  action  against  a  railroad  company  for  loss  or  damage  suffered  by  the 
plaintiff  by  fire  caused  by  the  defend  .nt  in  the  operation  of  its  railroad,  proof 
that  the  fire  was  so  caused  is,  under  the  provisions  of  chapter  165  of  the  Laws 
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of  1885,  prima  fade  evidence  that  it  was  so  caused  through  the  negligence  of 
the  railroad  company;  and  it  then  devolves  upon  the  railroad  company  to 
show,  not  only  that  its  appliances  to  prevent  the  escape  of  fire  were  sufficient 
and  in  good  order,  and  that  its  engineer  was  a  competent  and  skillful  engineer, 
but  also  that  there  was  no  mismanagement  or  negligence  on  the  part  of  any 
of  its  servants  or  agents  causing  the  fire.  Ft.  Scott,  etc.,  R  Co.  v.  Earracker, 
46  Kan.  611;  20  Pac.  Rep.  1027.  To  same  effect,  Johnson  v.  Northern  Pac. 
R.  Co..  1  K  D.  354;  48  N.  W.  Rep  227. 

9*  Evidence  -ad  miiribillty  of  proof  of  partleiilar  flbcis— otber 
llree— opinion  evidence*— Where  property  is  fired  by  sparks  from  a 
locomotive  engine,  and  tlie  proof  shows  that  it  might  have  been  fired  by  sparks 
either  from  an  unknown  engine,  or  from  one  of  several  engines,  some  of  which 
were  unknown,  it  is  competent  to  show  that  many  of  the  engines  threw  sparks, 
and  that  numerous  fires  had  been  kindled  on  that  part  of  the  line;  but  such 
{»t>of  should  be  confined  exclusively  to  occurrences  at  or  about  the  time  of  tlie 
fire,  with  such  reasonable  latitude  as  to  time  as  to  render  the  proof  practicable. 
Henderson  v.  Philadelphia  R  Co.,  144  Penn.  St.,  461;  22  Atl.  Rep.  851.  In  an 
action  against  a  railroad  company  for  the  negligent  burning  of  buildings  situ- 
ated near  its  tracks,  where  the  only  issue  was  as  to  the  origin  of  the  fire,  evidence 
that,  on  different  occasions  within  some  weeks  prior  to  the  loss,  fire  had  escaped 
from  engines  of  the  company  in  the  immediate  vicinity  of  the  property,  was  ad- 
missible as  tending  to  prove  the  possibility,  and  the  consequent  probability,  that 
some  engine  caused  the  fire.  Chicago,  etc.,  R.  Co.  v.  Gilbert,  8  C.  C.  A.  264; 
53  Fed.  Rep.  711. 

In  an  action  against  a  railroad  company  for  damages  from  fire  set  by  one  of 
its  locomotives,  and  which  had  communicated  to  plaintiff's  property,  evidence 
that  defendant  had  permitted  the  accumulation  of  refuse  and  inflammable 
material  on  its  right  of  way  for  many  years,  and  that  fires  had  been  previously 
set  by  passing  locomotives,  is  sufficient  to  establish  defendant's  negligence. 
Moore  v.  Chicago,  etc.,  R.  Co.,  78  Wis.  120;  47  N.  W.  Rep.  278. 

Evidence  that  the  fire  was  caused  by  one  of  two  certain  locomotives,  and  that 
these  and  others  had  set  other  fires,  both  before  and  after  the  destruction  of  the 
wood,  was  admissible,  as  tending  to  show  the  possibility,  and  consequent 
probability ,  that  a  locomotive  caused  the  fire,  and  to  show  a  negligent  habit 
of  the  officers  and  agents  of  the  railroad  company.  Northern  Pac.  R.  Co.  v. 
Lewis,  2  C.  C.  A.  446;  61  Fed.  Rep.  658.  Evidence  that  the  right  of  way  and 
track,  at  other  points  in  the  neighborhood  than  that  at  which  the  fire  was  set 
out,  were  incumbered  by  dead  grass  and  other  combustible  material,  is  admis' 
aible.    Ibid.    To  same  effect,  Gulf,  etc.,  R.  Co.  v.  Johnson,  54  Fed.  Rep.  474. 

In  an  action  against  a  railroad  company  for  the  burning  of  plaintiffs'  prop- 
erty, which  the  petition  alleges  was  caused  by  a  si>ark  from  defendant's  engine 
setting  fire  to  rubbish  negligently  permitted  to  accumulate  on  its  right  of  way 
21  miles  from  plaintiffs'  land,  evidence  of  the  dryness  of  the  season,  inflnm- 
mable  character  of  the  intervening  country,  its  connection  with  plaintiffs' land, 
and  the  strength  and  direction  of  the  wind,  is  admissible.  Marvin  v.  Cliicago 
R.  R  Co.,  79  Wis.  140;  47  N.  W.  Rep.  1128. 

Where  the  fire  destroyed  plaintiff's  cranberry  marsh,  evidence  as  to  its 
natural  advantages  favorable  to  the  accumulation  of  water  from  adjoining 
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lands,  rendering  the  marsh  more  productive,  is  admissible  on  the  question  of 
damages.  Moore  v.  Chicago,  etc.,  R.  Co.,  78  Wis.  120;  47  N.  W.  Rep.  273. 
Witnesses  may  give  their  opinions  as  to  the  value  of  plaintiff's  land,  and 
the  damages  resulting  from  the  fire,  without  a  showing  that  ihey  are  experts, 
subject  to  defendant's  right  to  test  their  competency  and  their  knowledge  of 
the  premises  on  cross-examination.    Ibid. 

10*  Damagfes—meajmre  of-interesi— attorney's  fees.— Id  an  action  to 
recover  for  the  destruction  of  a  grove  of  trees  standing  upon  a  farm,  the 
measure  of  damages  is  the  value  which  the  trees  added  to  the  farm,  which 
may  be  proved  by  showing  the  value  of  the  farm  with  the  trees  standing  on  it, 
and  then  its  value  with  the  trees  destroyed.  Hoy  v.  Chicago,  etc.  R.  Co.,  46  Minn. 
^69;  48  N.  W.  Rep.  1117.  In  an  action  for  the  destruction  of  property  having 
a  market  value  susceptible  of  easy  proof,  plaintiff  is  entitled,  in  addition  to 
the  value  of  the  property  at  the  time  of  its  destruction,  to  interest  thereon  from 
that  date.  Regan  v.  New  York,  etc.  R.  Co.  60  Conn.  124;  22  Atl.  Rep.  503; 
Jacksonville,  etc.  R.  Co.  v.  Peninsular  Land,  etc.  Co.  27  Fla.  1,  151;  9  So. 
Rep.  661.  In  Eddy  v.  Lafayette,  1  C.  C.  A.  441;  49  Fed.  Rep.  807,  it  is  held 
that  the  allowance  of  interest  in  such  cases  should  be  left  to  the  discretion  of 
the  jury,  citing,  Reals  v.  Guernsey,  8  Johns.  446;  Thomas  v.  Weed,  14  Johns. 
255;  Devereux  v.  Burgwin,  11  Ired.  490;  Qilpins  v.  Consequa,  Pet.  C.  C.  85; 
Sedg.  Dam.  (7th  ed.)  189-191. 

The  measure  of  damage  in  cases  where  the  property  of  one  has  been  de- 
stroyed unintentionally,  but  by  the  negligence  of  another,  where  there  is  no 
element  of  willfulness  or  maliciousness  in  its  destruction,  is  just  compensation 
in  money  for  the  property  destroyed;  such  an  amount  as  will  fully  restore  the 
loser  to  the  same  property  status  that  he  occupied  at  the  time  of  the  destruc- 
tion. To  arrive  at  the  amount  of  such  compensation,  inquiry,  in  the  absence 
of  malice,  is  to  be  confined  strictly  to  the  ascertainment  of  the  value  of  the 
property  destroyed,  with  interest  thereon  for  the  retention  of  such  value  from 
the  date  of  the  destruction.  Jacksonville,  etc.,  R.  Co.  v.  Peninsular  Land,  etc, 
Co..  27  Fla.  1,  151;  9  So.  Rep.  661. 

Under  the  statutes  of  Kansas  allowing  the  plaintiff  a  reasonable  attorney's 
fee  in  such  cases  it  is  held  that  he  should  demand  the  same  in  his  petition, 
and  then  submit  the  question  to  the  court  or  jury  trying  the  case  upon  its 
merits.  Ft.  Scott,  etc.  R.  Co.  v.  E:arracker,  46  E:an.  511;  26  Pac.  Rep.  1087; 
Ft.  Scott,  etc.  R.  Co.  v.  Tubbs,  47  Kan.  630;  28  Pac.  Rep.  612. 
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(Supreme  Court  of  California,  in  banc,  March  27,  1893.) 

1.  Railroad  companisb.  Injury  to  emplotb.  Fellow  servants. 
IVhere  the  section  crew  of  a  railroad  company  side  track  a  hand  car  witii 
which  they  are  working  to  clear  the  main  track  for  an  approaching  train,  and 
the  section  foreman,  who  has  unlocked  the  switch,  negligently  fails  to  close  it, 
and  the  train  enters  on  the  side  track  and  kills  a  section  hand,  the  section  fore- 
man is  personally  liable  in  damages  for  his  death. 
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2u  The  railroad  company  is  not  liable,  though  the  section  foiemaa  had 
power  to  employ  and  discharge  the  men  working  under  him.  since  the  negli- 
gence of  the  foreman  in  leaving  the  switch  open  was,  notwithstanding  his  su- 
perior rank,  the  negligence  of  a  fellow  servant,  within  the  meaning  of  Civil 
Code,  §  1970,  providing  that  an  employer  is  not  liable  to  his  employe  for  losses 
suffered  in  consequence  of  the  negligence  of  another  person  employed  by  the 
same  employer  in  the  same  general  business,  unless  he  has  neglected  to  use 
ordinary  care  in  the  selection  of  the  culpable  employe. 

John  D,  BickneU,  for  appellants.  P,  G  Tonner  and  HuiUm  d 
Swanwicky  for  respondenta 

Fitzoerald,  J.  This  action  is  brought  by  the  widow  and 
minor  daughter  of  James  Daves,  deceased,  to  recover  damages  for 
loss  suffered  by  his  death  through  the  alleged  negligence  of  the 
defendanta  The  case  was  tried  by  a  jury,  and  a  general  verdict 
rendered  against  the  defendants,  the  Southern  Pacific  Company 
and  Bresnahan,  for  $9,000.  It  was  also  specially  found  by  the 
jury  that  the  defendant  Bresnahan  did  not  close  the  switch  after 
he  opened  it  to  let  the  hand  car  upon  the  side  track.  This  appeal 
is  taken  by  both  defendants  from  the  judgment  and  the  order 
denying  their  motion  for  a  new  trial. 

It  appears  that  the  corporate  defendant  owns  and  operates  a 
line  of  railroad  between  the  cities  of  Los  Angeles  and  Col- 
ton,  in  this  stata  That  the  defendant  Bresnahan  was  its 
section  foreman,  and,  as  such,  had  charge  of  a  portion  of  its 
track,  with  power  to  employ  and  discharge  the  men  employed 
to  work  under  him.  That  James  Daves,  the  deceased,  was  a 
section  hand  employed  by  Bresnahan  to  work  under  him,  and 
was  engaged  in  the  performance  of  his  duty  as  such  at  the  time 
of  the  accident  which  caused  his  death.  That  on  the  morning  of 
the  accident,  and  shortly  before  it  occurred,  Bresnahan,  with 
eight  of  the  section  men,  one  of  whom  was  Daves,  placed  a  hand 
car  on  the  main  track  for  the  purpose  of  going  to  a  point  on  the 
section  to  make  repaira  The  hand  car  was  then  run  by  them 
some  300  feet  to  a  switch,  which  was  unlocked  and  thrown  open 
by  Bresnahan,  and  the  hand  car  passed  on  to  the  side  track  to 
clear  the  main  track  for  the  west  bound  passenger  train,  then 
nearly  due,  and  in  sight  That  immediately  thereafter  Daves  was 
engaged  in  doing  something  about  the  hand  car,  and  was  under 
the  west  end  of  it,  when  the  train  came  up,  and  the  switch  being 
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open,  the  train  ran  onto  the  side  track,  colliding  with  the  hand 
car  and  killing  Daves.  Whether  the  switch  was  closed  after  it 
was  opened  by  Bresnahan  was  a  controverted  point  at  the  trial, 
and  was  submitted  specially  to  the  jury.  The  jury  found  that 
he  did  not  close  the  switch,  and,  as  there  is  evidence  to  support 
the  verdict,  it  follows  that  the  accident  was  caused  by  the  neg- 
ligence of  Breshahan,  and  the  verdict  against  him  cannot  be  dis- 
turbed. 

As  to  whether  the  verdict  will  be  permitted  to  stand  as  to  the 
defendant  corporation,  depends  upon  whether  Bresnahan  and 
Daves  were  fellow  servants  within  the  meaning  of  section  1970 
of  the  Civil  Code,  which  reads  as  follows  :  "  An  employer  is  not 
bound  to  indemnify  his  employe  for  losses  suffered  by  the  latter 
in  consequence  of  the  ordinary  risks  of  the  business  in  which  he 
is  employed,  nor  in  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  general  busi- 
ness, unless  he  has  neglected  to  use  ordinary  care  in  the  selection 
of  the  culpable  employe."  ^liis  section  was  construed  by  this 
court  in  Collier  v.  Steinhart,  51  Cal.  116,  and  in  McLean  v.  Min- 
ing Co.,  id.  255.  In  the  latter  case  it  appears  that  the  defendant 
was  engaged  in  blasting  rock  in  its  mine.  Plaintiflf  was  in  its 
employ  as  a  workman,  and  one  Kegan  was  its  "  foreman  of  all 
work,"  with  authority  to  employ  and  discharge  the  men  working 
under  him.  Plaintiff  was  injured  while  at  work  by  being  struck 
with  a  rock  thrown  from  a  blast,  through  Kegan's  negligence  in 
failing  to  notify  him  that  tiie  blast  was  to  be  fired.  The  court,  in 
the  application  of  this  section  to  these  facts,  say :  "The  injury  to 
the  plaintiff  was  caused  by  the  negligence  of  Kegan,  the  foreman 
of  defendant,  who  was  a  fellow  servant  with  the  plaintiff, — *  an- 
other person  employed  by  the  same  employer  in  the  same  general 
business,' — that  is,  the  business  of  working  the  mine  of  the  de- 
fendant, Kegan  being  in  the  blasting,  and  the  plaintiff  in  the 
hydraulic,  department  of  the  *  general  business.*  The  sec- 
tion of  the  Civil  Code  already  cited  declares  that  to  such 
a  case  the  rule  of  respondeat  superior  shall  not  apply,  un- 
less there  has  been  want  of  ordinary  care  upon  the  part 
of  the  defendant  in  the  selection  of  the  culpable  employe.  But 
the  fact  was,  as  found  by  the  court  below,  that  there  had 
been  no  such  want  of  ordinary  care  on  the  part  of  the  defendant ; 
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Ke^an,  the  'foreman'  being  found  to  be  'skillful,  competent,' 
and  a  proper  person  to  perform  the  duties  with  which  he  was 
charged.  '  The  law  of  this  state  respecting  this  subject,'  as  set 
forth  in  the  Code  referred  to,  recognizes  no  distinction  growing 
out  of  the  grades  of  employment  of  the  respective  employes;  nor 
does  it  give  any  effect  to  the  circumstance  that  the  fellow  servant 
through  whose  negligence  the  injury  came  was  the  superior  of  the 
plaintiff  in  the  general  service  in  which  they  were  in  common  en- 
gaged ;  and  the  alleged  distinction  in  this  respect  insisted  upon  by 
the  appellant's  counsel,  founded,  as  he  claims,  on  the  general 
principles  of  law  and  the  adjudged  cases,  requires  no  examination 
at  our  hands.     Collier  v.  Steinhart,  supra. 

In  Congrave  v.  Kailroad  Co.  88  Cal.  860;  26  Pac.  Eep.  175,  it 
was  said  by  Justice  McFarland  that  section  1970  "  not  only  re- 
states the  rule  first  established  by  judicial  decision  as  to  injury 
received  through  the  negligence  of  a  fellow  servant,  but  it  clears 
away  to  a  great  extent  the  difficulties  which  may  have  existed  as 
to  the  meaning  of  'fellow  servants.'  It  declares  them  to  be 
those  employed  *in  the  same  general  business.'  "  And  in  citing 
with  approval  McLean  v.  Mining  Co.,  supra,  he  uses  the  follow- 
ing language  :  "It  is  clear  that  in  deciding  this  case  the  court 
determined  that  the  Code  swept  away  the  distinctions  which  ap- 
pear in  some  of  the  'adjudged  cases'  on  the  subject  of  fellow 
servants.  Collier  v.  Steinhart,  51  Cal.  116,  referred  to  in  the 
opinion,  is  still  stronger  to  the  point  decided.  Both  of  these 
cases  were  approved  in  McDonald  v.  Hazeltine,  53  Cal.  35,  which 
was  also  a  case  where  an  employe  was  injured  through  the  care- 
lessness of  a  foreman.  These  cases  were  again  followed  and  ap- 
proved in  Stephens  v.  Doe,  73  Cal.  26;  14  Pac.  Rep.  378,  where 
it  was  held  that  'the  foreman  of  a  mine  and  a  miner  employed  to 
work  under  his  directions  are  fellow  servants;  and  the  owner  of 
the  mine  is  not  liable  for  injuries  caused  to  the  latter  through  the 
negligence  of  the  foreman,  unless  he  failed  to  use  ordinary  care  in 
the  selection  of  the  foreman.'  The  same  doctrine  was  announced 
in  Brown  v.  Railroad  Co.,  72  Cal.  523;  14  Pac.  Rep.  138,  and 
Fagundes  v.  Railroad  Co..  79  Cal.  97;  21  Pac.  Rep.  437." 

In  the  Fagundes  case,  just  cited,  plaintiffs  intestate  was  a  la- 
borer employed  by  the  defendant  to  work  on  its  track.     The 
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oflEending  servants  were,  respectively,  the  conductor  of  a  train  and 
a  track  walker,  whose  duty  it  was  •'  to  see  that  the  track  was 
clear  of  obstructions,  and  to  signal  when  they  existed."  The  de- 
ceased lost  his  life  through  the  track  walker's  negligent  inter- 
ference with  a  switch  and  the  conductor's  negligence  "  in  not  be- 
ing sufficiently  on  the  alert  to  prevent  '*  such  interference.  In 
that  case  the  court  held  that,  as  "there  is  nothing  in  the  evidence 
tending  to  show  any  negligence  on  the  part  of  the  defendant  in 
the  selection  of  the  employes  whose  carelessness  caused  the  casu- 
alty," it  could  not  be  held  responsible. 

The  principle  declared  in  the  section  of  the  Code  referred  to, 
and  upon  which  the  decisions  in  the  foregoing  cases  rested,  was 
settled  by  the  highest  judicial  authority  in  this  country  long  be- 
fore the  adoption  of  the  Code,  but  the  remarkable  contrariety 
of  judicial  decisions  upon  the  subject  in  other  states  has  arisen 
out  of  the  great  difficulty  met  with  in  the  application  of  it 
to  the  facts  of  the  particular  case  to  be  decided.  But  in  the 
consideration  and  application  of  this  principle  to  the  case  be- 
fore us  we  do  not  propose  to  enter  into  a  discussion  of  the  re- 
lation which  the  section  foreman  of  a  railroad  corporation 
sustains  towards  his  employer  with  respect  to  the  duties  per- 
taining to  his  employment,  except  in  so  far  as  the  subject 
of  such  relation  is  necessary  to  be  considered  in  connection 
with  the  character  of  the  particular  act  itself  by  which  the  acci- 
dent was  caused,  for  the  purpose  of  determining  whether  such 
act  was  a  personal  duty  which  the  defendant  corporation 
owed  to  the  deceased  as  its  employe,  or  whether  the  loss 
caused  by  the  act  complained  of  was  "  in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the  same  employer  in  the 
same  general  business."  This  must  be  determined,  not  from  the 
grade  or  rank  of  the  section  foreman,  but  from  the  character  of 
the  act  performed  by  him.  If  the  act  was  one  which  it  was  the 
duty  of  the  employer  to  perform  towards  its  servants,  and  one  of 
them  negligently  performed  it  to  the  injury  of  another  servant  in 
the  same  common  employment,  then  the  oflfending  servant,  in  the 
performance  of  such  duty  acted  as  the  representative  or  agent  of 
his  employer,  for  which  the  employer  is  responsible ;  if  it  was  not, 
then  they  were  fellow  servants,  and  the  offending  servant  is  alone 
responsible. 
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The  duties  which  a  railroad  corporation  owes  to  its  servants, 
and  which  it  is  required  to  perform,  are  to  furnish  suitable 
machinery  and  appliances  by  which  the  service  is  to  be  per- 
formed, and  to  keep  them  in  repair  and  order ;  to  exercise  or- 
dinary care  in  the  selection  and  retention  of  sufficient  and  com- 
petent servants  to  properly  conduct  the  business  in  which  the  ser- 
vant is  employed,  and  to  make  such  provisions  for  the  safety  of 
employes  as  will  reasonably  protect  them  against  the  dangers  in- 
cident to  their  employment  The  performance  of  these  duties 
cannot  be  shifted  by  it  to  a  servant,  so  as  to  avoid  responsibility 
for  injury  caused  to  another  servant  by  its  omission ;  nor  is  their 
negligent  performance  one  of  the  ordinary  risks  of  the  service 
impliedly  assumed  by  the  employe  by  his  contract  of  employ- 
ment Was,  then,  the  act  or  omission  which  caused  the  injury 
a  personal  duty  which  the  defendant  corporation  owed  to  the  de- 
ceased while  he  was  engaged  in  the  performance  of  his  duties  as 
its  employe?  If  it  was,  and  the  deceased  was  not  at  fault,  then 
the  corporate  defendant  is  liable;  otherwise  not  It  appears 
that  Bresnahan,  through  whose  negligence  it  is  clear  that  Daves 
was  killed,  was  the  section  foreman  of  the  defendant  corpora- 
tion, and,  as  such,  had  charge  of  about  eight  miles  of  its  track^ 
including  that  portion  of  it  where  the  accident  occurred.  It  was 
his  duty  to  keep  the  track  and  switches  in  repair  and  order,  and 
free  from  obstructions,  so  as  to  practically  insure  the  safety  of 
trains  passing  over  it  He  had  undisputed  control  of  the  section 
men  employed  to  work  under  him,  and  was  vested  with  authority 
to  employ  and  discharge  them.  As  to  whether  he  was  the  repre- 
sentative of  the  employer,  with  respect  to  the  performance  of 
these  duties,  we  are  not  called  upon,  in  view  of  the  facts,  to  de- 
cide, for  the  reason  that^the  act  which  caused  the  injury  out  of 
which  this  action  arises,  is  clearly  not  embraced  within  them.  It 
is  not  claimed  that  the  corporation  did  not  exercise  ordinary  care 
in  the  selection  of  Bresnahan  as  foreman,  or  that  the  switch  which 
he  negligently  left  open,  and  by  which  the  loss  was  suffered,  was 
unsuitable  or  defective.  But  it  is  insisted  that  the  corporate  de- 
fendant violated  a  duty  which  it  owed  to  Daves  by  not  providing 
him  with  a  reasonably  safe  place  to  perform  his  work ;  that  the 
place  was  not  safe  because  "a  train  was  coming  when  the  switch 
was  open,"  in  consequence  of  which  he  lost  his  life.     The  place, 
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as  we  huve  seeu,  where  the  accident  occurred,  was  the  side  track 
on  which  the  hand  car  had  been  run  from  the  main  track  to 
avoid  the  passenger  train,  then  almost  due,  and  in  sight  The 
place  was,  of  itself,  in  the  first  instance,  a  reasonably  safe  one 
and  was  resorted  to,  under  the  circumstances,  for  that  very  reason. 
The  track  and  switches  on  Bresnahan*s  section,  in  so  far  as  any- 
thing appears  tp  the  contrary,  were  in  good  condition,  and  so  was 
the  hand  car,  with  the  exception  of  some  disarrangement  in  the 
brake,  which,  however,  had  nothing  to  do  with  the  injury.  The 
servants  were  sufficient  in  number,  and  competent  for  the  pur- 
poses of  the  employment  It  is  plain,  therefore,  that  the  death  of 
Daves  was  not  caused  by  the  violation  of  any  duty  which  the 
.  master  owed  to  him,  but  by  the  negligent  act  of  Bresnahan,  who, 
with  respect  to  the  performance  of  that  particular  act,  was  the 
fellow  servant  of  Daves.  If  a  brakeman  or  trainman  who,  it  ap- 
pears were  intrusted  with  keys  to  the  switch,  or  one  of  the  sec- 
tion men,  had  been  guilty  of  the  negligent  act  complained  of,  we 
do  not  think  that  it  would  be  seriously  contended  here  that  such 
act  was  the  act  of  the  master;  and  such  would  undoubtedly  be 
the  case  if  a  switchman  had  been  regularly  employed  to  attend 
that  switch,  and  he  negligently  performed  the  act  referred  to,  in- 
stead ot  Bresnahan,  for  a  switchman,  in  using  and  operating  a 
switch,  is  no  more  the  agent  of  the  master  than  is  an  engineer 
who  is  engaged  in  running  a  locomotive.  It  is  the  duty  of  the 
master  to  provide  a  suitable  switch  and  competent  servants  for 
its  operation.  When  he  has  done  this  his  duty  is  at  an 
end,  and  his  liability  ceases.  The  keeping  of  it  in  posi- 
tion and  its  use  and  operation  is  a  duty  belonging 
to  the  servant,  the  negligent  performance  of  which,  to 
the  injury  of  another  servant  employed  in  the  same  gen 
eral  business,  is  a  risk  which  the  injured  servant  assumed 
when  he  took  the  employment,  and  for  which  the  master  is  not 
liable.  It  is  not  denied  that  Bresnahan  was  a  competent  and  ex- 
perienced foreman,  so  that  there  was  no  neglect  of  duty  by  the 
master  with  respect  to  his  selection.  But  the  negligent  act  com- 
plained of  was  performed  by  him  in  the  course  of  the  work  upon 
which  they  were  all  engaged,  and  by  one  who,  so  far  as  the  par- 
ticular act  was  concerned,  was  clearly  not  the  agent  of  the  master, 
but  the  fellow-servant  of  Daves.     The  place  was,  therefore,  made 


Daves  et  al.  v.  Southern  Pao,  Co.  bt  aij.  181 

dangerous  by  the  culpable  negligence  of  a  fellow-servant,  and 
this,  notwithstanding  the  fact  that  his  grade  or  rank  at  the  time 
happended  to  be  superior  to  that  of  Daves.  It,  therefore,  follows, 
that  the  consequences  flowing  from  a  place  made  unsafe  under 
such  circumstances  are  not  chargeable  to  the  master.  The  duty 
violated  did  not  relate  to  the  place  of  work,  but  to  the  negligent 
use  of  an  appliance  or  instrumentality  which  was  proper  aud  suit- 
able for  the  purpose  for  which  it  was  furnished  by  the  master, 
and  such  use  of  it  was  simply  a  detail  of  the  work  or  manage- 
ment of  the  business;  therefore  a  duty  of  the  servant,  which 
he,  and  not  the  master,  was  bound  to  perform.  From  these  views 
it  is  clear  that  the  negligence  of  Bresnahan  in  leaving  the  switch 
oj>en  in  the  manner  and  with  the  unfortunate  result  indicated  was, 
notwithstanding  his  superior  rank,  the  negligence  of  a  fellow- 
servant,  within  the  meaning  of  section  1970  of  the  Civil  Code ; 
therefore  a  risk  impliedly  assumed  by  Daves  when  he  took  the 
employment,  for  which  the  corporate  defendant  cannot  be  held 
responsible.  As  this  disposes  of  the  controlling  question  in  the 
case,  the  others  discussed  in  relation  to  the  instructions  are  not 
necessary  to  be  considered.  Let  the  judgment  and  order  be 
affirmed  as  to  the  defendant  Bresnahan,  and  reversed  as  to  the 
corporate  defendant,  and  the  cause  remanded  for  a  new  trial. 

We  concur,  Beatty,  C.   J. ;  De  Haven,  J. ;  McFarlanb,  J.  ; 
Harrison,  J. ;  Garoutte,  J. ;  Paterson,  J.* 

1  •  Bftllroftd  employe*— fbllow  eervAate—lbreiiuui  or  Tiee-prlnelpal* 

— See  Baltimore  &  O.  R.  Co.  ▼.  Baugh,  post;  Bloyd  y.  St.  Louis,  etc.,  H. 
Co.p  and  note,  post, 

8«  Fellow  flerraai  qaeetUm-finrmer  notes  and  caBee. — Louisville, 
elc.,  R.  Co.  T.  Petty,  2  Am.  R.  R.  &  Corp.  Rep.  160  and  note;  Miller  v. 
Southern  Pac.  R.  Co.,  4  Am.  R.  R  &  Corp.  Rep.  1,  and  note;  Dayharsh  v. 
Hannibal  &  St.  J.  R.  Co.,  4  Am.  R.  R.  <fe  Corp.  Rep.  289;  Ford  y.  Lake 
Shore,  etc.,  R.  Co.,  4  Am  R.  R.  &  Corp.  Rep.  886  and  note;  Justice  v.  Penn- 
sylvania Co.,  6  Am.  R.*R.  &  Corp.  Rep.  66,  and  note.  See  also  the  next  two 
cases  and  notes. 

*Reportedin  82  Pac.  Rep.  708. 


182  Baltdiobe  k  Ohio  R  Ck>.  y.  Baugh. 


Baltimore  k  Omo  K  Co.  y.  Baugh. 

(Supreme  Court  of  the  United  States,  May  1,  1898.) 

1.  Railroad  oompanebb.  Injubt  to  employs.  Diecisiomb  of  state  su- 
preme COURT  HOT  LAWS  OF  TOE  STATE.  DecisloDS  bj  the  highest  court  of 
the  state  are  not  *'  laws  "  of  the  state,  within  the  meaning  of  Rev.  8t.  g  721, 
which  provides  that,  in  the  absence  of  federal  legislation,  "  the  laws  of  the 
several  states  "  shall  be  regarded  as  rules  of  decision  in  actions  of  law  in  the 
federal  courts,  in  cases  where  they  apply. 

2.  Stats  dbcisioks  as  to  who  are  fellow  ssRVAirra  not  coktrollfko 
IN  THE  federal  COURTS.  The  question  whether  the  engineer  and  fireman  of 
a  locomotive  are  fellow  servants,  so  as  to  preclude  the  fireman  from  recover- 
ing damages  against  the  company  for  personal  injuries  caused  by  the  engineer's 
negligence,  is  a  question  of  general  law,  as  to  which  the  federal  courts  are  not 
controlled  by  state  decisions,  but  are  free  to  exercise  an  independent  judgment 

8.  General  cristrion  for  determtnino  who  are  fellow  servants. — 
In  determining  the  liability  of  a  mastsr  to  his  servant  for  injuries  caused  by 
the  negligence  of  another  servant,  the  question  does  not  turn  merely  on  the 
matter  of  subordination  and  control,  but  rather  on  the  character  of  the  alleged 
negligent  act.  If  that  act  is  done  in  the  discharge  of  some  positive  duty  of  the 
master  to  the  servant,  then  negligence  in  the  act  is  the  negligence  of  the  master, 
irrespective  of  the  gradations  of  service  as  between  tbe  servants  themselves. 
If  the  act  is  not  one  in  the  discharge  of  such  positive  duty,  then  tliere  should  be 
some  personal  wrong  on  the  part  of  the  master  before  he  can  be  held  liable. 

4.  POSITIYB  DUTIES  OF  THE  MASTER  TO  THE  SERVANT  WITH  RESPECT  TO 
WHICH  HE  IS  LIABLE  FOR  NEGLIGBNCB.  THOUGH  THEIR  PERFORMANCE  IS  EN- 
TRUSTED TO  CO-EMPLOYES.  It  Is  the  positive  duty  of  the  master  to  take  fair 
and  reasonable  precautions  to  surround  his  employe  with  fit  and  careful  co- 
workers, and  to  have  the  place  in  which,  and  the  tools  and  machinery  with 
which,  he  is  to  work  reasonably  safe  and  sufficient,  and  for  negligence  in  tbe 
discharge  of  these  duties,  whereby  the  servant  is  injured,  the  master  will  be 
liable,  whether  he  undertakes  to  perform  these  duties  in  person  or  entrusts 
them  to  others  who  are  employed  by  him. 

5.  The  enginbek  and  fireman  of  a  locomottve  are  fellow  servants. 
An  engineer  in  charge  of  a  locomotive,  which  is  running  detached  from  ai>y 
train,  cannot  be  regarded  as  in  control  of  a  department  of  the  company's  bui^i- 
ness,  so  as  to  render  him  a  vice  principal  in  his  relation  to  the  fireman  of  the  loco- 
motive; but  the  two  are  fellow  servants,  although  the  company's  rules  declare 
that  under  such  circumstances  the  engineer  shall  also  be  regarded  as  a  conductor. 

JOHN  BAUGH,  defendant  in  error,  was  employed  as  a  fireman 
on  a  locomotive  of  the  plaintiff  in  error,  and  while  so  em- 
ployed was  injured,  as  is  claimed,  through  the  negligence  of  the 
engineer  in  charge  thereof.     He  commenced  a  suit  to  recover  for 
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these  injuries  in  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio. 

The  circumstances  of  the  injury  are  these:  The  locomotive 
was  manned  by  one  Hite,  as  engineer,  and  Baugh,  as  fireman, 
and  was  what  is  called  in  the  testimony  a  ^^helper.''  On  May  4, 
1885,  it  left  Bellaire,  Ohio,  attached  to  a  freight  train,  which  it 
helped  to  the  top  of  the  grade  about  20  miles  west  of  that 
point 

At  the  top  of  the  grade  the  helper  was  detached,  and  then  re* 
turned  alone  to  Bellaire.  There  were  two  ways  in  which  it  could 
return,  in  conformity  to  the  rules  of  the  company:  one,  on  the 
special  orders  of  the  train  dispatcher  at  Newark,  and  the  other, 
by  following  some  regular  scheduled  train,  carrying  signals  to 
notify  trains  coming  in  the  opposite  direction  that  the  helper  was 
following  it  This  method  was  called  in  the  testimony  ^^  flagging 
back."  On  the  day  in  question,  without  special  orders,  and  not 
following  any  scheduled  train,  the  helper  started  back  for  Bel- 
laire, and  on  the  way  collided  with  a  regular  local  train,  and  in 
the  collision  Baugh  was  injui'ed.  Baugh  had  been  in  the  employ 
of  the  railroad  company  about  a  year,  and  had  been  fireman 
about  six  months,  and  had  run  on  the  helper  two  trips  a  day, 
about  two  months.  He  knew  that  the  helper  had  to  keep  out  of 
the  way  of  the  trains,  and  was  familiar  with  the  method  of  flag- 
ging back. 

No  testimony  was  offered  by  the  defendant,  and  at  the  close  of 
plaintiff's  testimony  the  defendant  asked  the  court  to  direct  a  non- 
suit, which  motion  was  overruled,  to  which  ruling  an  exception 
was  duly  taken.  In  its  charge  to  the  jury  the  court  gave  this 
instruction:  ^^If  the  injury  results  from  negligence  or  carelessness 
on  the  part  of  one  so  placed  in  authority  over  the  employe  of  the 
company,  who  is  injui'ed,  as  to  direct  and  control  that  employe, 
then  the  company  is  liable."  To  which  instruction  an  exception 
was  duly  taken.  The  jury  returned  a  verdict  for  the  plaintiff  for 
$6,750,  and  upon  this  verdict  judgment  was  entered,  to  reverse 
which  the  railroad  company  sued  out  a  writ  of  error  from  this 
court 

John  K.  Cowen^  J,  H.  Gollins,  and  Hugh  Z.  Bondj  Jr.,  for 
plaintiff  in  error.     Z.  Dan/ord  for  defendant  in  error. 
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Mr.  Justice  Brewer,  after  stating  the  facts  in  the  foregoing  lan- 
guage, delivered  the  opinion  of  the  court. 

The  single  question  presented  for  our  determination  is  whether 
the  engineer  and  fireman  of  this  locomotive,  running  alone  and 
without  any  train  attaclied,  were  fellow  servants  of  the  company, 
so  as  to  preclude  the  latter  from  recovering  from  the  company  for 
injuries  caused  by  the  negligence  of  the  former. 

This  is  not  a  question  of  local  law,  to  be  settled  by  an  examin- 
ation merely  of  the  decisions  of  the  supreme  court  of  Ohio,  the 
state  in  which  the  cause  of  action  arose,  and  in  which  the  suit 
was  brought,  but  rather  one  of  general  law,  to  be  determined  by 
a  reference  to  all  the  authorities,  and  a  consideration  of  the  prin- 
ciples underlying  the  relations  of  master  and  servant 

The  question  as  to  what  is  a  matter  of  local,  and  what  of  gen- 
eral, law,  and  the  extent  to  which  in  the  latter  this  court  should 
follow  the  decisions  of  the  state  courts,  has  been  often  presented. 
The  unvarying  rule  is  that  in  matters  of  the  latter  class  this  court, 
while  leaning  towards  an  agreement  with  the  views  of  the  state 
courts,  always  exercises  an  independent  judgment:  and  as  unvarying 
has  been  the  course  of  decision  that  the  question  of  the  responsibility 
of  a  railroad  corporation  for  injuries  caused  to  or  by  its  servants  is 
one  of  general  law.  In  the  case  of  Swift  v.  Tyson,  16  Pet  1,  the 
first  proposition  was  considered  at  length.  On  page  18  it  is  thus 
stated:  "But,  admitting  the  doctrine  to  be  fully  settled  in  New  York, 
it  remains  to  be  considered  whether  it  is  obligatory  upon  this  court 
if  it  differs  from  the  principles  established  in  the  general  com- 
mercial law.  It  is  observable  that  the  courts  of  New  York  do 
not  found  their  decisions  upon  this  point  upon  any  local  statute, 
or  positive,  fixed,  or  ancient  local  usage,  but  they  deduce  the 
doctrine  from  the  general  principles  of  commercial  law.  It  is, 
however,  contended  that  the  thirty-fourth  section  of  the  judiciary 
act  of  1789,  (c.  20,)  furnishes  a  rule  obligatory  upon  this  court  to 
follow  the  decisions  of  the  state  tribunals  in  all  cases  to  which 
they  apply.  That  section  provides  *  that  the  laws  of  the  several 
states,  except  where  the  constitution,  treaties,  or  statutes  of  the 
United  States  shall  otherwise  require  or  provide,  shall  be  regarded 
as  rules  of  decision  in  trials  at  common  law  in  the  couits  of  the 
United  States,  in  cases  where  they  apply.*  In  order  to  maintain 
the  argument,  it  is  essential,  therefore,  to  hold  that  the  word 
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'  laws,'  in  this  section,  includes  within  the  scope  of  its  meaning 
the  decisions  of  the  local  tribunals.  In  the  ordinary  use  of  lan- 
guage it  will  hardly  be  contended  that  the  decisions  of  courts 
constitute  lawa  They  are,  at  most,  only  evidence  of  what  the 
laws  are,  and  are  not  of  themselves  lawa  They  are  often  re- 
examined, reversed,  and  qualified  by  the  couits  themselves,  when- 
ever they  are  found  to  be  either  defective,  or  ill-founded,  or  other- 
wise incorrect.  The  laws  of  a  state  are  more  usually  understood 
to  mean  the  rules  and  enactments  promulgated  by  the  legislative 
authority  thereof,  or  long-established  local  customs  having  the 
force  of  laws.  In  all  the  various  cases  which  have  hitherto  come 
before  us  for  decision,  this  court  have  uniformly  supposed  that 
the  true  interpretation  of  the  thirty-fourth  section  limited  its  ap- 
plication to  state  laws  strictly  local;  that  is  to  say,  to  the  positive 
statutes  of  the  state,  and  the  construction  thereof  adopted  by  the 
local  tribunals,  and  to  rights  and  titles  to  things  having  a  per- 
manent locality,  such  as  the  rights  and  titles  to  real  estate,  and 
other  matters  immovable  and  intraterritorial  in  their  nature  and 
character." 

Notwithstanding  the  interpretation  placed  by  this  decision  upon 
the  thirty-fourth  section  of  the  judiciary  act  of  1789,  congress  has 
never  amended  that  section;  so  it  must  be  taken  as  clear  that  the 
construction  thus  placed  is  the  true  construction,  and  acceptable 
to  the  legislative  as  well  as  to  the  judicial  branch  of  the  govern- 
ment This  decision  was  in  1842.  Forty  years  thereafter,  in 
Burgess  v.  Seligman,  107  U.  S.  20;  2  Sup.  Ct  Rep.  10,  the  matter 
was  again  fully  considered,  and  it  was  said  by  Mr.  Justice  Brad- 
ley, on  pages  88  and  84,  107  U.  S.,  and  pages  21  and  22,  2  Sup. 
Ct  Rep.,  that  *'the  federal  courts  have  an  independent  jurisdiction 
in  the  administration  of  state  laws,  co-ordinate  with  and  not  sub- 
ordinate to  that  of  the  state  courts,  and  are  bound  to  exercise 
their  own  judgment  as  to  the  meaning  and  effect  of  those  laws." 

The  existence  of  two  co-ordinate  jurisdictions  in  the  same  ter- 
ritory is  peculiar,  and  the  results  would  be  anomalous  and  incon- 
venient but  for  the  exercise  of  mutual  respect  and  deference.  Since 
the  ordinary  administration  of  the  law  is  carried  on  by  the  state 
courts,  it  necessarily  happens  that  by  the  course  of  their  decisions 
certain  rules  are  established  which  become  rules  of  property  and 
VOL.  VIII — 24 
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actioQ  in  the  state,  and  have  all  the  effect  of  law,  and  which  it 
would  be  wrong  to  disturb.  This  is  especially  true  with  regard 
to  the  law  of  real  estate,  and  the  construction  of  state  constitu- 
tions and  statutes.  Such  established  rules  are  always  r^arded 
by  the  federal  courts,  no  less  than  by  the  state  courts  themselves, 
as  authoritative  declarations  of  what  the  law  i&  But  where  the 
law  has  not  been  thus  settled,  it  is  the  right  and  duty  of  the  fed- 
eral courts  to  exercise  their  own  judgment,  as  they  always  do  in 
reference  to  the  doctrines  of  commercial  law  and  general  juris- 
prudence. *  *  *  As,  however,  the  very  object  of  giving  to 
the  national  courts  jurisdiction  to  administer  the  laws  of  the 
states  in  controversies  between  citizens  of  different  states  was  to 
institute  independent  tribunals,  which,  it  might  be  supposed,  would 
be  unaffected  by  local  prejudices  and  sectional  views,  it  would 
be  a  dereliction  of  their  duty  not  to  exercise  an  independent 
judgment  in  cases  not  foreclosed  by  previous  adjudication.  As 
this  matter  has  received  our  special  consideration,  we  have  en- 
deavored thus  briefly  to  state  our  views  with  distinctness,  in  or- 
der to  obviate  any  misapprehensions  that  may  arise  from  lan- 
guage and  expressions  used  in  previous  decisions.  The  principal 
cas^  bearing  upon  the  subject  are  referred  to  in  the  note,  but  it  is 
not  deemed  necessary  to  discuss  them  in  detail"  And  in  the 
note  referred  to  over  fifty  cases  are  cited,  in  which  the  proposi- 
tion had  been  in  terms  stated  or  in  fact  recognized.  Since  the 
case  of  Burgess  v.  Seligman  the  same  proposition  has  been  again 
and  again  affiimed. 

Whatever  differences  of  opinion  may  have  been  expressed 
have  not  been  on  the  question  whether  a  matter  of  general  law 
should  be  settled  by  the  independent  judgment  of  this  courts 
rather  than  through  an  adherence  to  the  decisions  of  the  state 
courts,  but  upon  the  other  question,  whether  a  given  matter  is  one 
of  local  or  of  general  law.  Thus  in  the  case  of  Bucher  v.  Rail, 
road  Co.,  125  TJ.  S.  555 ;  8  Sup.  Ct  Rep.  974,  these  facts  ap- 
peared :  A  statute  of  Massachusetts  forbade  tmvel  on  the  Loitrs 
day,  except  for  necessity  or  charity,  under  p)enalty  of  a  fine  not 
exceeding  $10.  The  plaintiff,  while  riding  in  the  cars  of  the  de- 
fendant in  violation  of  that  statute,  was  injured  through  its  negli- 
gence. The  defendant  pleaded  his  violation  of  this  statute  as  a 
bar  to  any  recovery,  citing  repeated  decisions  of  the  highest  court 


Baltimore  &  Ohio  R  Co.  v.  Baugh.  187 

of  the  state  sastaining  such  a  defense.  This  court  followed  those 
decisions.  It  is  true,  as  said  in  the  opinion,  that  there  was  no  dis- 
pute about  the  meaning  of  the  language  used  by  the  legislature, 
so  this  court  was  not  following  the  construction  placed  upon  the 
statute  by  the  Massachusetts  court,  but  only  those  decisions  as 
to  its  effect  And  yet,  from  that  opinion  two  of  the  justices  dis* 
sented,  holding  that,  notwithstanding  it  was  a  dispute  as  to  the 
effect  of  a  state  statute,  it  was  still  a  question  of  general  law. 

Again  in  the  case  of  Detroit  v.  Osborne,  135  U.  S.  492 ;  10 
Sup.  Ct.  Bep.  1012«  the  plaintiff  was  injured  while  walking  in  one 
of  the  streets  of  Detroit,  through  a  defect  in  the  sidewalk.  The 
supreme  court  of  Michigan  had  held  that  the  duty  resting  upon 
the  city,  of  keeping  its  streets  in  repair,  was  a  duty  to  the  public, 
and  not  to  private  individuals,  the  mere  neglect  to  which  was  a 
nonfeasance  only,  for  which  no  private  action  for  damages  arose. 

This  court  followed  that  ruling,  although  conceding  that  it  was 
not  in  harmony  with  the  general  opinion,  nor  in  accordance  with 
the  views  of  this  court,  and  this  was  done  on  the  ground  that  the 
question  was  one  of  a  purely  local  nature.  This  quotation  was 
made  from  the  opinion  in  Claiborne  Co.  v.  Brooks,  111  U.  S. 
400,  410 ;  4  Sup.  Ct.  Bep.  489,  as  fully  expressing  the  reasons 
for  so  following  the  rulings  of  the  Michigan  court:  *'It  is  un- 
doubtedly a  question  of  local  policy  with  each  state  what  shall 
be  the  extent  and  character  of  the  powers  which  its  political  and 
municipal  organizations  shall  possess,  and  the  settled  decisions  of 
its  highest  courts  on  this  subject  will  be  regarded  as  authorita- 
tive by  the  courts  of  the  United  States ;  for  it  is  a  question  that 
relates  to  the  internal  constitution  of  the  body  politic  of  the 
state ."  Observations  of  a  similar  nature  are  pertinent  to  other 
eases,  in  which  this  court  has  felt  itself  constrained  to  yield  its 
own  judgment  to  the  decisions  of  the  state  courts. 

Again,  according  to  the  decisions  of  this  court,  it  is  not  open 
to  doubt  that  the  responsibility  of  a  railroad  company  to  its  em- 
ployes is  a  matter  of  general  law.  In  Bail  road  Co.  v.  Lockwood, 
17  WalL  357,  868,  the  question  was  as  to  the  extent  to  which 
a  common  carrier  could  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  himself  or  his  servants,  and  notwith- 
standing there  were  decisions  of  the  courts  of  New  York  thereon, 
the  slate  in  which  the  cause  of  action  arose,  this  court  held  that 
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it  was  not  bound  by  them,  and  that  in  a  case  involving  a  matter  of 
such  importance  to  the  whole  country  it  was  its  duty  to  proceed 
in  the  exercise  of  an  independent  judgment     In  Hough  v.  Bail 
way  Co.,  100  U.  S.  213,  was  presented  the  liability  of  a  company 
to  its  servants  for  injuries  caused  by  negligence,  and   Mr.  Justice 
Harlan,  on  page  226,  thus  expressed  the  views  of  the  entire  court : 
*'  Our  attention  has  been  called  to  two  cases  determined  in  the 
supreme  court  of  Texas,  and  which  it  is  urged,  sustain  the  prin- 
ciples announced  in  the  court  below.     After  a  careful  considera- 
tion of  those  cases,  we  are  of  opinion  that  they  do  not  necessarily 
conflict  with  the  conclusions  we  have  reached.     Be  this  as  it  may, 
the  questions  before  us,  in  the  absence  of  statutory  regulations  by 
the  state  in  which  the  cause  of  action  arose,  depend  upon   prin. 
•ciples  of  general  law,  and  in  their  determination  we  are  not  re- 
quired to  follow  the  decisions  of  the  state  courts."     In  Myrick  v. 
Railroad  Co.,  107  U.  S.  102,  108 ;  1  Sup.  Ct  Rep.  425,  the  ques- 
tion was  whether  a  bill  of  lading  issued  by  a  railroad  company, 
whereby  the  company  agreed  to  carry  cattle  beyond  its  own  Hen 
to  the  place  named  for  final  delivery,  was  a  through  contract    The 
ticket  or  bill  of  lading  was  issued  in  Illinois,  and  the  rulings  of 
the  supreme  court  of  that  state,  as  to  the  effect  of  such  a  ticket 
or  bill  of  lading,  were  claimed  to  be  conclusive  ;  but  this  coun 
declined  to  follow  them,  and  in  the  exercise  of  its  own  judgment 
placed  a  different  construction  upon  the  contract     And  in  the 
recent  case  of  Railway  Co.  v.  Prentice,  147  U.  S.  101,  106 ;  13 
Sup.  Ct  Rep.  261,  whei*e  the  question  arose  as  to  the  right  to  i^- 
-cover  from  the  railway  company  punitive  damages  for  the  wanton 
and  oppressive  conduct  of  one  of  its  conductors  towards  a  passen- 
ger, it  was  said  :     ^'  This  question,  like  others  affecting  the  liability 
of  a  railroad  corporation  as  a  common  carrier  of  goods  or  passen- 
gers, such  as  its  right  to  contract  for  exemption  from  responsi- 
bility for  its  own  negligence,  or  its  liability  beyond  its  own  line, 
or  its  liability  to  one  of  its  servants  for  the  act  of  another  person  in 
its  employment,  is  a  question,  not  of  local  law,  but  of  general  jur- 
isprudence upon  which  this  court,  in  the  absence  of  express  stat- 
ute regulating  the  subject,  will  exercise  its  own  judgment,  uncon- 
trolled by  the  decisions  of  the  courts  of  the  several  states.*' 

Not  only  that,  but  in  the  cases  of  Railway  Co.  v.  McDaniels, 
107  U.  S.  454 ;  2  Sup.  Ct  Rep.  932,  a  case  arising  in  the  state  of 
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Indiana ;  RandaU  v.  Bailroad  Co.,  109  U.  S.  478 ;  3  Sup.  Ct  Rep. 
322,  arising  in  West  Virginia ;  and  Railroad  Co,  v.  Ross,  112  U. 
S.  877 ;  5  Sup.  Ct  Rep.  184  coining,  from  Minnesota, — all  three 
cases  being  actions  by  employes  to  recover  damages  against  rail- 
road companies  for  personal  injuries — the  question  of  the  liability 
of  the  company  was  discussed  as  one  of  general  law,  and  no  refer- 
ence made  to  the  decisions  of  the  state  in  which  the  injuries  took 
placa  Indeed,  in  the  last  case,  the  instructions  given  by  the  cir- 
cuit judge,  which  was  sustained  by  this  court,  was  in  direct  opposi- 
tion to  the  rulings  of  the  supreme  court  of  Minnesota.  Thus  in 
Brown  v.  Railroad  Co.,  27  Minn.  162 ;  6  N.  W.  Rep.  484,  a  case 
called  to  the  attention  of  this  coui-t,  that  court  held  that  ^^  a  master 
is  not  liable  to  one  servant  for  injuries  caused  by  the  negligence 
of  a  co-servant  in  the  same  common  employment,"  and  "  that  the 
u^ligent  servant  is  superior  in  authority,  or  an  overseer  of  the 
one  injured,  does  not  take  the  case  out  of  this  rule."  And  in  the 
opinion,  on  page  165,  27  Minn.,  and  page  486,  6  N.  W.  Rep.,  it 
is  said  :  ^^  It  is  upon  this  point  that  the  authorities  disagree.  Some 
courts,  the  supreme  court  of  Oliio  being  the  leading  one,  hold  that 
where  the  injured  servant  is  a  subordinate  to  him  whose  negli- 
gence causes  the  injury,  they  are  not  '  fellow  servants,'  and  the 
master  is  liable.  On  the  other  hand,  the  great  majority  of  courts, 
both  in  this  country  and  in  England,  hold  that  mere  difference  in 
grade  of  employment,  or  in  authority,  with  respect  to  each  other, 
does  not  remove  them  from  the  class  of  fellow  servants  as  regards 
the  liability  of  the  master  for  injuries  to  one  caused  by  negligence 
of  the  other." 

The  same  doctrine  was  announced  in  Brown  v.  Railway  Co., 

81  Minn.  553 ;  18  N.  W.  Rep.  834,  and  Fraker  v.  Railway  Co., 

82  Minn.  54 ;  19  N.  W.  Rep.  349,  both  decided  before  the  Ross 
case,  and  reaffirmed  since  in  Gonsior  v.  Railway  Co.,  36  Minn. 
885 ;  31  N.  W.  Rep.  515.  Indeed,  in  all  the  various  cases  in 
this  court,  affecting  the  relations  of  railroad  companies  to  tlieir 
employes,  it  has  either  been  directly  afiBrmed  that  the  question 
presented  was  one  of  general  law,  or  else  the  discussion  has  pro- 
ceeded upon  the  assumption  that  such  was  the  fact 

An  examination  of  the  opinions  in  the  cases  in  the  Ohio  sup- 
reme court,  which  are  claimed  to  be  authoritative  here,  discloses 
that  they  proceed  not  upon  any  statute,  or  upon  any  custom  or 
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usage,  or,  indeed,  upon  anything  of  a  local  nature,  but  simply 
announce  the  views  of  that  court  upon  the  question  as  one  of  gen 
eral  law.  We  agree  with  that  court,  in  holding  it  to  be  a  question 
of  general  law,  although  we  diCEer  from  it,  as  to  what  the  rule  is 
by  that  law.  Indeed,  the  Ohio  court  is  not  wholly  satisfied  with 
that  doctrine,  as  appears  from  the  cases  of  Whaalan  v.  Railroad 
Co.,  8  Ohio  St  249,  and  Railway  Co.  v.  Devinney,  17  Ohio  Sl 
197.  In  the  last  case  it  disagrees  with  the  conclusions  reached  by 
this  court,  in  the  case  of  Railroad  Co.  v.  Ross,  supra,  and  holds 
that  a  conductor  of  a  train  is  not  always  to  be  regarded  as  a  vice- 
principal  or  representative  of  the  company.  In  that  case,  a  brake- 
man  on  one  train  was  injured  through  the  negligence  of  the  con- 
ductor of  another,  and  they  were  held  to  be  fellow  servants,  and 
the  latter  not  a  vice  principal  or  representative  of  the  company, 
for  whose  negligence  it  was  responsible.  The  opinion  in  that  case 
is  significant  as  showing  that  the  question  was  regarded  as  one  of 
common  or  general  law;  that  the  ordinary  rule  is  in  accordance 
with  the  views  we  have  reached  in  this  case;  and  that  the  Ohio 
doctrine  is  confessedly  an  exception.  We  quote  from  it  as  fol- 
lows: "The  true  general  rule  is,  and  so  it  must  be,  that,  when  men 
are  employed  for  the  prosecution  of  a  lawful  but  hazardous  busi- 
ness, they  assume  the  hazards  of  such  employment  arising  from 
the  negligence  of  co-employes,  and  stipulate  for  compensation  ac- 
cording to  their  estimate  of  such  hazards;  subject,  however,  to 
this  exception,  that  the  master  is  liable  for  such  injuries  as  accrued 
to  the  servant  from  the  negligence  of  a  fellow  servant  in  the  selec- 
tion of  whom  the  master  has  been  culpably  negligent;  and  to  this 
we  in  Ohio  have  added  the  further  exception  of  a  case  where  the 
servant  injured  is  subordinate  to,  and  acting  under  the  orders  of, 
the  culpable  fellow  servant  For  the  reasoning  on  which  the  de- 
cisions establishing  this  exception  are  based,  the  members  of  this 
court,  as  now  constitutd,  are  not  responsible;  nor  are  we  at  all 
bound  to  carry  out  their  logic  to  its  ultimate  consequencesL  In 
subsequent  cases,  strictly  analogous  in  their  facts,  those  decisions 
will  doubtless  be  accepted  as  authoritative;  but  the  case  now  be- 
fore us  does  not  require  us  to  review  them.  In  adding  this  last- 
named  exception  to  the  rule  elsewhere  generally  established,  we 
have  already  diverged  from  the  general  current  of  judicial  decis- 
ion elsewhere.     A  majority  of  the  court  are  unwilling  to  increase 
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the  divergency;  doubting,  as  we  do,  the  wisdom  of  such  a  step, 
and  being  unwilling  to  assume  the  responsibility  of  what  would 
savor  so  strongly  of  judicial  legislation." 

But,  passing  beyond  the  matter  of  authorities,  the  question  is 
essentially  one  of  general  law.  It  does  not  depend  upon  any 
statute;  it  does  not  spring  from  any  local  usage  or  custom;  there 
is  in  it  no  rule  of  property,  but  it  rests  upon  those  considerations 
of  right  and  justice  which  have  been  gathered  into  the  great  body 
of  the  rules  and  principles  known  as  the  *^  common  law.*'  There 
is  no  question  as  to  the  power  of  the  states  to  legislate  and  change 
the  rules  of  the  common  law  in  this  respect  as  in  othera;  but  in 
the  absence  of  such  legislation  the  question  is  one  determinable 
only  by  the  general  principles  of  that  law."  Further  than  that, 
it  is  a  question  in  which  the  nation  as  a  whole  is  interested.  It 
enters  into  the  commerce  of  the  country.  Commerce  between  the 
states  is  a  matter  of  national  regulation,  and  to  establish  it  as  such 
was  one  of  the  causes  which  led  to  the  adoption  of  our  constitution. 

To-day,  the  volume  of  interstate  commerce  far  exceeds  the  au- 
ticiption  of  those  who  framed  this  constitution,  and  the  main 
channels  through  which  this  interstate  commerce  passes  are  the 
railroads  of  the  country.  Congress  has  legislated  in  respect  to 
this  commerce  not  merely  by  the  interstate  commerce  act  and  its 
amendments  (24  Stat  S79),  but  also  by  an  act  passed  at  the  last 
session,  requiring  the  use  of  automatic  couplers  on  freight  cars. 
Pub.  Acts,  c.  113.  The  lines  of  this  very  plaintiff  in  error  ex- 
tend into  half  a  dozen  or  more  states,  and  its  trains  are  largely  em- 
ployed in  interstate  commerce.  As  it  passes  from  state  to  state, 
must  the  rights,  obligations,  and  duties  subsisting  between  it  and 
its  employes  change  at  every  state  line?  If  to  a  train  running 
from  Baltimore  to  Chicago  it  should,  within  the  limit  of  the  state 
of  Ohio,  attach  a  car  for  a  distance  only  within  that  state,  ought 
the  law  controlling  the  relation  of  brakemen  on  that  car  to  the  com- 
pany to  be  different  from  that  subsisting  between  the  brakemen  on 
the  through  cars  and  the  company  ?  Whatever  may  be  accom- 
plished by  statute, — and  of  that  we  have  now  nothing  to  say, — it 
is  obvious  that  the  relations  between  the  company  and  employe 
are  not  in  any  sense  of  the  term  local  in  character,  but  are  of  a 
general  nature,  and  to  be  determined  by  the  general  rules  of  the 
common  law.     But  the  question  is  not  local,  but  general.     It  is 
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also  one  of  the  vexed  questions  of  the  law,  and  perhaps  there  is  no 
one  matter  upon  which  there  are  more  conflicting  and  irreconcila- 
ble decisions  in  the  various  courts  of  the  land  than  the  one  as  to 
what  is  the  test  of  a  common  service,  such  as  to  relieve  the  master 
from  liability  for  the  injury  of  one  servant  through  the  negligence 
of  another.  While  a  review  of  all  these  cases  is  impossible,  it 
may  not  be  amiss  to  notice  some,  and  to  point  out  what  are  signi- 
ficant factors  in  such  a  question. 

Counsel  for  the  defendant  in  error  rely  principally  upon  the 
case  of  Raiboad  Co.  v.  Ross,  112  U.  S.  877  ;  5  Sup.  Ct.  Eep.  184, 
taken  in  connection  with  this  portion  of  rule  No.  10  of  the  com- 
pany :  ^'  Whenever  a  train  is  run  without  a  conductor,  the  engine 
man  thereof  will  also  be  regarded  as  conductor,  and  will  act  ac- 
cordingly." The  Boss  case,  as  it  is  commonly  known,  decided 
that  "  a  conductor  of  a  railiroad  train,  who  has  a  right  to  com- 
mand the  movements  of  a  train  and  conrtol  the  persons  employed 
upon  it,  represents  the  company  while  performing  those  duties^ 
and  does  not  bear  the  relation  of  fellow  servant  to  the  engineer 
and  other  employes  on  the  train."  The  argument  is  a  short  one : 
The  conductor  of  a  train  represents  the  company,  and  is  not  a  fel- 
low servant  with  his  subordinates  on  ihe  train.  The  rule  of  the 
company  provides  that,  when  there  is  no  conductor  the  engineer 
shall  be  regarded  as  a  conductor.  Therefore,  in  such  case  he  rep- 
resents the  company,  and  is  likewise  not  a  fellow  servant  with 
his  subordinates.  But  this  gives  a  potency  to  the  rule  of  the 
company  which  it  does  not  possess.  The  inquiry  must  always 
be  directed  to  the  real  powers  and  duties  of  the  official,  and  not 
simply  to  the  name  given  to  the  office.  The  regulations  of  a  com- 
pany cannot  make  the  conductor  a  fellow  servant  with  his  subor- 
dinates, and  thus  overrule  the  law  announced  in  the  Boss  casa 
Neither  can  it,  by  calling  some  one  else  a  conductor,  bring  a  case 
within  the  scope  of  the  rule  there  laid  down.  In  other  words, 
the  law  is  not  shifted  backward  and  forward  by  the  mere  regula- 
tions of  the  company,  but  applies  generally,  irrespective  of  all 
such  regulationa  There  is  a  principle  underlying  the  decision  in 
that  case,  and  the  question  always  is  as  to  the  applicability  of  that 
principle  to  the  given  state  of  facts. 

What  was  the  Ross  case,  and  what  was  decided  therein  ?  The 
instruction  given  on  the  trial  in  the  circuit  court,  which  was  made 
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the  principal  ground  of  challenge,  was  in  these  words:  "It  is 
very  clear,  I  think,  that  if  the  company  sees  fit  to  place  one  of  its 
employes  under  the  control  and  direction  of  another,  that  then 
the  two  are  not  fellow  servants  engaged  in  the  same  common 
employment,  within  the  meaning  of  the  rule  of  law  of  which  I  am 
speaking."  The  language  of  that  instruction,  it  will  be  perceived, 
is  very  like  that  of  the  one  here  complained  of,  and,  if  this  court 
had  approved  that  instruction  as  a  general  rule  of  law,  it  might  well 
be  said  that  that  was  sufficient  authority  for  sustaining  this,  and 
affirming  the  judgment  But  though  the  question  was  fairly  be- 
fore the  court,  it  did  not  attempt  to  approve  the  instruction  gen- 
erally, but  simply  held  that  it  was  not  erroneous  as  applied  to 
the  facts  of  that  case.  This  is  evident  from  this  language,  found 
in  the  latter  part  of  the  opinion,  and  which  is  used  in  summing  up 
the  conclusions  of  the  court :  "  We  agree  with  them  in  holding 
— and  the  present  case  requires  no  further  decision — that  the 
conductor  of  a  railway  train,  who  commands  its  movements, 
directs  when  it  shall  start,  at  what  stations  it  shall  stop,  at  what 
speed  it  shall  run,  and  has  the  general  management  of  it,  and 
control  over  the  persons  employed  upom  it  represents  the  com- 
pany, and,  therefore,  that,  for  injuries  resulting  from  his  negli- 
gent acts,  the  company  is  responsibla  If  such  a  conductor  does 
not  represent  the  company,  then  the  train  is  operated  without  any 
representative  of  its  owner.  If.  now,  we  apply  these  views  of  the 
relation  of  the  conductor  of  a  railway  train  to  the  company,  and 
to  the  subordinates  under  him  on  the  train,  the  objections  urged  to 
the  charge  of  the  court  will  be  readily  disposed  oL  Its  language 
in  some  sentences  may  be  open  to  verbal  criticism,  but  its  pur- 
port touching  the  liability  of  the  company  is  that  the  conductor 
and  engineer,  though  both  employes,  were  not  fellow  servants  in 
the  sense  in  which  that  term  is  used  in  the  decisiona"  It  is  also 
clear  from  an  examination  of  the  reasoning  running  through  the 
opinion,  for  there  is  nowhere  an  argument  to  show  that  the  mere 
fact  that  one  servant  is  given  control  over  another  destroys  the 
relation  of  fellow  servants.  After  stating  the  general  rule,  that 
a  servant  entering  into  the  service  assumes  the  ordinary  risks  of 
such  employment,  and,  among  them,  the  risk  of  injuries  caused 
through  the  negligence  of  a  fellow  servant,  and  after  referring  to 
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some  cases  on  the  general  question,  and  saying  that  it  was  unneces- 
sarj  to  lay  down  any  rule  which  would  determine  in  all  cases 
what  is  to  be  deemed  a  common  employment,  it  turns  to  that 
which  was  recognized  as  the  controlling  fact  in  the  case,  to  wit, 
the  single  and  absolute  control  which  the  conductor  has  over  the 
management  of  a  train,  as  a  separate  branch  of  the  company's  busi- 
ness, and  says :  "  There  is,  in  our  judgment,  a  clear  distinction  to 
be  made  in  their  relation  to  their  common  principal,  between  ser- 
vants of  a  corporation,  exercising  no  supervision  over  others  en- 
gaged with  them  in  the  same  employment,  and  agents  of  the  cor- 
poration, clothed  with  the  control  and  management  of  a  distinct 
department,  in  which  their  duty  is  entirely  that  of  direction  and 
superintendenca  *  *  *  "We  know  from  the  manner  in  which 
railways  are  operated  that,  subject  to  the  general  rules  and  orders 
of  the  directors  of  the  companies,  the  conductor  has  entire  control 
and  management  of  the  train  to  which  he  is  assigned.  He  directs 
when  it  shall  start,  at  what  speed  it  shall  run,  at  what  stations  it 
shall  stop,  and  for  what  length  of  time,  and  everything  essential 
to  its  successful  movements,  and  all  persons  employed  on  it  are 
subject  to  his  orders.  In  no  proper  sense  of  the  term  is  he  a  fel- 
low servant  with  the  fireman,  the  brakemen,  the  porters,  and  the 
engineer.  The  latter  are  fellow  servants  in  the  running  of  the 
train  under  his  direction  ;  as  to  them  and  the  train,  he  stands  in 
the  place  of  and  represents  the  corporation."  And  quotes  from 
Whaiton's  Law  of  Negligence,  (section  232a)  "  The  true  view  is 
that,  as  corporations  can  act  only  through  superintending  officers, 
the  negligences  of  those  officers,  with  respect  to  other  servants,  are 
the  negligences  of  the  corporation;"  And  also  fix>m  Malone  v. 
Hathaway,  64  N.  Y.  5,  12  :  "  Corporations  necessarily  acting  by 
and  through  agents,  those  having  the  superintendence  of  various 
departments,  with  delegated  authority  to  employ  and  discharge 
laborers  and  employes,  provide  machinery  and  material  for  the 
service  of  the  corporation,  and  generally  dii-ect  and  control  under 
general  powers  and  instructions  from  the  directors,  may  well  be 
regarded  as  the  representatives  of  the  corporation,  charged  with 
the  performance  of  its  .duty,  exercising  the  discretion  ordinarily 
exercised  by  principals,  and,  within  the  limits  of  the  del^ated 
authority,  the  acting  principal." 

The  court,  therefore,  did  not  hold  that  it  was  universally  true 
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that,  when  one  servant  has  control  over  another,  thej  cease  to  be 
fellow  servants  within  the  rule  of  the  master's  exemption  from 
liability,  but  did  hold  that  an  instruction  couched  in  such  general 
language  was  not  erroneous  when  applied  to  the  case  of  a  con- 
ductor having  exclusive  control  of  a  train  in  relation  to  other  em- 
ployes of  the  company  acting  under  him  on  the  same  train.  The 
conductor  was,  in  the  language  of  the  opinion,  "  clothed  with  the 
control  and  mangement  of  a  distinct  department ; "  he  was  ^^  a 
superintending  officer,"  as  described  by  Mr.  Wharton ;  he  had 
"  the  superintendance  of  a  department,"  as  suggested  by  the  New 
York  court  of  appeals. 

And  this  rule  is  one  frequently  recognized.  Indeed,  where  the 
master  is  a  corporation,  there  can  be  no  negligence  on  the  part  of 
the  master  except  it  also  be  that  of  some  agent  or  servant,  for  a 
corporation  only  acts  through  agents.  The  directors  are  the  man- 
aging agents ;  their  negligence  must  be  adjudged  the  negligence 
of  the  corporation,  although  they  are  simply  agenta  So  when 
they  place  the  entire  management  of  the  corporation  in  the  hands 
of  a  general  superintendent,  such  general  superintendent,  though 
himself  only  an  agent,  is  almost  universally  recognized  as  the  re- 
presentative of  the  corporation,  the  master,  and  his  negligence  as 
that  of  the  master.  And  it  is  only  carrying  the  same  principle  a 
little  further,  and  with  i*easonable  application,  when  it  is  held  that, 
if  the  business  of  the  master  and  employer  becomes  so  vast  and 
diversified  that  it  naturally  separates  itself  into  departments  of 
service,  the  individuals  placed  by  him  in  charge  of  those  separate 
branches  and  departments  of  service,  and  given  entire  and  abso- 
lute control  therein,  are  properly  to  be  considered,  with  respect  to 
employes  under  them,  vice  principals,  representatives  of  the  mas- 
ter as  fully  a^d  as  completely  as  if  the  entire  business  of  the  mas- 
ter was  by  him  placed  under  charge  of  one  superintendent  It 
was  this  proposition  which  the  court  applied  in  the  Ross  case, 
holding  that  the  conductor  of  a  train  has  the  control  and  manage- 
ment of  a  distinct  department  But  this  rule  can  only  be  fairly 
applied  when  the  different  branches  or  departments  of  service  are 
in  and  of  themselves  separate  and  distinct  Thus,  between  the 
law  department  of  a  railway  corporation  and  the  operating  depart- 
ment there  is  a  natural  and  distinct  separation,  one  which  makes 
the  two  departments  like  two  independent  kinds  of  business,  in 
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which  the  one  employer  and  master  is  engaged.  So,  oftentimes 
there  is  in  the  affairs  of  such  corporation  what  may  be  called  a 
manufacturing  or  repair  department,  and  another  strictly  operat- 
ing department ;  these  two  departments  are,  in  their  relations  to 
each  other,  as  distinct  and  separate  as  though  the  work  of  each 
was  carried  on  by  a  separate  corporation.  And  from  this  natural 
separation  flows  the  rule  that  he  who  is  placed  in  charge  of  such 
separate  branch  of  the  service,  who  alone  superintends  and  has 
the  control  of  it,  is  as  to  it  in  the  place  of  the  master.  But  this 
is  a  very  different  proposition  from  that  which  affirms  that  each 
separate  piece  of  work  in  one  of  these  branches  of  service  is  a 
distinct  department,  and  gives  to  the  individual  having  control  of 
that  piece  of  work  the  position  of  vice  principal  or  representative 
of  the  master.  Even  the  conclusion  announced  in  the  Boss  case 
was  not  reached  by  a  unanimous  court,  four  of  its  members  being 
of  opinion  that  it  was  carrying  the  thought  of  a  distinct  depart- 
ment too  far  to  hold  it  applicable  to  the  management  of  a  single 
train. 

The  truth  is,  the  various  employes  of  one  of  these  large  corpora- 
tions are  not  graded  like  steps  in  a  staircase,  those  on  each  step 
being  as  to  those  on  the  step  below  in  the  relation  of  masters,  and 
not  of  fellow  servants,  and  only  those  on  the  same  steps  fellow 
servants,  because  not  subject  to  any  control  by  one  over  the  other. 
Prima/acie,  all  who  enter  into  the  employ  of  a  single  master  are 
engaged  in  a  common  service,  and  are  fellow  servant*',  and  some 
other  line  of  demarcation  than  that  of  control  must  exist  to  de- 
stroy the  relation  of  fellow  servanta  All  enter  into  the  service  of 
the  same  master,  to  further  his  interests  in  the  one  enterprise  j 
each  knows  when  entering  into  that  service  that  there  is  some 
risk  of  injury  through  the  negligence  of  other  employes,  and  that 
risk,  which  he  knows  exists,  he  assumes  in  entering  into  the  em- 
ployment Thus,  in  the  opinion  in  the  Boss  case,  page  882,  112 
U.  S.,  and  page  186,  5  Sup.  Ct  Bep.,  it  was  said :  "  Having 
been  engaged  for  the  performance  of  specified  services,  he  takes  up- 
on himself  the  ordinary  risks  incident  thereto.  As  a  consequence, 
if  he  suffers  by  exposure  to  them,  he  cannot  recover  compensation 
from  his  employer.  The  obvious  reason  for  this  exemption  is  that 
he  has,  or,  in  law,  is  supposed  to  have,  them  in  contemplation  when 
he  engages  in  the  service,  and  that  his  compensation  is  arranged 
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accordinglj.  He  cannot,  in  reason,  complain  if  he  suffers  from 
u  risk  wiiich  he  has  voluntarily  assumed,  and  for  the  assumption 
of  which  he  is  paid." 

The  danger  from  the  negligence  of  one  specially  in  charge  of 
tlie  particular  work  is  as  obvious  and  as  great  as  from  that  of 
those  who  are  simply  co-workers  with  him  in  it  Each  is  equally 
with  the  other  an  ordinary  risk  of  the  employment  If  he  is  paid 
for  the  one,  he  is  paid  for  the  other ;  if  he  assumes  the  one  he  as- 
sumes the  other.  Therefore,  so  far  as  the  matter  of  the  master's 
exemption  from  liability  depends  upon  whether  the  negligence  is 
one  of  the  ordinary  risks  of  the  employment,  and,  thus  assumed 
by  the  employe,  it  includes  all  co-workers  to  the  same  end, 
whether  in  control  or  not  But  if  the  fact  that  the  risk  is  or  is 
not  obvious  does  not  control,  what  test  or  rule  is  there  which  de- 
termines ?  Rightfully  this :  there  must  be  some  personal  wrong 
on  the  part  of  the  master,  some  breach  of  positive  duty  on  his  part 
If  he  discharge  all  that  may  be  called  positive  duty,  and  is  him- 
self guilty  of  no  neglect,  it  would  seem  as  though  he  was  ab- 
solved from  all  responsibility,  and  that  the  party  who  caused  the 
injury  should  be  himself  alone  responsible.  It  may  be  said  that 
this  is  only  passing  from  one  difficulty  to  another,  as  it  leaves  still 
to  be  settled  what  is  positive  duty  and  what  is  personal  neglect ; 
and  yet,  if  we  analyze  these  matters  a  little,  there  will  appear  less 
difficulty  in  the  question.  Obviously,  a  breach  of  positive  duty  is 
personal  n^lect;  and  the  question  in  any  given  case  is,  therefore, 
what  is  the  positive  duty  of  the  master?  He  ceitainly  owes  the 
duty  of  taking  fair  and  reasonable  precautions  to  surround  his 
employe  with  fit  and  careful  co-workers,  and  the  employe  has  a 
right  to  rely  upon  his  discharge  of  this  duty.  If  the  master  is 
careless  in  the  matter  of  employing  a  servant,  it  is  his  peraonal 
neglect ;  and  if  without  proper  care  in  inquiring  as  to  his  compe- 
tency he  does  employ  an  incompetent  person,  the  fact  that  he  has 
an  incompetent,  and,  therefore,  an  improper,  employe  is  a  matter 
of  his  personal  wrong,  and  owing  to  his  personal  neglect  And  if 
the  negligence  of  this  incompetent  servant  works  injury  to  a  co- 
servant,  is  it  not  obvious  that  the  master  s  omission  of  duty  enters 
directly  and  properly  into  the  question  of  responsibility  ?  If,  on 
the  other  hand,  the  master  has  taken  all  reasonable  precautions  to 
inquire  into  the  competency  of  one  proposing  to  enter  into  his  ser- 
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vice,  and  as  the  result  of  such  reasonable  inquiry  is  satisfied  that 
the  employe  is  fit  and  competent,  can  it  be  said  that  the  master 
has  neglected  anything,  that  he  has  omitted  any  personal  duty  ? 
and  this,  notwithstanding  that,  after  the  servant  has  been  em- 
ployed, it  shall  be  disclosed  that  he  was  incompetent  and  unfit? 
If  he  has  done  all  that  reasonable  care  requires  to  inquire  into  the 
competency  of  his  servant,  is  any  neglect  imputable  to  him  ?  No 
human  inquiry,  no  possible  precaution,  is  sufficient  to  absolutely 
determine  in  advance  whether  a  party  under  certain  exigencies 
will  or  will  not  do  a  negligent  act  So  it  is  not  possible  for  the 
master,  take  whatsoever  pains  he  may,  to  secure  employes  who 
will  never  be  guilty  of  any  negligence  Indeed,  is  there  any  man 
who  does  not  sometimes  do  a  negligent  act?  Neither  is  it  possi- 
ble for  the  master,  with  any  ordinary  and  reasonable  care,  always 
to  secure  competent  and  fit  servanta  He  may  be  mistaken,  not- 
withstanding the  reasonable  precautions  he  has  taken.  There- 
fore, that  a  servant  proves  to  be  unfit  and  incompetent,  or  that  in 
any  given  exigency  he  is  guilty  of  a  negligent  act  i*esulting  in  in- 
jury to  a  fellow  servant,  does  not  of  itself  prove  any  omission  of 
care  on  the  part  of  the  master  in  his  employment  and  it  is  only 
when  there  is  such  omission  of  care  that  the  master  can  be  said  to 
be  guilty  of  personal  wrong  in  placing  or  continuing  such  servant 
in  his  employ,  or  has  done  or  omitted  aught  justifying  the  plac- 
ing upon  him  the  responsibility  for  such  employe  s  negligence. 

Again,  a  master  employing  a  servant  impliedly  engages  with 
him  that  the  place  in  which  he  is  to  work  and  the  tools  or  ma- 
chinery with  which  he  is  to  work  ,  or  by  which  he  is  to  be  sur- 
rounded, shall  be  resonably  safe.  It  is  the  master  who  is  to  pro- 
vide the  place  and  the  tools  and  the  machinery,  and  when  he  em- 
ploys one  to  enter  into  his  service  he  impliedly  says  to  him  that 
there  is  no  other  danger  in  the  place,  the  tools,  and  the  machin- 
ery, than  such  as  is  obvious  and  necessary.  Of  course,  some 
places  of  work  and  some  kinds  of  machinery  are  more  danger- 
ous than  others,  but  that  is  something  that  inheres  in  the  thing 
itself,  which  is  a  matter  of  necessity,  and  cannot  be  obviated. 
But  within  such  limits  the  master  who  provides  the  place,  the 
tools,  and  the  machinery  owes  a  positive  duty  to  his  employe  in 
respect  thereto.  That  positive  duty  does  not  go  to  the  extent  of 
a  guaranty  of  safety,  but  it  does  require  that  reasonable  precau- 
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tioDS  be  taken  to  secure  safety,  and  it  matters  not  to  the  employe 
by  whom  that  safety  is  secured,  or  the  reasonable  precautions 
therefor  taken.  He  has  a  right  to  look  to  the  master  for  the 
discharge  of  that  duty,  and  if  the  master,  instead  of  discharging 
it  himself,  sees  fit  to  have  it  attended  to  by  others,  that  does  not 
change  the  measure  of  obligation  to  the  employe,  or  the  latter's 
right  to  insist  that  reasonable  precaution  shall  be  taken  to  secure 
safety  in  these  respects.  Therefore  it  will  be  seen  that  the  ques- 
tion turns  rather  on  the  character  of  the  act  than  on  the  relations 
of  the  employes  to  each  other.  If  the  act  is  one  done  in  the  dis- 
charge of  some  positive  duty  of  the  master  to  the  servant,  then 
negligence  in  the  act  is  the  negligence  of  the  master ;  but  if  it  be 
not  one  in  the  discharge  of  such  positive  duty,  then  there  should 
be  some  personal  wrong  on  the  part  of  the  employer  before  he  is 
held  liable  therefor.  But,  it  may  be  asked^  is  not  the  duty  of 
seeing  that  competent  and  fit  persons  are  in  charge  of  any  par- 
ticular work  as  positive  as  that  of  providing  safe  places  and 
machinery  ?  Undoubtedly  it  is,  and  requires  the  same  vigilance  in 
its  discharge  But  the  latter  duty  is  discharged  when  reasonable 
care  has  been  taken  in  providing  such  safe  place  and  machinery, 
and  so  the  former  is  as  fully  discharged  when  reasonable  precau- 
tions have  been  taken  to  place  fit  and  competent  persons  in 
charge.  Neither  duty  carries  with  it  an  absolute  guaranty.  Each 
is  satisfied  with  reasonable  effort  and  precaution. 

In  the  case  of  Railroad  Co.  v.  Moore,  29  Kan.  682,  644,  Mr. 
Justice  Valentine,  speaking  for  the  court,  thus  succinctly  summed 
up  the  law  in  these  respects ;  ^^  A  master  assumes  the  duty  to- 
wards his  servant  of  exercising  reasonable  care  and  diligence  to 
provide  the  servant  with  a  reasonably  safe  place  at  which  to  work, 
with  reasonably  safe  machinery,  tools,  and  implements  to  work 
with,  with  reasonably  safe  materials  to  work  upon,  and  with  suita- 
ble and  competent  fellow  servants  to  work  with  him  ;  and  when 
the  master  has  properly  discharged  these  duties,  then,  at  common 
law,  the  servant  assumes  all  the  risks  and  hazards  incident  to  or 
attendant  upon  the  exercise  of  the  particular  employment  or  the 
performance  of  the  particular  work,  including  those  risks  and  haz- 
ards resulting  from  the  possible  negligence  and  carelessness  of  his 
fellow  servants  and  co-emploj'cs.  And  at  common  law,  when- 
ever the  master  delegates  to  any  ofiicer,  servant,  agent,  or  employe. 
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high  or  low,  the  performance  of  any  of  the  duties  above  men- 
tioned, which  really  devolve  upon  the  niaater  himself,  then  such 
officer,  servant,  agent,  or  employe  stands  in  the  place  of  the  mas- 
ter, and  becomes  a  substiute  for  the  master,  a  vice  principal,  and  the 
master  is  liable  for  his  acts  or  his  negligence  to  the  same  extent  as 
though  the  master  himself  had  performed  the  acts  or  was  guilty  of 
the  negligence.  But  at  conlmon  law,  where  the  master  himself 
has  performed  his  duty,  the  master  is  not  liable  to  any  one  of  his 
servants  for  the  acts  or  negligence  of  any  mere  fellow  servant  or 
co-employe  of  such  servant,  where  the  fellow  servant  or  co- 
employe  does  not  sustain  this  representative  relation  to  the 
master." 

rt  would  be  easy  to  accumulate  authorities  on  these  proposi- 
tions, for  questions  of  this  kind  are  constantly  arising  in  the 
courts.  It  is  enough,  however,  to  refer  to  thase  in  this  court 
In  the  cases  of  Hough  v.  Railway  Co.,  100  U.  S.  213;  and  Rail- 
road Co.  V.  Herbert,  116  U.  S.  6i2 ;  6  Sup.  Ct  Rep  590,  this 
court  recognized  the  master's  obligation  to  provide  reasonably 
suitable  place  and  machinery,  and  that  a  failure  to  discharge  this 
duty  exposed  him  to  liability  for  injuiy  caused  thereby  to  the  ser- 
vant, and  that  it  was  immaterial  how  or  by  whom  the  master  dis- 
charged that  duty.  The  liability  was  not  made  to  depend  in  any 
manner  upon  the  grade  of  service  of  a  co-employe,  but  upon  the 
character  of  the  act  itself,  and  a  breach  of  the  positive  obligation 
of  the  master.  In  both  of  them  the  general  doctrine  of  the  mas- 
ter's exemption  from  liability  for  injury  to  one  servant  through 
the  negligence  of  a  co-employe  was  recognized,  and  it  was  affirmed 
that  the  servant  assumed  all  the  risks  ordinarily  incident  to  his 
employment  In  Railroad  Co.  v.  Fort,  17  Wall.  553,  where  a 
boy  was  injured  through  dangerous  machinery  in  doing  an  act 
which  was  not  within  the  scope  of  his  duty  and  employment, 
though  done  at  the  command  of  his  immmediate  superior,  this 
court  while  sustaining  the  liability  of  the  master,  did  so  on  the 
ground  that  the  risk  was  not  within  the  contract  of  service,  and 
that  the  servant  had  no  reason  to  believe  that  he  would  have  to 
encounter  such  a  danger,  and  declared  that  the  general  rule  was 
that  the  employe  takes  upon  himself  the  risks  incident  to  the  un- 
dei-taking,  among  which  were  to  be  counted  the  negligence  of  fel- 
low servants  in  the  same  employment     In  the  cases  of  Randall 
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V.  Railroad  Co.,  109  U.  S.  478 ;  8  Sup.  Ct  Rep.  322,  and  Steam- 
ship  Co.  V.  Merchant,  138  U.  S.  375 ;  10  Sup.  Ct  Rep.  897,  the 
pei-sons  whose  negligence  caused  the  injury  were  adjudged  to  be 
fellow  servants  with  the  parties  injured,  so  as  to  exempt  the  mas- 
ter from  liability ;  and  while  the  question  in  this  case  was  not 
here  presented,  yet  in  neither  case  were  the  two  servants  doing 
the  same  work,  although  1t  is  also  true  that  in  each  of  them  there 
was  no  control  by  one  over  the  other.  It  may  safely  be  said  that 
this  court  has  never  recognized  the  proposition  that  the  mere  con- 
trol of  one  servant  over  another  in  doing  a  particular  work  de- 
stroys the  relation  of  fellow  servants,  and  puts  an  end  to  the  mas- 
ter's liability.  On  the  contrary,  all  the  cases  proceed  on  the 
ground  of  some  breach  of  positive  duty  resting  upon  the  master, 
or  upon  the  idea  of  superintendence  or  control  of  a  department 
It  has  ever  been  affirmed  that  the  employe  assumes  the  ordinary 
risks  incident  to  the  service;  and,  as  we  have  seen,  it  is  obvious 
that  there  is  risk  from  the  negligence  of  one  in  immediate  control 
ss  from  one  simply  a  co-worker.  That  the  running  of  an  engine 
by  itself  is  not  a  separate  branch  of  service  seems  perfectly  clear. 
The  fact  is,  all  the  locomotives  of  a  railroad  company  are  in  the 
one  department ;  and  those  employed  in  running  them,  whether 
as  engineers  or  firemen,  are  engaged  in  a  common  employment 
and  are  fellow  servants.  It  might  as  well  be  said  that,  where  a 
liveryman  has  a  dozen  carriages,  the  driver  of  each  has  charge  of 
a  separate  branch  of  service,  and  that,  if  one  drives  his  carriage  negli- 
gently against  another  employe,  the  master  is  exempt  from  liability. 

It  may  further  be  noticed  that  in  this  particular  case  the  injury 
was  not  in  consequence  of  the  fireman's  obeying  any  orders  of  his 
superior  officer.  It  did  not  result  from  the  mere  matter  of  con- 
trol. It  was  through  negligence  on  the  part  of  the  engineer  in 
running  his  engine,  and  the  injury  would  have  been  the  same  if 
the  fireman  had  had  nothing  to  do  on  the  locomotive,  and  had  not 
been  under  the  engineer's  control.  In  other  words,  an  employe 
carelessly  manaages  an  engine,  and  another  employe  who  hap- 
pens to  be  near  enougnh  is  injured  by  such  carelessess.  It  would 
seem,  therefore,  to  be  the  ordinary  case  of  the  injury  of  one  em- 
ploye through  the  negligence  of  another. 

Again,  this  was  not  simply  one  of  the  risks  assumed  by  the 
VOL.  VIII — 26 
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employe  when  entering  into  the  employment,  and  yet  not  at  the 
moment  fully  perceived  and  understood  On  the  contrary,  the 
peril  was  known  and  voluntarily  assumed.  The  plaintiff  admits 
in  his  testimony  that  he  knew  they  had  no  right  to  the  track  with 
out  orders,  and  that  there  was  a  local  train  on  the  road  somewhere 
between  them  and  Bellaire ;  and  yet,  with  this  knowledge,  and 
without  protest,  he  voluntarily  rode  on  the  engine  with  the  engi- 
neer. Hammond  v.  Railway  Co.,  83  Mich."  334 ;  47  N.  W.  Rep. 
965 ;  Railway  Co.  v.  Leech  41  Ohio  St  388 ;  Wescott  v.  Rail- 
road Co.,    153  Mass.  460 ;  27  N.  E.  Rep.  10. 

In  the  first  of  these  cases  the  party  injured  was  a  section  hand, 
who  was  injured  while  riding  on  a  hand  car,  in  company  with  a 
fellow  laborer  and  the  section  foreman,  and  the  negligence 
claimed  was  in  propelling  the  hand  car  along  a  curved  portion 
of  the  track,  with  knowledge  of  an  approaching  train,  and  with- 
out sending  a  lookout  ahead  to  give  warning.  In  respect  to  this, 
Mr.  Justice  Cahill,  speaking  for  the  court,  says :  "  But,  if  this 
conduct  was  negligent,  it  was  participated  in  by  Hammond.  The 
latter  had  been  going  up  and  .down  this  section  of  the  road  daily 
for  three  months.  Whatever  hazard  there  was  in  such  a  position 
was  known  to  him,  and  he  must  be  held  to  have  voluntarily  as- 
sumed it  *  *  *  Where,  as  in  this  case,  the  sole  act  of  negli- 
gence relied  on  is  participated  in,  and  voluntarily  consented  to, 
by  the  person  injured,  with  full  knowledge  of  the  peril,  the  ques- 
tion of  the  master's  liability  does  not  arise." 

So,  in  this  case,  Baugh  equally  with  the  engineer  knew  the 
peril,  and  with  this  knowledge  voluntarily  rode  with  the  engineer 
on  the  engine.     He  assumed  the  risk. 

For  these  reasons  we  think  the  judgment  of  the  circuit  court 
was  erroneous,  and  must  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

Mr.  Chief  Justice  Fuller  (disseriting). — I  dissent,  because  in 
my  judgment,  this  case  comes  within  the  rule  laid  down  in  Railway 
Co.  V.  Ross,  112  U.  S.  37 ;  5  Sup.'  Ct  Rep.  184,  and  the  decision 
unreasonably  enlarges  the  exemption  of  the  master  from  liability 
for  injury  to  one  of  his  servants  by  the  fault  of  another. 

Mr.  Justice  Field  (dissenting). — I  am  unable  to  concur  in  the 
judgment  of  reversal  in  this  case.     I  think  the  judgment  of  the 
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circuit  court  is  correct  in  principle,  and  in  accordance  with  the 
settled  law  of  Ohio,  where  the  cause  of  action  arose,  which,  in  my 
opinion,  should  control  the  decision. 

The  plaintiflf  below,  the  defendant  in  error  here,  is  a  citizen  of  the 
state  of  Ohio,  and  the  defendant,  the  Baltimore  &  Ohio  Railroad 
Company  is  a  corporation  created  under  the  laws  of  Maryland. 
The  present  action  was  brought  by  the  plaintiff  in  the^K)urt  of 
common  pleas  of  the  county  of  Belmont,  in  the  state  of  Ohio. 
The  defendant  claimed  citizenship  in  Maryland,  by  virtue  of  its 
incorporation  in  that  state,  and  it  petitioned  for  and  obtained  a 
removal  of  the  action  to  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Ohio.  The  plaintiff  was  a  fireman  on  a 
locomotive  of  the  defendant,  which,  on  the  4th  of  May,  1885,  had 
been  employed  in  assisting  a  freight  train  from  Bellaire,  in  Ohio, 
to  the  top  of  the  grade,  about  twenty  miles  west  of  that  place, 
when  it  was  detached  from  the  freight  train  to  return  to  Bellaire. 
It  would  seem  that  by  the  regulations  or  usages  of  the  company 
it  was  to  return  in  conformity  with  orders  from  the  train  dis- 
patcher, or  upon  information  from  him  as  to  the  use  or  freedom  of 
the  road,  or,  in  the  absence  of  such  orders  or  information,  by  fol- 
lowing close  behind  some  regular  scheduled  train  which  would 
carry  signals  to  notify  trains  coming  in  the  opposite  direction  that 
the  locomotive  was  following  it  It  does  not  appear  what  special 
orders  or  what  information,  if  any,  was  on  this  occasion  received 
by  the  engineer  from  the  train  dispatcher,  and  by  his  order  the 
locomotive  started  back  without  following  any  scheduled  train. 
He  appears  to  have  relied  upon  his  ability  to  avoid  the  train  pos- 
sibly coming  in  the  opposite  direction  by  going  upon  a  side  track, 
and  waiting  until  it  passed.  The  result  was  that  the  locomotive 
on  its  way  collided  with  the  regular  local  passenger  train,  which 
was  running  on  its  schedule  time,  and  had  the  right  of  the  road. 
In  the  collision  the  plaintiff  below  was  injured  to  such  an  extent 
that  his  right  arm  had  to  be  amputated  near  the  shoulder,  and  he 
was  rendered  unable  to  use  his  right  leg  in  walking.  To  recover 
damages  for  the  injuries  sustained  he  brought  the  present  action 
against  the  railroad  company,  and  the  question  presented  is  whether 
the  company  was  liable  for  the  injuries.  He  obtained  a  verdict  for 
$6,750,  for  which,  and  costs,  judgment  was  entered  in  his  favor. 

The  locomotive,  with  the  tender  attached  to  it,  was  called  a 
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^^  helper/^  because  it  was  used  in  helping  trains  up  the  grade  from 
Beliaire.  After  it  was  detached  from  the  train  helped,  it  passed 
under  the  direction  of  the  engineer,  who  was  from  that  time  its 
conductor  by  appointment  under  the  regular  rules  of  the  com- 
pany. The  ninth  rule  provides  that  "  trains  are  run  under  the 
charge  of  the  conductors  thereof,  and  their  directions  relative  to 
the  mauagement  of  trains  will  be  observed,  except  in  cases  where 
such  directions  may  be  in  violation  of  the  rules  of  this  company 
or  of  safety,  in  which  cases  engingeers  will  call  the  attention  of  the 
conductors  to  the  facts  as  understood  by  them,  and  decline  com- 
pliance ;  conductors  and  engine  men  being  in  such  cases  held 
■equally  responsible."  And  the  tenth  rule  provides  that,  "  when- 
ever a  train  or  engine  is  run  without  a  conductor,  the  engine  man 
[that  is,  the  engineer]  thereof  will  also  be  regarded  as  conductor, 
and  will  act  accordingly."  The  engineer  was  thus  invested  from 
that  time  with  the  powers  and  duties  of  a  conductor.  He  could 
then  control  the  movements  of  the  locomotive,  and,  in  the  ab- 
sence of  special  orders,  direct  when  it  should  start  on  its  return  to 
Beliaire,  the  places  at  which  it  should  stop,  and  the  speed  with 
which  it  should  proceed.  The  position  that  the  company  could 
not  alter  its  relations  to  the  engineer  and  those  under  his  direction 
by  such  appointment  does  not  rest  upon  any  tenable  ground. 
There  ceitainly  is  no  substantial  reason  why  the  company  may 
not  at  any  time  constitute  one  of  its  employes  a  conductor  of  an 
engine  or  train.  It  is  a  matter  resting  in  its  discretion  to  ap- 
point a  conductor  or  to  remove  him  from  that  position  at  any  tima 
The  duties  and  liabilities  of  the  officer  and  his  relations  to  the 
company  depend  upon  the  nature  of  the  office  which  he  at  the 
time  holds,  not  upon  his  duties  and  relations  in  a  previously  ex- 
isting employment  If  the  corporation,  acting  by  its  directors^ 
either  by  special  designation  or  by  established  rule,  appoint  a  per- 
son as  conductor,  generally  or  for  a  limited  time,  he  takes  the 
duties  and  incurs  the  responsibilities  of  the  appointment  from  that 
date.  The  person  previously  a  subordinate  or  co-employe  be- 
comes thereby  the  superior  of  the  fellow  laborer  in  his  powers, 
and  changed  in  his  relations  to  the  company.  To  say  that  he 
continues  in  his  previous  subordination  and  relationship  to  the 
company  would  be  like  stating  that  a  common  soldier  taken  from 
the  ranks  and  put  in  command  of  a  company  or  regiment  of 
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which  he  was  a  meml)er  still  retains  his  subordiaate  relations  to 
his  former  fellow  soldiers  and  to  the  commander-in-chief.  To 
hold  that  an  engineer  in  the  position  placed  by  the  rule  of  the 
company  did  not  become  a  conductor  in  fact  is  refusing  to  give 
effect  to  the  express  terms  of  the  rula  It  is  declaring  that  he 
shall  not  be  what  the  established  rule  of  the  company  declares  he 
shall  ba     I  do  not  think  that  this  position  can  be  maintained. 

A  conductor  of  a  train  or  engine,  is  by  the  very  nature  of  the 
office,  its  manager  and  director  in  the  particular  service  in  which 
it  is  employed  within  the  general  regulations  of  the  company. 
He  directs,  subject  to  such  general  regulations,  when  the  train  or 
engine  shall  start,  at  what  speed  it  shall  travel,  what  special  route 
it  shall  take  within  the  designated  limits  of  the  company,  and, 
when  necessary,  may  designate  who  shall  be  employed  under  him. 
In  tb6  case  before  us  he  represented  the  company  in  all  these 
respects  ;  otherwise  the  company  was  without  a  representative  on 
the  helper,  which  will  not  be  contended  In  its  management,  he, 
as  conductor,  stood  in  the  place  of  the  company,  and,  if  any  one 
was  injured  by  his  negligence  in  the  discharge  of  his  duties,  the 
company  was  responsible 

The  court  below  instructed  the  jury  in  substance  as  follows  r 
That  the  law  assumes  that  where  a  person  enters  into  any  employ- 
ment he  takes  the  risks  incident  to  that  employment  so  far  as  they 
may  result  from  the  nature  of  the  employment  itself,  or  from  the 
negligence  or  default  of  his  fellow  servants, — that  is,  of  those  who 
are  not  placed  in  authority  and  control  over  him, — but  who 
occupy  substantially  the  same  relation  to  the  company  as  he  does  ; 
but  that,  if  an  injury  results  to  an  employe  from  the  negligence  or 
carelessness  on  the  part  of  one  placed  in  authority  over  the  em- 
ployes of  the  company  so  as  to  direct  and  control  them,  the  com- 
pany is  liable ;  that,  therefore,  if  the  engineer  and  the  fireman 
were  fellow  servants,  as  thus  described,  the  plaintiff  could  not  re- 
cover; but  that  if  the  engineer  was  the  agent  or  representative 
of  the  company,  and  the  fireman  acted  under  his  direction  and 
was  subject  to  his  orders,  and  the  injury  resulted  from  the  de- 
fault or  negligence  or  wrong  of  the  engineer,  then  it  must  be  at- 
tributed to  the  company  as  the  negligence,  default,  or  wrong  of 
the  company. 

In  thus  instructing  the  jury  the  court  followed  the  law  as  set- 
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tied  by  the  decisions  of  the  supreme  court  of  Ohio, — in  which 
state  the  cause  of  action  arose  and  the  case  was  tried, — that  the 
company  was  liable  if  the  negligence  was  by  one  acting  in  the 
character  of  its  representative  or  agent  in  directing  or  controlling 
the  movements  of  the  locomotive,  and  the  party  injured  was  sub- 
ject to  his  orders.  Any  other  ruling  would  have  been  at  vari- 
ence  with  those  decisions  The  law  of  Ohio  on  the  matter  under 
consideration  was  the  law  to  control.  The  courts  of  the  United 
States  cannot  disregard  the  decisions  of  the  state  courts  in  matters 
which  are  subjects  of  state  regulation.  The  relations  of  employes, 
subordinate  to  the  directors  of  the  company,  but  supervising  and 
directing  the  labors  of  others  under  them,  to  their  principals 
and  the  liability  of  the  principals  for  the  negligent  acts 
of  their  subordinate  supervising  and  directing  agents,  are 
matters  of  legislative  control,  and  are  in  no  sense  under  the 
supervision  or  direction  of  the  judges  or  courts  of  the  United 
States.  Tiiere  is  no  unwritten  general  or  common  law  of  the 
United  States  on  the  subject  Indeed,  there  is  no  unwritten 
general  or  common  law  of  the  United  States  on  any  subject  See 
1  Tuck.  BL  Comm.  Append.  422,  433.  The  common  law  may 
control  the  construction  of  terms  and  language  used  in  the  con- 
stitution and  statutes  of  the  United  States,  but  creates  no  separate 
and  independent  law  for  them.  The  federal  government  is  com- 
posed of  independent  states,  "  each  of  which,"  as  said  in  Wheaton 
v.  Peters,  8  Pet  591,  658,  "  may  have  its  local  usages,  customs, 
and  common  law.  There  is  no  principle  which  pervades  the 
Union,  and  has  the  authority  of  law,  that  is  not  embodied  in  the 
constitution  or  laws  of  the  Union.  The  common  law  could  be 
made  a  part  of  our  federal  system  only  by  legislative  adoption* 
When,  therefore,  a  common-law  right  is  asserted,  we  must  look 
to  the  state  in  which  the  controversy  originated."  And  tliere  are 
few  subjects  upon  which  there  is  such  diversity  of  opinion  and 
conflict  of  decision,  not  merely  between  the  courts  and  judges  of 
the  different  states,  but  between  the  judges  of  the  federal  courts, 
as  the  liability  of  employers  for  the  negligent  acts  of  their  subor- 
dinate agents,  having  control  and  direction  of  servants  in  a  common 
employment  under  them.  Even  as  to  what  shall  be  deemed  a 
common  employment,  Mr.  Beach,  a  leading  writer  on  contribu- 
tory negligence,  states  that  there  are  many  "  hundreds  of  clearly 


Baltimokk  &  Ohio  K.  Co.  v.  Baugh.  207 

irreconcilable  decisions  ."  Conceding  that  a  federal  court,  sitting 
within  a  state  where  the  law  relating  to  the  subject  under  con- 
sidemtion  is  unsettled  and  doubtful,  must  exercise  an  independent 
judgment  and  declare  the  law  upon  the  best  light  it  can  obtain, 
this  rule  has  no  application  where  the  law  of  the  state  is  neither 
unsettled  nor  doubtful,  but  is  established  and  certain,  and  recog- 
nized as  such  by  its  judicial  authorities.  While,  as  we  have  indi- 
cated, there  is  no  general  or  common  law  throughout  the  country 
— that  is  of  the  United  States — as  to  the  extent  and  limits  of  the 
liability  of  a  corporation  to  its  employes  in  the  case  of  a  common 
employment  under  a  sui>ervising  and  directing  agent,  in  Ohio  the 
law  on  the  subject  is  neither  uncertain  nor  doubtful ;  it  has  been 
settled  there  for  many  years.  In  Baiload  Co.  v.  Stevens,  20  Ohio, 
415,  it  was  held  by  the  supreme  court  of  that  state,  over  forty 
years  ago,  that  where  an  employer  placed  one  in  his  employ  under 
the  direction  of  another,  also  in  his  employ,  such  employer  was 
liable  for  injury  to  the  person  placed  in  a  subordinate  situation 
by  the  n^ligence  of  his  superior ;  and  that  decision  has  been  ad- 
hered to  ever  since.  There  a  railroad  company  had  placed  an 
engineer  in  its  employ  under  the  control  of  the  conductor  of  one 
of  its  trains,  who  directed  when  the  cars  were  to  start  and  when 
to  stop,  and  it  was  held  liable  for  an  injury  received  by  him 
caused  by  the  negligence  of  the  conductor.  A  collision  had  oc- 
curred by  reason  of  the  omission  of  the  conductor  to  inform  the 
engineer  of  a  change  of  place  ordered  in  the  passing  of  trains. 
The  company  claimed  the  exemption  from  liability  on  the 
ground  that  the  engineer  and  conductor  were  fellow  servants,  and 
that  the  engineer  had  assumed  by  his  contract  the  risk  of  the  neg- 
ligence of  the  conductor,  and  also  that  public  policy  forbade  a  re- 
covery in  such  cases ;  but  the  court  rejected  both  positions  In 
Railway  Co.  v.  Keary,  3  Ohio  St.  201,  the  same  court  affirmed 
the  doctrine  thus  declared,  and  held  that  where  a  brakeman  in  the 
employ  of  a  railroad  company,  on  a  train  under  the  control  of  a 
conductor  having  exclusive  command  was  injured  by  the  care- 
lessness of  the  conductor,  the  company  was  responsible,  holding 
tliat  the  conductor  was  the  representative  of  the  company  upon 
which  rested  the  obligation  to  manage  the  train  with  skill  and 
care.  In  its  opinion  the  court  said  no  service  was  common  that 
did  not  admit  a  common  participation,  and  no  servants  were  fel- 
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low  servants  when  one  was  placed  in  control  over  the  other.  In 
Stone  Co.  v.  Kraft,  31  Ohio  St  287,  decided  in  1877,  that  court 
held  that  a  master  was  liable  for  an  injury  to  a  servant  resulting 
from  the  negligence  of  a  superior  servant  There  the  corpora- 
tion was  organized  to  quarry  and  manufacture  stone,  and,  while 
in  the  employment  of  the  company  and  engaged  in  loading  stone 
upon  its  cars,  one  of  the  employes  received  an  injury  through  the 
carelessness  and  negligence  of  an  agent  and  servant  of  the  com- 
pany in  the  selection  and  use  of  unsafe  and  dangerous  implements 
and  machinery  for  the  purpose  of  loading  the  stone  upon  the  cars 
for  transportation.  The  unsafe  and  defective  machinery  was 
selected  by  the  foreman  of  the  quarry.  It  was  contended  that 
the  foreman  and  the  laborers  under  bim  were  fellow  servants,  but 
the  court  held  that  the  foreman,  occupying  substantially  the  rela- 
tion  of  principal,  was  in  no  just  or  proper  sense  a  fellow  servant, 
nor  in  what  might  be  properly  denominated  a  common  service, 
and  said  :  '^  The  relation  existing  between  them  was  such  as 
brings  the  case  clearly  within  the  rule  ^tablished  by  repeated 
adjudications  of  this  court  and  now  firmly  settled  in  the  jurispru- 
dence of  the  state, — that  where  one  servant  is  placed  by  his  em- 
ployer in  a  position  of  subordination  to  and  subject  to  the  orders 
and  control  of  another,  and  such  inferior  servant,  without  fault, 
and  while  in  the  discharge  of  his  duties,  is  injured  by  the  negli- 
gence of  the  superior  servant,  the  master  is  liable  for  such  injury." 
It  will  be  observed  that  the  coui*t  states  in  this  opinion  that  the 
rule  of  liability  was  then  firmly  settled  in  the  jurisprudence  of  the 
state.  If  any  rule  of  law  can  be  considered  as  settled  by  judicial 
decisions,  that  rule  is  settled  as  the  law  of  Ohio.  The  question  is 
not  whether  that  is  the  best  law  for  Ohio,  but  whether  it  is  the 
law  of  that  state.  It  will  be  time  to  consider  of  its  change  or  im- 
provement when  that  matter  is  submitted  to  us,  which  is  not  yet 
If  the  law  were  expressed  in  a  statute,  no  federal  court  would 
presume  to  question  its  efficacy  and  binding  force.  The  law  of 
the  state  on  many  subjects  is  found  only  in  the  decisions  of  its 
courts,  and  when  ascertained  and  relating  to  a  subject  within  the 
authority  of  the  state  to  regulate,  it  is  equally  operative  as  if 
embodied  in  a  statute,  and  must  be  regal*ded  and  followed  by  the 
federal  courts  in  determining  causes  of  action  affected  by  it  aris- 
ing within  the  state.     Bucher  v.  Railroad  Co.,  125  U.  S.  555 ;  ft 
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Sup.  Ct  Rep.  974 ;  Detroit  v.  Osborne,  185  U.  &  492,  497 ;  10 
Sup.  Ct  BepL  1012.  For  those  courts  to  disregard  the  law  of  the 
state  as  thus  expressed  upon  any  theory  that  there  is  a  general  law 
of  the  country  on  the  subject  at  variance  with  it,  in  cases  where 
the  causes  of  action  have  arisen  in  the  state,  and  which,  if  tried 
in  the  state  courts,  would  be  governed  by  it,  would  be  nothing  less 
than  an  attempt  to  control  the  state  in  a  matter  in  which  the  state  is 
not  amenable  to  federal  authority  by  the  opinions  of  individual 
federal  judges  at  the  time  as  to  what  the  general  law  ought  to  be, — 
a  jurisdiction  which  they  never  possessed,  and  which,  in  my  judg- 
ment, should  never  be  conceded  to  them.  That  doctrine  would 
inevitably  lead  to  a  subversion  of  the  just  authority  of  the  state  iu 
many  matters  of  public  concern.  It  would  also  be  in  direct  con- 
flict with  section  721  of  the  Eevised  Statutes,  which  declares  that 
"  the  laws  of  the  several  states,  except  where  the  constitution, 
treaties,  or  statutes  of  the  United  States  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in  cases  where  they  apply." 
This  provision  is  a  re-enactment  of  section  84  of  the  original 
judiciary  act  1  Stat  92.  Under  the  terms  "  laws,"  as  here  men- 
tioned, are  not  included  not  merely  those  rules  and  regulations  hav- 
ing the  force  of  law  which  are  expressed  in  the  statutes  of  the  states, 
but  also  those  which  are  expressed  in  the  decisions  of  their  judicial 
tribunal&  The  latter  are  far  more  numerous,  and  touch  much  more 
widely  the  interests  and  rights  of  the  citizens  of  a  state  in  their 
varied  relations  to  each  other  and  to  society  in  the  acquisition,  en- 
joyment, and  transmission  of  property,  and  the  enforcement  of 
rights  and  redress  of  wrongs.  The  term  "  laws "  in  the  con 
stitution  and  the  statutes  of  the  United  States  is  not  limited 
solely  to  legislative  enactments  unless  so  declared  or  indicated  by 
the  context  When  the  fourteenth  amendment  ordains  that  no 
state  shall  deny  to  any  person  within  its  jurisdiction  *^  the  equal 
protection  of  the  laws,"  it  means  equal  protection  not  merely  by 
the  statuatory  enactments  of  the  state,  but  equal  protection  by  all 
the  rules  and  regulations  which,  having  the  force  of  law,  govern 
the  intercourse  of  its  citizens  with  each  other  and  their  relations 
to  the  public,  and  find  expression  in  the  usages  and  customs  of  its 
people  and  in  the  decisions  of  its  tribunals.  The  guaranty  of  this 
VOL.  VIII— 27 
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great  amendment,  "  us  to  the  equal  protection  of  the  laws,"  would 
be  shorn  of  half  of  its  efficacy  if  it  were  limited  in  its  application 
only  to  written  laws  of  the  several  states,  and  afforded  no  protec- 
tion against  an  unequal  administration  of  their  unwritten  law& 
It  has  never  been  denied  ,  that  I  am  aware  of,  that  decisions  of 
the  regular  judicial  tribunals  of  a  state,  especially  when  concurr- 
ing for  a  succession  of  years,  are,  at  least,  evidence  of  what  the 
law  of  the  state  is  on  the  points  adjudged.  The  law,  being  thus 
shown,  is  as  obligatory  upon  those  points  in  another  similar  case, 
arising  in  the  state,  as  if  expressed  in  the  most  formal  statuatory 
enactments.  If  this  is  not  so,  I  may  ask,  in  anticipation  of  what 
I  may  say  hereafter,  what  becomes  of  the  judicial  independence 
of  the  states  ? 

The  doctrine  that  the  application  of  the  so-called  general  and 
unwritten  law  of  the  country  to  control  a  state  law,  as  expressed 
by  its  courts,  in  conflict  with  it,  has  the  sanction  of  congress  by 
its  supposed  knowledge  of  the  decisions  of  this  court  to  that  effect^ 
and  its  subsequent  silence  respecting  them,  does  not  strike  me  as 
having  any  pereuasive  force.  The  silence  of  congress  against 
juilicial  encroachments  upon  the  authority  of  the  states  cannot  be 
lield  to  estop  them  from  asserting  the  soverign  rights  reserved  to 
them  by  the  tenth  amendment  of  the  constitution.  Such  silence 
can  neither  augment  the  powers  of  the  general  government  nor 
impair  those  of  the  states.  Silence  by  one  or  both  will  not 
change  the  constitution  and  convert  the  national  government  from 
one  of  delegated  and  limited  powers,  or  dwarf  the  states  into  sub- 
servient dependencies.  Acquiescence  in  or  silence  under  un- 
authorized power  can  never  give  legality  to  its  exercise  under  our 
form  of  government 

Marshall,  when  a  member  (ft  the  Virginia  convention  called  to 
consider  the  question  of  the  adoption  of  the  constitution  of  the 
United  States,  in  answer  to  an  inquiry  as  to  the  laws  of  what 
state  a  contract  would  be  determined,  answered  :  "  By  the  laws 
of  the  state  where  the  contract  was  made.  According  to  those 
laws,  and  those  only,  can  it  be  decided."     3  Elliott,  Deb.  656. 

Judge  Tucker,  in  the  appendix  to  the  first  volume  of  his  edi- 
tion of  Blackstone,  says  that  the  common  law  has  been  variously 
administered  or  adopted  in  the  several  statea  Is  the  federal 
judicial  department  to  force  upon  these  states  views  of  the  com- 
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mon  law  which  their  courts  and  people  have  repudiated  ?  I  can- 
not assent  to  the  doctrine  that  there  is  an  atmosphere  of  general 
law  floating  about  all  the  states,  not  belonging  to  any  of  them, 
cind  of  which  the  federal  judges  are  the  especial  possessors  and 
guardians,  to  be  applied  by  them  to  control  judicial  decisions  of 
the  state  courts  whenever  they  are  in  conflict  with  what  those 
judges  consider  ought  to  be  the  law. 

The  present  case  presents  some  singular  facts.  The  verdict  and 
judgment  of  the  court  below  were  in  conformity  with  the  law  of 
Ohio,  in  which  state  the  cause  of  action  arose  and  the  case  was 
tried,  and  this  court  reverses  the  judgment  because  rendered  in 
accordance  with  that  law,  and  holds  it  to  have  been  error  that  it 
was  not  rendered  according  to  some  other  law  than  that  of  Ohio, 
which  it  terms  the  general  law  of  the  country.  This  court  thus 
assumes  the  right  to  disregard  what  the  judicial  authorities  of  that 
state  declare  to  be  its  law,  and  to  enforce  upon  the  state  some  ' 
other  conclusion  as  law  which  it  has  never  accepted  as  such,  but 
always  repudiated.  The  fireman,  who  was  so  dreadfully  injured 
by  the  collision  caused  by  the  negligence  of  the  conductor  of  the 
engine  that  his  right  arm  had  to  be  amputated  from  the  shoulder 
and  his  right  leg  was  rendered  useless,  could  obtain  some  remedy 
from  the  company  by  the  law  of  Ohio  as  declared  by  its  courts, 
but  this  court  decides,  in  effect,  that  that  law,  thus  declared,  shall 
not  be  treated  as  its  law,  and  that  the  case  shall  be  governed  by 
some  other  law  which  denies  all  remedy  to  him.  Had  the  case 
remained  in  the  state  court,  where  the  action  was  commenced,  the 
plaintiff  would  have  had  the  benefit  of  the  law  of  Ohio.  The  de- 
fendant asked  to  have  the  action  removed,  and  obtained  the  re- 
moval to  a  federal  court  because  it  is  a  corporation  of  Maryland, 
and  thereby  a  citizen  of  that  state  by  a  fiction  adopted  by  this 
court  that  members  of  a  corporation  are  presumed  to  be  citizens 
of  the  state  where  the  corporation  was  created,  a  presumption 
which,  in  many  cases,  is  contrary  to  the  fact,  but  against  which 
no  averment  or  evidence  is  held  admissible  for  the  purpose  of  de 
feuting  the  jurisdiction  of  a  federal  court.  Railroad  Co.  v.  Letson, 
2  How.  497 ;  Cowless  v.  Mercer  Co.,  7  Wall.  121 ;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  178 ;  Steamship  Co.  v.  Tugman,  106  U.  S. 
120 ;  1  Sup.  Ct  Rep.  58.  Thus  in  this  case  a  foreign  corpora- 
tion not  a  citizen  of  the  state  of  Ohio,  where  the  cause  of  action 
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arose,  is  cx>usidei'ed  a  citizen  of  another  state,  by  a  fiction,  and 
then,  bj  what  the  court  terms  the  general  law  of  the  country,  but 
which  the  court  held  in  Wheaton  v.  Peters  has  no  existence  in 
fact,  is  given  an  immunity  from  liability  in  cases  not  accorded  to 
a  citizen  of  that  state  under  like  circumstancea  Many  will  doubt 
the  wisdom  of  a  system  which  permits  such  a  vast  difference  in 
the  administration  of  justice  for  injuries  like  those  in  this  case  he- 
tween  the  courts  of  the  state  and  the  courts  of  the  United 
States. 

I  am  aware  that  what  has  been  termed  the  general  law  of  the 
country — which  is  often  little  less  than  what  the  judge  advanc- 
ing the  doctrine  thinks  at  the  time  should  be  the  general  law  on 
a  particular  subject — has  been  often  advanced  in  judicial  opin- 
ions of  this  court  to  control  a  conflicting  law  of  a  state.  I  adniit 
that  learned  judges  have  fallen  into  the  habit  of  repeating  this 
doctrine  as  a  convenient  mode  of  brushing  aside  the  law  of  a 
state  in  conflict  with  their  views.  And  I  confess,  that  moved  and 
governed  by  the  authority  of  the  great  names  of  those  judges,  I 
have,  myself,  in  many  instances,  unhesitatingly  and  confidently, 
but  I  think  now  erroneously,  repeated  the  same  doctrine.  But, 
notwithstanding  the  great  names  which  may  be  cited  in  favor  of 
the  doctrine,  and  notwithstanding  the  frequency  with  which  the 
doctrine  has  been  reiterated,  there  stands,  as  a  perpetual  protest 
against  its  repetition,  the  constitution  of  the  United  States,  which 
recognizes  and  preserves  the  autonomy  and  independence  of  the 
states, — independence  in  their  legislative  and  independence  in  their 
judicial  departments.  Supervision  over  either  the  legislative  or 
the  judicial  action  of  the  states  is  in  no  case  permissible  except  as 
to  matters  by  tlie  constitution  specially  authorized  or  delegated  to 
the  United  States.  Any  interference  with  either,  except  as  thus 
permittevl,  is  an  invasion  of  the  authority  of  the  state,  and,  to  that 
extent,  a  denial  of  its  independence.  As  said  by  this  court,  speak- 
ing through  Mr.  Justice  Nelson,  "the  general  government  and  the 
states,  although  both  exist  within  the  same  territorial  limits,  are 
separate  and  distinct  soveriegnties,  acting  separately  and  inde- 
pendently of  each  other,  within  their  respective  spheres.  The 
former  in  its  appropriate  sphere  is  supreme ;  but  the  states,  within 
the  limits  of  their  powers  not  granted,  or,  in  the  language  of  the 
tenth  amendment,  *  reserved,'  are  as  independent  of  the  general 
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government  as  that  government  within  its  sphere  is  independent 
of  the  states."     Collector  v.  Day,  11  Wall.  113,  124 

To  this  autonomy  and  independence  of  the  states  their  legisla- 
tion must  be  as  free  from  coercion  as  if  they  were  separated  en- 
tirely from  connection  with  the  Union.  There  must  also  be  the 
like  freedom  from  coercion  or  supervision  in  the  action  of  their 
judicial  authorities.  Upon  all  matters  of  cognizance  by  the  states, 
over  which  power  is  not  granted  to  the  general  government  the 
judiciary  must  be  as  free  in  its  action  as  the  courts  of  the  United 
States  ai'e  independent  of  the  state  courts  in  matters  subject  to 
federal  cognizance.  "  Such  being  the  separate  and  independent 
condition  of  the  states  in  our  complex  system,  as  recognized  by 
the  constitution,  and  the  existence  of  which  is  so  indispensable 
that,  without  them,  the  general  government  itself  would  disap- 
pear from  the  family  of  nations,  it  would  seem  to  follow,"  as  said 
by  the  court  in  the  case  cited,  "  as  a  reasonable,  if  not  a  necessary 
consequence,  that  the  means  and  instrumentalities  employed  for 
carrying  on  the  operations  of  their  governments,  for  preserving 
their  existence,  and  fulfilling  the  high  and  responsible  duties  as- 
signed ihem  in  the  constitution,  should  be  left  free  and  unimpaired 
should  not  be  liable  to  be  crippled,  much  less  defeated,  by  the 
taxing  power  of  another  government,"  to  which  we  may  add,  nor 
by  the  supervision  and  action  of  another  government  in  any  form. 
"  We  have  said,"  continues  the  court  in  the  same  case,  "  that  one 
of  the  reserved  powers  was  that  to  establish  a  judicial  department ; 
it  would  have  been  more  accurate,  and  in  accordance  with  the  ex- 
isting state  of  things  at  the  time  to  have  said  the  power  to  main- 
tain a  judicial  department  All  of  the  thirteen  states  were  in  pos- 
session of  this  power,  and  had  exercised  it  at  the  adoption  of  the 
constitution  ;  and  it  is  not  pretended  that  any  grant  of  it  to  the 
general  government  is  found  in  that  instrument  It  is,  therefore, 
one  of  the  soverign  powers  vested  in  the  states  by  their  constitu- 
tions, which  remained  unaltered  and  unimpaired,  and  in  respect 
to  which  the  state  is  as  independent  of  the  general  government  as 
that  government  is  independent  of  the  states." 

Such  being  the  nature  of  the  judicial  department,  and  the  free 
exercise  of  its  powers  being  essential  to  the  independence  of  the 
states,  how  can  it  be  said  that  its  decisions  as  to  the  law  of  the 
state,  upon  a  «matter  subject  to  its  cognizance,  can  be  ignored  and 


.214  Baltimore  &  Ohio  R.  Co.  v.  Baugh. 

set  aside  by  the  courts  of  the  United  States  for  the  law  or  sup- 
posed law  of  another  state  or  sovereignty,  be  it  the  general  or  spec- 
ial law  of  that  state  or  sovereignty  7  If  a  federal  court  exercises 
its  duties  within  one  of  the  states  where  the  law  on  the  subject 
under  consideration  is  uncertain  and  unsettled,  "  where, "as  Chief 
Justice  Marshall  said,  ^^  the  state  courts  afford  no  light,"  it  must, 
as  we  have  already  stated,  exercise  an  independent  judgnrient 
thereon,  and  pronuonce  such  judgment  as  it  deems  just  But  no 
foreign  law  or  law  out  of  the  state,  whether  general  or  special,  or 
any  conception  of  the  court  as  to  what  the  law  ought  to  be,  has 
any  place  for  consideration  where  the  law  of  the  state  in  which 
the  action  is  pending  is  settled  and  certain.  A  law  of  the  state  of 
that  character,  whether  expressed  in  the  form  of  a  statute  or  in 
the  decisions  of  the  judicial  department  of  the  government,  can- 
not be  disregarded  and  overruled,  and  another  law,  or  notion  of 
what  the  law  should  be,  substituted  in  its  place,  without  a  mani- 
fest usurpation  by  the  federal  authoritiea  I  cannot  permit  myself 
to  believe  that  any  such  conclusion,  when  more  fully  examined, 
will  ultimately  be  sustained  by  this  court  I  have  an  abiding 
faith  that  this,  like  other  errors,  will  in  the  end  "  die  among  its 
worshipers."  ^ 

The  independence  of  the  states,  legislative  and  judicial,  on  all 
matters  within  their  cognizance  is  as  essential  to  the  existence  and 
harmonious  workings  of  our  federal  system  as  is  the  legislative 
and  judicial  supremacy  of  the  federal  government  in  all  matters 
of  national  concern.  Nothing  can  be  more  disturbing  and  irritat- 
ing to  the  states  than  an  attempted  enforcement  upon  its  people  of 
a  supposed  unwritten  law  of  the  United  States,  under  the  designa- 
tion of  the  general  law  of  the  country,  to  which  they  have  never 
assented,  and  which  has  no  existence  except  in  the  brain  of  the 
federal  judges  in  their  conceptions  of  what  the  law  of  the  states 
should  be  on  the  subjects  considered. 

The  theory  upon  which  inferior  courts  of  the  United  States 
take  jurisdiction  within  the  several  states  is,  when  a  right  is  not 
claimed  under  the  constitution,  laws,  or  ti'eaties  of  the  United 
States,  that  they  are  bound  to  enforce,  as  between  the  parties, 
the  law  of  the  state.  It  was  never  supposed  that,  upon  matters 
arising  within  the  states,  any  law  other  than  that  of  the  state 
would  be  enforced,  or  that  any  attempt  would  be  made  to  enforce 
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any  other  law.  It  was  never  supposed  that  the  law  of  the  state 
would  be  enforced  differently  by  the  federal  courts  sitting  in  the 
state,  and  the  state  courts ;  that  there  could  be  one  law  when  a 
suitor  went  into  the  state  courts  and  another  law  when  the  suitor 
went  into  the  federal  courts,  in  relation  to  a  cause  of  action  arising 
within  the  state, — a  result  which  must  necessarily  follow  if  the 
law  of  the  state  can  be  disregarded  upon  any  view  which  the  fed- 
eral judge  may  take  of  what  the  law  of  the  state  ^ought  to  be 
rather  than  what  it  is. 

As  said  by  the  supreme  court  of  Pennsylvania  at  an  early  day, 
— ^as  far  back  as  1798, — "  the  government  of  the  United  States 
forms  a  part  of  the  government  of  each  state."  Respublica  v. 
Cobbet,  8  Dall.  473.  To  which  the  same  court,  over  half  a  cen- 
turv  later,  added  :  "  It  follows  that  its  courts  are  the  courts  of 
each  state ;  they  administer  justice  according  to  the  laws  of  the 
state  as  construed  and  settled  by  its  own  supreme  tribunal.  This 
has  been  more  than  once  solemnly  determined  by  the  supreme 
court  of  the  Union  to  be  the  rule  of  their  decision,  whenever  the 
construction  of  the  constitution  of  the  United  States,  treaties  or, 
acts  of  congress  does  not  come  in  question."  Com.  v.  Pittsburg 
&  C.  R  Co.,  58  Pa.  St  44. 

In  Shelby  v.  Guy,  11  Wheat  362,  365,  this  court,  in  consider- 
ing the  meaning  to  be  given  to  the  words  "  beyond  the  seas,"  in  a 
statute  of  limitations  of  Tennessee,  said  :  '^  That  the  statute  laws 
of  the  states  must  furnish  the  rule  of  decision  to  this  court  so  far 
as  they  comport  with  the  constitution  of  the  United  States  in  all 
cases  arising  within  the  respective  states,  is  a  position  that  no  one 
doubts.  Nor  is  it  questionable  that  a  fixed  and  received  construc- 
tion of  their  respective  statute  laws,  in  their  own  courts,  makes,  in 
fact,  a  part  of  the  statute  law  of  the  country,  however  we  may  doubt 
the  propriety  of  that  construction.  It  is  obvious  that  this  admis- 
sion may,  at  times,  involve  us  in  seeming  inconsistencies,  as, 
where  states  have  adopted  the  same  statutes  and  their  courts 
differ  in  the  construction.  Yet  that  course  is  necessarily  indi- 
cated by  the  duty  imposed  on  us  to  administer,  as  between  crtuin 
individuals,  the  laws  of  the  respective  states,  according  to  the 
best  lights  we  possess  of  what  those  laws  are." 

In  Beauregard  v.  New  Orleans,  18  How.  497,  5027  which  was 
before  us  in  1855,  this  court  in  speaking  through  Mr.  Justice 
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Campbell,  said  :  "  The  constitution  of  this  court  i*equires  it  to 
follow  the  laws  of  the  several  states  as  rules  of  decision  wherever 
they  properly  apply.  And  the  habit  of  the  court  has  been  to 
defer  to  the  decisions  of  their  judicial  tribunals  upon  questions 
arising  out  of  the  common  law  of  the  state,  especially  when  ap- 
plied to  the  title  of  lands.  No  other  course  could  be  adopted 
with  any  regard  to  propriety.  Upon  cases  like  the  present  the 
relation  of  the  courts  of  the  United  States  to  a  state  is  the  same  as 
that  of  its  own  tribunals.  They  administer  the  laws  of  the  state, 
and  to  fulfill  that  duty  they  must  find  them  as  they  exist  in  the 
habits  of  the  people  and  in  the  exposition  of  their  constituted  au- 
thorities. Without  this  the  pecujiar  organization  of  the  judicial 
tribunals  of  the  states  and  the  Union  would  be  productive  of  the 
greatest  mischief  and  confusion." 

The  position  that  the  plaintiff,  the  fireman,  voluntarily  assumed 
the  risk  in  this  case,  because  he  knew  the  helper  had  no  right  to 
the  track  without  orders,  and  there  was  possibly  a  local  train 
somewhere  on  the  track,  by  continuing  on  the  train  instead  of 
leaving  it,  does  not  strike  me  as  having  much  force.  It  was  not 
considered  of  sufficient  importance  to  be  called  to  the  attention 
of  the  court  below  or  of  the  jury.  Its  suggestion  now  seems  to 
be  an  afterthought  of  counsel.  It  is  not  positively  shown  that  any 
special  orders  as  to  the  movement  of  the  helper  on  its  return,  or 
anv  information  as  to  the  use  or  freedom  of  the  road,  were  re- 
ceived  by  the  engineer  from  the  train  dispatcher;  but  the  fireman 
had  no  actual  knowledge  on  that  point,  though  he  had  a  right  to 
presume  that  such  was  the  case,  from  the  fact  that  immediately 
upon  the  receipt  of  an  order  given  to  the  conductor,  at  Burrs 
Mills,  the  latter  directed  that  the  helper  start  back.  Nor  did  the 
fireman  have  any  actual  knowledge  whether  the  train  he  was  di- 
rected to  follow  was  or  was  not  a  regular  scheduled  train,  though 
he  had  a  right  to  presume  that  it  was,  from  the  orders  of  the  con- 
ductor. His  information  as  to  what  was  known,  and  consequently 
directed  or  omitted,  by  the  engineer  on  that  subject  was  too  im- 
perfect for  him  to  act  upon  it  His  continuance  as  fireman  on  the 
locomotive  after  its  movement  to  return  to  Bellaire,  was  not  with 
sufficient  knowledge  of  any  failure  of  the  engineer  to  give  the 
proper  orders  as  to  a  scheduled  train  to  justify  an  abandonment 
of  the  locomotive.     It  was  under  the  direction  of  the  engineer,  not 
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of  the  fireman,  and  he  maj  have  felt  confident  that  it  could  be  run 
on  a  side  track  ,  if  necessary,  to  avoid  any  possible  collision  with 
a  train  coming  in  the  opposite  dii*ection,  as  was  sometimes  done. 
It  would  be  a  dangerous  notion  to  put  into  the  heads  of  firemen 
and  other  employes  of  a  railroad  company  that  if  they  had  reason 
to  believe,  without  positive  information  on  the  subject,  that  dan- 
gers attended  the  course  pursued  by  the  movements  of  the  train  un- 
der the  direction  of  its  conductor  they  would  be  deemed  to  assume 
the  risk  of  such  movements  if  they  did  not  expostulate  with  him, 
and,  if  he  did  not  heed  the  expostulation,  leave  the  train,  even 
after  it  had  commenced  one  of  its  regular  tripa  A  stmnge  set  of 
legal  questions  would  arise,  more  embarrassing  to  the  courts  than 
the  fellow-servant  question,  if  such  action  should  be  deemed  essen- 
tial t«^  the  retention  by  the  employe  of  the  right  to  claim  indemnity 
for  injuries  which  might  follow  from  the  course  pursued.  If  the 
employes  could  abandon  a  train  after  it  had  commenced  one  of  its 
regular  trips  when  they  had  reason  to  believe,  without  absolute  in- 
formation, that  danger  might  attend  their  continuance  on  it,  new 
strikes  of  employes  would  spring  up  to  embarass  the  commerce  of 
the  country  and  annoy  the  community,  founded  upon  such  alleged 
apprehensions.  The  circumstances  attending  the  cases  in  which  an 
employe  has  been  held  to  have  voluntarily  assumed  the  risks  of  an 
irregular,  improper,  or  ill-advised  movement  of  a  train,  under  direc- 
ion  of  its  conductor,  are  essentially  diflferent  from  those  of  the  case 
before  us.  The  testimony  in  the  record,  upon  which  the  allegation 
is  made  that  the  fireman  voluntarily  assumed  the  risks  taken  by  the 
engineer  with  knowledge  of  their  existence,  is  of  the  most  flimsy 
and  unsatisfactory  character  conceivable.  It  only  discloses  general 
ignorance  by  him  of  what  the  engineer  did,  or  of  information  upon 
which  he  acted,  as  will  be  seen  by  its  perusal.  The  allegation, 
which  is  founded  upon  a  few  broken  and  detached  sentences,  loses 
its  entire  force  when  the  context  is  read.  The  whole  testimony 
bearing  upon  this  subject  is  given  in  a  note  at  the  foot  of  this 
dissent* 

*  The  detached  and  broken  sentences,  upon  which  the  allegation  is  made 
that  tlie  plaintiff  voluntarily  assumed  the  risk  in  the  case,  are  printed  in  italics 
in  the  passage  from  the  record  in  which  they  are  given  below  with  thjir 
context: 

VOL.  VIII — 28 
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It  only  remains  to  notice  the  observations  made  upon  the  decis- 
ion in  the  Ross  case,  112  U.  S.  377 ;  5  Sup.  Ct.  Rep.  184,  which 
seem  to  me  to  greatly  narrow  its  effect  and  destroy  its  usefulness 
as  a  protection  to  employes  in  the  service  of  large  corporations. 

As  to  orders  received  oq  the  morning  the  train  started  back  to  Bellaire: 

Record,  p.  40.     **  Question.  Now,  Mr.  Baugh,  do  you  know  of  any  order 
that  was  received  that  morning  by  your  train?    Answer.  Yes,  sir. 
A.  "  What  do  you  know  of?    A.  All  I  know  is  an  order  thrown  off  while  we 
were  at  Burr's  Mills,  and  I  gave  it  to  the  engineer,  and  he  told  me  to  let  him 
out;  that  we  would  go. 

'*  Q.  What  was  that  order?    A.  I  don't  know. 

**  Q.  Do  you  know  what  it  was?    A.  No,  sir. 

**  Q,  What  happened  immediately  after  you  gave  your  engineer  that  order? 
A.  He  told  me  to  let  him  out. 

"  Q.  What  did  happen  immediately  after  you  gave  that  order  to  the  en- 
gineer?   A.  He  started  to  go. 

'*  Q.  Who  opened  the  switch?    A.  I  did  it. 

"  Q.  What  did  you  do  then?    A.  Shut  the  switch  and  got  on  the  engine." 

Record,  p.  41.  "  Q.  Do  you  know  what  time  it  was  when  you  started  out 
of  the  switch  at  Burr's?    A.  No,  sir. 

"Q.  Did  you  know  then  what  time  of  day  it  was?    A.  No,  sir. 

"  Q.  Did  you  pay  any  attention  to  that  at  all?  A.  No;  I  did  not.  It  was 
not  my  business  to  pay  attention. 

V  Q.  Well,  I  was  going  to  ask  you  was  that  any  part  of  your  duty?  A.  No, 
sir. 

**  Q.  Whose  direction  were  you  under?    A.  Under  my  engineer's. 

"  Q.  Did  you  receive  any  orders  as  you  went  west  that  morning  at  LewiaT 
Mills?    A.  I  don't  know. 

"  Q.  On  your  helper,  who  received  the  orders?  A.  The  engineer  did.  He 
received  all  the  orders." 

Record,  p.  47.  "  Q.  Now,  Mr.  Baugh,  when  you  got  up  to  Burr's  Mills,  to 
that  turntable,  just  explain  to  the  jury  the  process  by  which  that  engine  would 
get  back  to  Bellaire?  A.  We  had  all  the  trains  on  the  road  to  contend  with, 
and  we  had  to  run  inside  tracks  when  coming  down  to  keep  out  of  the  way 
of  them. 

**  Q.  When  did  you  first  learn  the  fact  that  you  had  to  keep  out  of  the  way. 
— out  of  the  way  of  what  trains?    A.  All  the  trains  that  was  expected. 

*'  Q.  The  schedule  trains,  would  it  not  be?    A.  I  reckon. 

"  Q.  What  wcLB  the  process, — what  right  had  you  to  go  hack  after  you  got  to 
Burr's  Mills  or  tlu  turntable?  You  had  no  right  to  the  track  at  aU  unless 
you  Juid  orders,  had  you  f    A.  JV(?,  sir;  didn*t  Jiave  no  right  toitho*it  orders. 

**  Q.  And  you  proposed  to  get  a  right  to  the  track  by  writing  an  order  wliicli 
you  have  said  you  did  write?  A.  I  was  going  to  flag  on  the  engine.  I  did 
not  want  to  run  them  on  my  orders. 

"  Q.  You  had  been  running  the  length  of  time,  whatever  it  was;  you  knew 
the  time  of  this  local  train  out  of  Bellaire?    A.  No,  sir. 
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under  the  direction  and  control  of  supervising  agents.  That  was  an 
action  brought  by  a  locomotive  engineer  in  the  employ  of  the  Chi- 
cago, Milwaukee  &  St  Paul  Railix)ad  Company  to  recover  damages 
for  injuries  received  in  acollision  which  was  caused  by  the  negligence 
of  the  conductor  of  the  train.  The  company  claimed  exemption 
from  liability  on  the  ground  that  the  conductor  and  engineer  were 
fellow  servants  ;  but  the  court  charged  the  jury  that  it  was  clear 
that  if  the  company  saw  fit  to  place  one  of  its  employes  under  the 
control  and  direction  of  another,  then  the  two  were  not  fellow  ser- 
vants engaged  in  the  same  common  employment,  within  the  mean- 
ing of  the  rule  of  law  which  was  the  subject  of  consideration,  and 
that  by  its  general  order  the  company  made  the  engineer,  in  an 
important  sense,  subordinate  to  the  conductor.  To  this  charge 
exceptions  were  taken.     The  correctness  of  the  charge  was  the 

**  Q.  You  were  in  the  habit  of  meeting  it?  A.  I  did  not  know  what  time 
they  left. 

"  Q.  Tou  knew  where  you  met  them  always?  A.  No,  sir;  we  would  not 
meet  them  perhaps  once  in  a  month.  We  would  not  meet  them  once  a  month 
sometimes. 

"  Q.  Tou  knew  the  time  of  the  local  train?    A.  No,  sir. 

"  Q.  Tou  knew  there  was  a  local  train  on  the  road  running  out  of  Bellaire 
in  the  morning?    A.  Tes,  sir. 

"  Q.  You  knew  when  you  were  running, — knew  where  you  met  them?  A. 
I  did  not  know  anything  about  it  that  time. 

"  Q.  Is  it  not  a  part  of  your  duty  to  learn  these  things?  I  want  to  know  if 
you  did  not  know  that  there  was  a  local  train  and  has  been  for  the  last  ten 
years  running  out  of  Bellaire  about  the  same  time, — about  the  same  hour  and 
the  same  minute.    A.  No,  indeed;  I  did  not. 

'*  Q.  And  you  were  at  work  at — in  the  shops  and  yard,  and  did  not  know 
anything  about  it?    A.  No,  sir;  I  did  not. 

"Q.  Tou  entirely  overlooked  that  fact?    No  answer." 
«««•  •»  »  •  ••It- 

Record,  p.  49.  "Q.  Did  you  know  tTiat  there  w<u  a  local  train  coming  out 
about  that  time?    A.  I  knew  there  was  a  local  train  on  the  road  some  place. 

"  Q.  Between  you  and  Bellaire?    A.  Tes,  sir. 

"  Q.  I  wish  you  would  explain  to  the  jury  what  you  mean  by  flagging. 
Tou  say  your  intention  was  to  flag  down  to  Bellaire.  How  is  that  done?  A. 
We  make  out  an  order  and  give  it  to  the  engineer  on  the  train  we  want  to  fol. 
low;  sign  the  engineer's  name;  and  I  went  with  this  flag  on  the  train,  and  our 
engine  followed  behind  until  we  met  another  train,  and  then  we  would  side 
track  there  and  pass. 

*'  Q.  That  is.  you  would  keep  far  enough  ahead  so  tliat  if  you  met  a  train 
you  would  signal  it  and  stop  the  train?  A.  I  would  go  right  on  the  train  that 
had  the  right  of  the  way  of  track,  and  our  engine  followed  after." 
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question  discussed  in  the  case  by  counsel,  and  determined  by  the 
court  Its  correctness  was  necessarily  sustained  by  the  judgment 
of  affirmance,  which  could  not  have  been  rendered  if  the  exceptions 
to  it  were  well  taken.  The  majority  of  the  court  in  their  opinion) 
while  admitting  that  the  charge  is  much  like  the  one  in  the  pres- 
ent case,  and  might  be  well  said  to  be  sufficient  authority  for  sus- 
taining and  affirming  the  iudgment,  contend  that  the  court  did  not 
attempt  to  approve  the  iiKtruction  generally,  but  simply  held  that 
it  was  not  erroneous  as  applied  to  the  facts  of  the  case,  and  in  sup- 
port of  this  view  cite  the  language  of  the  court  used  to  show  that 
the  conductor  of  a  railway  company,  exercising  certain  authorityi 
represents  the  company,  and,  therefore,  for  injuries  resulting  from 
his  negligent  acts  the  company  was  responsible,  and  the  statement 
that  the  case  required  no  further  decision.  Clearly,  it  did  not  re- 
quire any  further  decision,  for  it  covers  the  instruction  objected  to, 
that  if  the  company  saw  fit  to  place  one  of  its  employes  under  the 
control  and  direction  of  another,  then  the  two  were  not  fellow  ser- 
vants engaged  in  the  same  employment  within  the  meaning  of  the 
rule  of  law  as  to  fellow  servants.  A  conductor  of  a  railway  com- 
pany, directing  the  movements  of  its  train,  and  having  its  general 
management,  illustrates  the  general  doctrine  asserted  and  sought 
to  be  maintained  throughout  the  opinion  in  the  Ross  case,  that  rail- 
road companies  in  their  operations,  extending  in  some  instances 
hundreds  and  even  thousands  of  miles,  and  passing  through  differ- 
ent states  must  necessarily  act  through  superintending  agents, — 
employes  subordinate  to  the  company,  but  superior  to  the  em- 
ployes placed  under  their  direction  and  control.  The  necessity  of 
this  doctrine  of  subordinate  agencies  standing  for  and  representing 
the  company  was  well  illustrated  in  the  duties  and  powers  of  a 
conductor  of  a  train  or  engine.  They  were  stated  as  an  illustratioD 
of  the  necessity  and  wisdom  of  the  rule,  and  not  to  weaken  or  nar- 
row the  general  doctrine  asserted  in  the  decision  of  the  court,  and 
which  its  opinion,  in  almost  every  line,  attempted  to  maintain- 
The  necessity  of  subordinate  agencies  exists  whenever  a  train  or 
engine  is  removed  from  the  immediate  presence  and  direction  of 
the  head  officers  of  the  company. 

The  opinion  of  the  majority  not  only  limits  and  narrows  the 
doctrine  of  the  Ross  case,  but,  in  effect,  denies,  even  with  the  limi- 
ations  placed  by  them  upon  it,  the  correctness  of  its  general  doe- 
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trine,  and  asserts  that  the  risks  which  an  employe  of  a  company 
assumes  from  the  service  which  he  undertakes  is  from  the  negli- 
gence of  one  in  immediate  control,  as  well  as  from  a  co-workerr 
and  that  there  is  no  superintending  agency  for  which  a  corporation 
is  liable,  unless  it  extends  to  an  entire  department  of  service. 

A  conclusion  is  thus  reached  that  the  company  is  not  responsible 
in  the  present  case  for  injuries  received  by  the  fireman  from  the 
negligent  acts  of  the  conductor  of  the  engine. 

There  is  a  marked  distinction  in  the  decisions  of  diflEerent  courta 
upon  the  extent  of  liability  of  a  corporation  jfor  injuries  to  its  ser- 
vants from  persons  in  their  employ.  One  course  of  decisions 
would  exempt  the  corporation  from  all  responsibility  for  the  neg- 
ligence of  its  employes,  of  every  grade,  whether  exercising  super- 
vising  authority  and  control  over  other  employes  of  the  company 
or  otherwise.  Another  course  of  decisions  would  hold  a  corpora- 
tion responsible  for  all  negligent  acts  of  its  agents,  subordinate  ta 
itself,  when  exercising  authority  and  supervision  over  other  em- 
ployes. The  latter  course  of  decisions  seems  to  me  most  in  ac- 
comdace  with  justice  and  humanity  to  the  servants  of  a  corpora- 
tion. I  regret  that  the  tendency  of  the  decision  of  a  majority  of 
tiie  court  in  this  case  is  in  favor  of  the  largest  exemptions  of  cor- 
porations from  liability.  The  principle  in  the  Ross  case  covers 
this  case,  and  requires,  in  my  opinion,  a  judgement  of  affirmance.^ 

!•  The  prineliMU  case. — The  foregoing  case  is  undoubtedly  an  important 
one  in  respect  to  the  law  of  fellow  servants.  It  will  be  found  to  have  been 
dted,  followed,  distinguished  or  commented  upon  in  the  following  recent 
esses:  Bloyd  v.  St.  Louis,  etc.,  R.  Co.,  post;  Dewey  v.  Detroit,  etc.,  R.  Co. 
(Mich.).  56  N.  W.  Rep.  756;  Atchison,  etc.,  R.  Co.  v.  Martin  (N.  M.),  84  Pac- 
Rep.  536;  Illinois  Cent.  R.  Co.  v.  Spence  (Tenn.),  28  S.  W.  Rep.  211;  Ear- 
ley  V.  Louisville,  etc.,  R.  Co..  57  Fed.  Rep.  144;  Little  Rock,  etc.,  R.  Co.  v. 
Mofleley.  66  Fed.  Rep.  1009. 

8.  State  deciriong  a4i  to  who  are  fellow  servants  not  binding  on 
tbe  fbderal  eonrts.— The  deciuon  of  the  foregoing  case  upon  this  point  has 
been  approved  in  Qardner  v.  Michigan  Central  R.  Co.  (U.  8.),  14  Sup.  Ct. 
Rep.  140. 

8*  Fellow  servants.— Fcr  decisions  relating  to  this  subject  generally,  see 
the  preceding  and  following  cases  and  notes. 

•Reported  in  140  U.  8.  868;  18  8up.  Ct.  Rep.  918. 
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Bloyd  v.  St.  Louis  &  S.  F.  Ry.  Ca 

(Supreme  Court  of  Arkansas,  July  1,  1898.) 

1.  Railboad  companies.  Injury  to  employe.  Fellow  bertaittb. 
Neolioence  of  foreman.  The  foreman  of  a  crew  engaged  in  driving  piles 
for  trestles  for  a  railroad  company,  whose  business  extends  to  many  trestles 
and  bridges,  and  who  has  charge  of  all  the  men  in  the  crew,  including  the 
trainmen,  while  actually 'CO-operating  with  the  other  men  in  building  and  re- 
pairing trestles,  is  a  vice  principal,  for  whose  negligence  while .  in  charge  uf 
£uch  crew  the  company  is  liable  to  a  member  thereof,  who  is  injured  thereby. 

ACTION  by  Jesse  Bloyd  against  the  St  Louis  &  San  Fran- 
cisco Railway  Company,  for  personal  injuries  caused  by 
defendant's  negligence  while  plaintiff  was  in  its  employ.  From  a 
judgment  for  defendant,  plaintiff,  appeals. 

J,  D.  Walker  and  Ci^mp  <k  Watkins^  for  appellant  E,  D. 
Kenna  and  B.  R,  Davidson^  for  appellee. 

Mansfield,  J. — The  appellant  brought  this  action  to  recover 
damages  for  an  injury  sustained  while  performig  labor  for  the  ap- 
pellee as  one  of  a  squad  of  men  engaged  in  sharpening  and  driving 
piles  at  a  trestle  on  the  appellee's  road.  The  timber  used  for  the 
piling,  together  with  the  machinery  employed  in  the  work,  was 
carried  to  the  trestle  by  a  train  consisting  of  an  engine,  caboose, 
and  several  flat  cars,  and  it  was  one  of  the  duties  of  the  appellant 
to  assist  in  unloading  the  cara  He  and  the  other  pile  drivers 
worked  under  the  immediate  direction  and  control  of  M.  C. 
Munden,  who  was  their  foreman,  and  had  power  to  employ  and 
discharge  them. 

Munden  had  no  power  to  employ  or  discharge  the  train  crew, 
but  they  were  also  subject  to  his  orders,  while  actually  in  the  field, 
and  co-operating  with  his  men  in  building  and  repairing  trestles. 

In  a  general  sense,  the  work  on  trestles  was  done  under  the 
supervision  of  one  Bradley,  who  was  the  defendant^  superintend- 
ent of  bridges ;  but  it  does  not  appear  that  Bradley  was  at  any 
time  present  when  work  was  going  on,  or  that  he  ever  personally 
supervised  the  labor  of  the  gang,  or  exercised  any  direct  control 
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over  theiiL  Bloyd  was  employed  by  Munden,  and,  so  far  as  the 
evidence  discloses,  he  and  the  other  men  of  the  squad  to  which  he 
belonged  had  no  knowledge  of  any  other  superior  or  master  in  the 
service.  Munden  seeras  to  have  performed  no  labor  whatever  in 
common  with  the  men  he  controlled.  His  business  was  to  oversee 
and  direct  their  work,  and  it  was  their  duty  to  obey  his  orders. 
On  the  day  the  injury  complained  of  was  received,  three  flat  cars 
loaded  with  piles  were  placed  in  front  of  the  engine,  and  taken  to 
the  trestle.  These  cars  were  pushed  to  the  north  end  of  the  trestle, 
where  they  were  detached,  and  left  standing  while  the  engine, 
with  four  flat  cars  behind  it,  was  backed  about  seventy-five  yards, 
and  stopped  where  a  part  of  it  rested  on  the  south  dnd  of  the  tres- 
tle. Bloyd  and  the  other  men  were  then  ordered  by  Munden  to  go 
from  the  caboose  to  the  front  cars,  and  unload  them,  which  they 
did.  When  they  had  finished  unloading  the  front  cars,  Munden 
ordered  them  to  go  back,  and  unload  the  cars  behind  the  engine, 
and  about  the  same  time  directed  the  trainmen  to  move  forward 
one  or  two  car  lengths.  The  witnesses  are  not  agreed  as  to 
whether  the  orders  to  the  men  on  the  front  cars  to  go  back,  and 
that  to  the  trainmen  to  move  forward,  were  given  without  a  pause 
or  not  Bloyd  himself  testified  that  he  and  others  started  back  at 
once,  on  receiving  the  order,  and  that,  before  they  had  gone  half- 
way to  the  engine,  Munden  ordered  the  train  to  advance.  What- 
ever the  fact  might  have  been  as  to  the  exact  time  of  the  order  to 
the  trainmen,  the  engine  moved  forward  while  Bloyd  and  several 
others  were  still  on  the  trestle  between  the  engine  and  the  unloaded 
cars ;  and  Bloyd, — who  was  probably  not  seen  by  the  engineer, — 
in  his  effort  to  escape,  was  struck  by  the  step  of  the  engine  and 
knocked  off  the  trestle.  He  fell  upon  the  unloaded  piling,  seven- 
teen or  eighteen  feet  below  the  trestle,  and  one  of  his  feet  was 
broken  by  the  fall.  This  was  the  injury  sued  for,  and  the  com- 
plaint allies  that  it  was  caused  by  the  negligence  of  Munden 
The  cause  was  pending  here  on  appeal  at  the  time  of  the  passage 
of  the  act  defining  who  are  fellow  servants  and  who  are  not,  ap- 
proved^ February  28, 1898;  and  the  question  to  be  decided  is  not, 
therefore,  affected  by  any  provision  of  that  statute. 

It  is  not  necessary  to  detail  all  the  facts  bearing  upon  the  ques- 
tion of  negligence  and  contributory  negligence  presented  by  the 
pleadings.     Of  these,  it  is  sufficient  to  say  that  if,  as  a  matter  of 
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law,  the  negligence  of  Manden  was  imputable  tx>  the  defendant 
a  verdict  for  the  plaintiff  could  not  have  been  disturbed  here 
for  the  want  of  evidence  to  support  it  It  therefore  becomes 
our  duty  to  inquire  whether  the  finding  of  the  jury  was  made  un- 
der a  correct  charge  as  to  the  relation  which  Munden  and  the 
plaintiff  bore  to  each  other,  as  employes  of  the  railway  company. 
The  facts  establishing  that  relation  are  not  in  dispute,  and  the 
court's  charge  was  to  the  effect  that  Munden  was  the  fellow  ser- 
vant of  the  plaintiff,  and  that  the  defendant  was  not,  therefore, 
liable  for  his  alleged  negligence.  AH  the  authorities  approve  the 
doctrine  that  a  master  is  exempt  from  liability  to  his  servant  for 
an  injury  to  tlie  latter  resulting  from  the  negligence  of  a  fellow  ser- 
vant, but  there  is  great  diversity  of  opinion  as  to  the  precise  facts 
which  make  one  person  the  co-servant  of  another,  in  the  sense  es- 
sential to  the  exemption.  Railway  Co.  v.  Triplett,  54  Ark.  289  ; 
15  &  W.  Rep.  831,  and  16  S.  W.  Rep.  266.  And  it  seems  that 
the  courts  have  been  inclined  to  determine  whether  the  relation 
exists,  or  does  not  exist,  according  to  the  circumstances  of  each 
case,  as  it  arises,  rather  than  to  formulate  any  rule  of  general  appli- 
cation. Beach,  Contrib.  Neg.  §  883 ;  Hunn  v.  Railroad  Ca,  78 
Mich.  518 ;  44  N.  W.  Rep.  502  ;  Randall  v.  Railroad  Co.,  109  U. 
S.  488 ;  3  Sup.  Ct  Rep.  322 ;  Railway  Co.  v.  Ross,  112  U.  & 
387,  389 ;  5  Sup.  Ct  Rep.  184;  Hough  v.  Railway  Co.  100  U.  S. 
216 ;  Railroad  Ca  v.  Reynolds,  6  TJ.  S.  App.  76 ;  1  C.  C.  A.  636; 
50  Fed.  Rep.  728;  Dobbin  v.  Railroad  Co.,  81  N.  C.  446;  Ander- 
son V.  Bennet,  (Or.),  19  Pac.  Rep.  769 ;  Railway  Co.  v.  Triplett, 
64  Ark.  289 ;  15  S.  W.  Rep  831,  and  16  S.  W.'^Rep.  266 ;  Rail- 
road Co.  v.  May,  15  Amer.  &  Eng.  R  Caa  323  ;  Darrigan  v.  Rail- 
road Co.,  52  Conn.  285 ;  Kieley  v.  Mining  Co.,  2  Cent  Law  J. 
705. 

On  the  facts  of  this  case,  the  material  question  is  whether 
Munden  was  a  mere  foreman,  overseeing  a  gang  of  laborers,  or 
was  an  agent  of  the  company,  clothed  with  its  authority  in  the 
managment  and  supervision  of  such  part  of  its  business  as  to  make 
him  the  company's  representative.  If  he  occupied  the  former 
position  the  laborers  had  assumed  the  risk  of  his  negligence  ;  but 
in  the  latter  case  he  was  a  vice  principal,  and  if  he  was  guilty  of 
negligence  in  that  capacity  the  company  is  liabla  Dobbin  v. 
Railroad  Co.,  81  N.  C.  446 ;  Fones  v.  Phillips,  39  Ark.  39.     la 
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acme  of  the  adjudged  cases  the  distinction  between  the  relations 
indicated  by  the  words  "  foreman  "  and  "  vice  principal "  is  appar- 
ently made  to  depend  more  upon  the  extent  or  magnitude,  than 
upon  the  nature  of  the  work  of  which  the  servant  has  charge. 
Taylor  v.  Railroad  Co.,  (Ind.  Sup.)  22  N.  E.  Rep.  876,  878 ;  Borg- 
man  v.  Railway  Co.,  41  Fed.  Rep.  667 ;  Hunn  v.  Railroad  Co., 
78  Mich.  513 ;  U  N.  W.  Rep.  502 ;  Railroad  Ca  v.  Baugh,  13 
Sup  Ct  Rep.  914  Other  courts  proceeding  upon  what  we  think 
a  sounder  principle,  have  attached  no  importance  to  the  extent  of 
the  work,  but  have  considered  only  whether  it  was  such  as  re- 
quired a  skillful  or  careful  supervision ;  and  where  such  super- 
vision was  necessary  to  the  safety  of  the  laborers  engaged  upon 
the  work,  they  have  held  it  was  the  master's  duty  to  bestow  it, 
and  that  if  he  appointed  an  agent  to  perform  that  duty  he  was 
responsible  for  his  negligence.  Darrigan  v.  Railroad  Co.,  52 
Conn.  285;  Railroad  Co.  v.  Keary,  8  Ohio  St  201;  Railroad 
Co.  V.  Lundstrum  (Neb.),  20  N.  W.  Rep.  198  ;  Schroeder  v.  Rail- 
way Co.,  (Mo.  Sup.)  18  S.  W.  Rep.  1094 ;  Railroad  Co.  v.  Peter- 
son, 4  U.  S.  App.  574 ;  2  C.  C.  A.  157 ;  51  Fed.  Rep.  182. 
See,  also,  separate  opinion  of  Judge  Shiras  in  Brogman  v.  Rail- 
way Co.,  41  Fed  Rep.  667.  In  Railway  Co.  v.  Ross,  112  U.  S. 
377 ;  5  Sup.  Ct  Rep.  184,  it  was  held  that  the  conductor  of  a 
railroad  train,  while  acting  as  such,  and  having  ^'  the  right  to  com- 
mand the  movements  of  the  train,  and  to  control  the  persons  em- 
ployed upon  it,  represents  the  company,  *  *  *  and  does 
not  bear  the  relation  of  fellow  servant  to  the  engineer  and  other 
employes  "  on  the  same  train.  The  rule  established  by  that  case, 
as  it  has  been  generally  understood  and  applied  by  the  federal 
courts,  is  that  the  relation  of  fellow  servants  *^  should  not  be 
deemed  to  exist  between  two  employes,  where  the  function  of  one 
is  to  exercise  supervision  and  control  over  some  work  undertaken 
by  the  master,  which  requires  supervision,  and  over  subordinate 
servants  engaged  in  that  work,  and  where  the  other  is  not  vested 
by  the  master  with  any  such  power  of  direction  or  management" 
Railroad  Co.  v.  Peterson,  4  U.  S.  App.  579 ;  2  C.  C.  A.  157 ; 
51  Fed  Rep.  182.  The  court  from  whose  opinion  this  quotation 
is  made  has  delcared  in  another  case  that  the  rule,  as  thus  undei'- 
stood,  "  is  right  in  principle,  and  is  supported  by  the  weight  of 
VOL.  VIII— 29 
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authority."  Woocls  v.  Lindvall,  4  U.  S.  App.  62  ;  1  C.  G  A,  37  ; 
48  Fed.  Rep.  62.  In  approYing  the  doctrine  of  the  same  case,  a 
text  writer  o£^  authority  says  :  "  What  is  the  special  attribute  of 
the  master  ?  Is  it  the  mere  fact  that  he  provides  materials  for 
the  work,  or  that  he  selects  the  servants  ?  Is  it  not,  more  than 
anything  else,  that  in  him  is  vested  the  right  and  duty  of  giving 
orders,  and  directing  what  work  shall  be  done,  and  how  it  shall 
be  done?  If  the  master  chooses  to  delegate  this  authority  to 
some  one  else,  on  what  possible  principle  can  he  be  allowed  to  re- 
lieve himself  from  the  responsibility  of  having  proper  orders 
given  ?  "  1  Shear.  &  R  Nesf.  §  228.  By  another  text  writer  the 
Rale  of  the  Ross  case  is  styled  ^^  the  rule  of  humanity  and  jus- 
tice." Beach,  Contrib.  Neg.  §  331.  ''  The  real  test,"  says  Mr. 
W(X)d,  "  by  which  to  determine  whether  a  general  manager  or 
foreman  is  the  representative  of  the  master,  so  as  to  make  his  acts 
the  acts  *  *  *  of  the  master,  is  to  ascertain  whether,  in  refer- 
ence to  the  matter  complained  of,  his  will  is  at  the  time  supreme; 
that  is,  is  he  authorized,  as  to  the  particular  work  in  band,  to 
direct  and  control  the  servants  under  him  as  to  the  method  of  per- 
forming it,  and  are  they  bound  to  yield  to  his  orders  the  same 
obedience  as  tliey  are  required  to  yield  to  the  master  himself?  " 
Wood,  Mast  &  Serv.  p.  865. 

In  Miller  v.  Railway  Co.,  19  S.  W.  Rep.  58,  the  supreme  court 
of  Missouri  decided  that  ^'  the  conductor  of  a  material  train,  hav- 
ing control  of  it  and  its  movements,  and  a  foreman  over  a  gang 
of  men  engaged  in  repairing  a  railroad  track,  having  power  to 
direct  them  what  to  do,  and  when  to  do  it,  are  not  fellow  servants 
of  the  men  composing  such  gang."  There  the  plaintiff's  husband, 
who  was  one  of  the  laborers  under  the  foreman's  control,  was  in 
the  act  of  passing  from  one  of  the  cars  to  another  just  as  they 
began  to  move  at  a  signal  given  to  the  engineer  by  the  conductor, 
and  the  jar  threw  him  between  the  wheels,  where  he  recdved  in- 
juries resulting  in  his  death.  The  evidence  tended  to  show  that 
the  deceased  was  absorbed  in  his  work,  and  that  the  train  was 
moved  without  giving  him  any  warning.  Judge  Black,  in  de- 
livering the  opinion  of  the  court,  said  :  "  The  defendant  seeks  to 
be  relieved  from  liability  in  this  case  on  the  ground  that  Miller 
'  lost  his  life  by  the  n^ligence  of  a  fellow  servant,  thus  invoking 
the  rule  that  the  defendant  is  not  liable  to  one  servant  for  the 
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n^ligenoe  of  a  fellow  servant  The  case  made  by  the  evidence 
stands  on  other  and  different  grounds,  as  we  view  it  When  the 
master  gives  to  a  person  power  to  superintend,  control,  and  direct 
the  men  engaged  in  the  performance  of  work,  such  person  is,  as 
to  the  men  under  him,  a  vice  principal ;  and  it  can  make  no  differ- 
ence whether  he  is  called  a  superintendent,  conductor,  boss  or 
foreman,  *  *  *  The  conductor  being  a  vice  principal,  it  be- 
came his  duty  to  give  due  and  timely  warning  of  his  intention  to 
move  the  train."  And  in  the  same  connection  it  is  said  to  be  one 
of  the  absolute  duties  of  the  master  "  to  use  ordinary  care  to  avoid 
exposing  the  servant  to  extraordinary  risks."  This  Missouri  case 
— somewhat  like  the  case  at  bar  as  to  part  of  the  facts  on  which 
the  decision  turned — is  not  different  in  principle  from  many  other 
cases  that  might  be  cited.  See  Schroder  v.  Railway  Co.  (Mo. 
Sup.)  18  &  W.  Rep.  1094;  Anderson  v.  Bennet  (Or.),  19  Paa  Rep. 
765;  Taylor  v.  Railroad  Co.  (Ind.  Sup.)  22  N.  E.  Rep.  876; 
Hunn  V.  Railroad  Co.,  78  Mick  513;  44  N.  W.  Rep.  502  ;  Rail- 
road Co.  V.  May ;  15  Amer.  &  Eng.  R  Cas.  320,  324 ;  Railway 
Ca  V.  Lundstrum  (Neb.),  20  N.  W.  Rep.  198 ;  Dobbin  v.  Rail- 
road Co.,  81  N.  C.  446 ;  Cowles  v.  Railroad  Co.,  84  N.  C.  309. 

In  Railroad  Co.  v.  Baugh,  13  Sup.  Ct  Rep.  914,  it  is  said  that 
the  ruling  in  Ross'  case  was  made  upon  the  ground  that  the  con- 
ductor whose  negligence  caused  the  injury  was  ^^  clothed  with 
the  control  and  management  of  a  distinct  department,"  although 
his  management  extended  to  only  one  train.  In  the  case  just 
cited  the  supreme  court  held  that  the  engineer  of  a  locomotive 
which  was  running  detached  from  any  train  could  not  be  regarded 
as  in  control  of  a  department  of  the  railroad  company's  business, 
80  as  to  make  him  a  vice  principal,  although  he  was  in  chai*ge  of 
the  engine,  and  the  rules  of  the  company  declared  that  under 
such  circumstances  an  engineer  should  be  regarded  as  a  conductor. 
The  Chief  Justice  and  Judge  Field  dissented.  The  court  distin- 
guishes the  case  from  Ross'  case  on  the  ground  that  the  running 
of  an  engine,  by  itself,  could  not  constitute  a  separate  branch  of 
service,  and  on  the  further  ground  that  the  plaintiflf — the  fireman 
of  the  locomotive — was  not  injured  by  reason  of  his  obedience  to 
any  order  of  the  engineer.  Baugh's  case  being  thus  distinguishable 
from  the  Ross  case,  the  former  is  not  an  authority  against  treating 
the  defendant  s  foreman,  Munden,  as  a  vice  principal,  for  Munden 
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had  charge  of  such  work  as  might  well  be  called  a  separcite  branch 
of  the  defendant  s  business,  within  the  rule  of  the  Ross  case  as 
that  rule  was  explained  by  Judge  Brewer,  and  applied  by  the  court, 
in  Borgman  v.  Railway  Co.,  41  Fed.  Rep.  667  ;  and  here  thei-e  is 
also  evidence  tending  to  show  that  the  injury  to  the  plaintiff  was 
received  in  obeying  the  foreman's  order.  It  is  held,  however,  in 
the  Baugh  case,  that  the  question  as  to  a  master's  liability  to  his 
servant  for  the  negligence  of  another  servant  does  not  turn  merely 
on  the  matter  of  subordination  and  control,  but  depends,  rather, 
on  whether  the  act  of  alleged  negligence  is  done  in  discharge  of 
some  positive  duty  of  the  master  to  his  servant  Railroad  Co.  v. 
Baugh,  13  Sup.  Ct.  Rep.  914.  We  have  seen  that  the  supreme 
court  of  Missouri  regards  it  as  one  of  the  master's  positive  duties 
to  exercise  ordinary  care  in  avoiding  the  exposure  of  his  servant 
to  extraordinary  risks.  Miller  v.  Railway  Co.  (Mo.  Sup.)  19  & 
W.  Rep.  58.  And  that  duty,  it  is  plain,  can  only  be  performed, 
in  many  instances,  through  a  proper  supervision  of  the  work  on 
which  the  servant  is  engaged.  That  Judge  Cooley  considers  such 
supervision  an  absolute  duty  is  shown  by  the  following  extract 
from  the  opinion  of  the  court,  delivered  by  him  in  Mining  Ca  v. 
Kitts,  42  Mich.  34 ;  3  N.  W.  Rep.  240  :  "  This  duty  of  due  care 
in  the  employment  and  retention  of  competent  servants  is  one  the 
master  cannot  relieve  himself  of  by  any  delegation  ;  and,  if  it  be- 
comes necessary  to  intrust  its  performance  to  a  general  manager, 
foreman,  or  superintendent,  such  officer  whatever  he  may  be 
called,  must  stand  in  the  place  of  his  principal,  and  the  latter 
must  assume  the  risk  of  his  negligence.  The  same  is  true  of  the 
general  supervision  of  his  business.  If  there  is  negligence  in  this 
the  master  is  responsible  for  it,  whether  the  supervision  be  by  the 
master,  in  person,  or  by  some  manager,  superintendent,  or  fore- 
man to  whom  he  delegates  it  In  other  words  while  the  servant 
assumes  the  risk  of  the  negligence  of  fellow  servants,  he  does  not 
assume  the  risk  of  negligence  in  the  master  himself,  or  in  any  one 
to  whom  the  master  may  see  fit  to  intrust  his  superintending  au- 
thority." The  rule  thus  stated  is  quoted  and  approved  in  Hunn  v- 
Railroad  Co.,  78  Mich.  513  ;  44  N.  W.  Rep.  502,  where  it  was 
held  that  "a  train  dispatcher,  who  has  absolute  control  over  a  di- 
vision of  a  railroad,  so  far  as  the  running  and  operating  of  trains 
are  concerned,  is  not  a  fellow  servant  with  other  employes  acting 
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under  his  orders."  In  thus  ruling  the  court  said :  "  It  is  the  duty 
of  the  master  to  supervise,  direct  and  control  the  operations  and 
management  of  his  business,  so  that  no  injury  shall  ensue  to  his 
own  employes  though  his  own  carelessness  or  negligence  in  carry- 
ing it  on,  or  else  to  furnish  some  person  who  will  do  so,  and  for 
whom  he  must  stand  sponsor.  This  is  true  of  natural  persons, 
and  it  is  especially  true  of  corporations,  who  can  only  act  through 
natural  persona"  On  the  same  subject  the  supreme  court  of 
Indiana,  with  reference  to  the  liability  of  a  railroad  company  for 
the  negligence  of  a  master  mechanic,  uses  the  following  language  : 
"  It  is  also  the  master's  duty  to  do  no  negligent  act  that  will  aug- 
ment the  dangers  of  the  service.  In  this  instance,  Torrence  was 
doing  what  the  master  usually  and  properly  does  when  present 
in  person,  for  he  was  commanding  and  directing  the  execution  of 
what  he.  had  commanded.  By  his  own  act  he  made  it  unsafe  to 
do  what  he  had  commanded  should  be  done.  Acts  of  the  master 
were  therefcwe  done  by  one  having  authority  to  perform  them, 
and  the  breach  of  duty  was  that  of  one  who  stood  in  the  master's 
placa"  Taylor  v.  Railroad  Co.  (Ind.  Sup.),  22  N.  E.  Rep  876. 
The  negligence  for  which  the  master  is  made  liable  by  these  de- 
cisions is  that  which  Mr.  Thompson  describes  as  the  "  direct  negli- 
gence of  the  master,  or  his  vice  principal,"  where  he  *' personally 
interferes,  and  either  does,  or  commands  the  doing  of,  the  act 
which  causes  the  injury ;  and  for  this,  he  says,  "  the  master  is 
answerable  for  damages,  to  the  same  extent  as  though  the  relation 
of  master  and  servant  did  not  exist"  Thomp.  Neg.  971,  972. 
An  application  of  the  rule  thus  stated  is  shown  by  the  decision  of 
this  court  in  Telephone  Co.  v.  Woughter,  56  Ark.  206  ;  19  S.  W. 
Hep.  576.  In  that  case  the  manager  of  the  defendant,  while  per- 
sonally supervising  the  removal  of  a  telephone  pole,  which  ap- 
peared to  be  sound,  though  the  inside  was  decayed,  ordered  a 
servant  to  climb  the  pole  and  detach  the  wirea  The  servant 
undertook  to  obey  the  order,  and  in  doing  so  was  thrown  to  the 
ground,  and  injured,  by  the  breaking  of  the  pole.  It  was  held 
that,  in  the  absence  of  contributory  negligence  on  the  servant  s 
part,  the  defendant  company  was  responsible  for  the  damages  he 
sustained,  if  it  failed  to  use  the  means  a  prudent  man  would  have 
employed  to  protect  the  servant  from  harm.  "  Among  the  duties 
of  the  servant,"  said  the  court,  "  is  the  obligation  to  obey  all 
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reasonable  commands  of  the  master.  In  obeying  the  commands 
of  the  master,  if  he  has  no  information  or  knowledge  to  the  con- 
trary, he  has  a  right  to  presume  that  the  master  has  done 
and  will  do  his  duty  towards  him,  and  can  rely  upon  the 
judgment  and  discretion  of  the  master  in  its  performance.*'  It 
was  further  said  that  in  that  case  the  company  "  was  construc- 
tively present,  by  and  through  its  manager,  and  must  be  held  ac- 
cordingly." Now,  it  was  not  the  rank  or  title  of  manager  which 
made  the  company  present  in  his  person,  but  the  authority  with 
which  he  was  clothed,  and  the  duty  of  supervision  he  undertook 
to  perform  ;  and  if  any  officer  or  agent  of  inferior  grade  had  been, 
for  the  time,  invested  with  the  same  power,  and  had  undertaken 
to  perform  the  same  duty,  the  company  would,  we  think,  have 
been  equally  liable  for  his  negligenca  See  Railway  Co.  v.  Trip- 
lett,  54  Ark.  802  ;  15  S.  W.  Rep.  831,  and  16  S.  W.  Rep.  266 ; 
Hough  V.  Railway  Co.,  100  U.  S.  213 ;  Railroad  Co.  v.  May,  15 
Amer.  &  Eng.  R  Cas.  324 ;  Whart  Neg.  §  235. 

The  business  of  which  Munden.had  charge  extended,  it  seems, 
to  many  trestles  and  bridges,  and  was  clearly  such  as  required 
supervision.  In  conducting  it,  he  exercised  the  powers  of  a  mas- 
ter, and  was  charged  with  the  performance  of  a  master's  duty  to 
the  men  under  his  control.  And  if  the  plaintiff  was  injured, 
through  his  negligence,  in  attempting  to  obey  one  of  his  orders,  it 
does  not  answer  the  demands  of  justice  to  say  that  they  were  fel- 
low servants.  Taylor  v.  Railroad  Co.  (Ind.  Sup.),  22  N.  E.  Rep. 
876.  According  to  this  view,  the  charge  of  the  court  as  to  the 
relation  existing  between  Munden  and  the  parties  to  the  suit  was 
an  error  for  which  the  judgment  must  be  reversed.  In  remand- 
ing the  cause  for  a  new  trial,  it  is  necessary  to  observe  that  the 
fifth  instruction  given  at  the  defendant's  request  defines  the  care 
which  it  was  the  duty  of  the  plaintiff  to  exercise  for  his  own  safeiy 
in  language  that  may  be  construed  to  require  a  higher  degree  of 
diligence  than  the  law  exacts.  On  this  point,  however,  it  is  suffi- 
cient to  refer  to  Railway  v.  Rice,  51  Ark.  476 ;  11  S.  W.  Rep. 
699,  and  to  the  authorities  there  cited. 

Reversed. 

The  Chief  Justice  did  not  participate  in  the  decision  of  this 
cause.* 

*  Reported  in  22  S.  W.  Rep.  1089. 
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RAILROAD    COMPANIES.      ACCIDENTS   TO   EMPLOYES.      WHO 
ARE  FELLOW  SERVANTS.    RECENT  DECISIONS. 

1*  Foremaji  ajid  laborer  under  hiau— Id  the  following  cases  the  fore- 
man of  a  gang  of  men  and  the  members  of  the  gang  are  held  not  to  be  fellow 
servants,  but  the  foreman  is  regarded  as  a  vice  principal  whose  negligence  is 
ioiputable  to  the  principal.  Nail  v.  Louisville,  etc.,  R.  Co.,  129  Ind.  260:  28 
N.  E.  Rep.  188.  611;  Davis  v.  New  York,  etc.,  R.  Co.  (Mass.),  84  N.  E.  Rep. 
1070;  Palmer  v.  Michigan  Central  R.  Co.,  93  Mich.  868;  53  N.  W.  Rep.  897; 
Miller  v.  Missouri  Pac.  R.  Co.,  106  Mo.  850;  19  S.  W.  Rep.  58;  Sweeney  v. 
Gulf,  etc.,  R.  Co.,  84  Tex.  438;  19  S.  W.  Rep.  555;  Stackman  v.  Chicago  & 
N.  W.  Ry.  Co.,  80  Wis.  428;  50  N.  W.  Rep.  404;  Northern  Pac.  R.  Co.  v. 
Peterson.  2  C.  C.  A.  157;  51  Fed.  Rep.  182;  Cleveland,  etc.,  R.  Co.  v.  Brown 
(Ct.  of  App.),  56  Fed.  Rep.  804.  The  contrary  is  held  in  Spancake  v.  Philadel- 
phia, etc.,  R.  Co.,  148Penn.  St.,  184;  28  Atl.  Rep.  1006;  Atchison,  etc.,  R. 
Ck).  ▼.  Martin  (N.  M.).  84  Pac.  Rep.  586. 

A  laborer,  acting  as  temporary  foreman  of  a  bridge  gang,  but  at  the  same 
time  actually  assisting  in  the  labor,  is  a  fellow  servant  of  the  other  members  of 
the  gang,  and  one  of  them  who  is  injured  by  his  negligence  cannot  recover 
against  the  common  master.  Texas  «&  Pac.  R.  Co.  v.  Rogers  (Ct.  of  App.),  57 
Fed.  Rep.  878. 

In  an  action  by  a  railroad  laborer  for  injuries  sustained  by  the  negligence 
of  a  temporary  foreman  who  was  left  in  charge  during  the  absence  of  the  reg- 
ular foreman,  where  the  evidence  is  conflicting  as  to  the  powers  of  the  tempor- 
ary foreman,  the  court  should  clearly  and  specifically  charge  that,  to  justify  a 
finding  for  plaintiff,  the  evidence  must  show  that  the  temporary  foreman  had 
full  control  of  the  work,  with  power  to  employ  and  discharge  the  men.  St. 
Louis,  etc.,  R.  Co.  v.  Lemon,  88  Tex.  148;  18  S.  W.  Rep.  881.  See.  also. 
Palmer  v.  Michigan  Cent.  R.  Co.,  87  Mich.  281;  49  N.  W.  Rep.  618. 

8.  Condueter  of  train  and  members  of  train  crew. — The  conductor 
of  a  freight  train,  whom,  by  the  rules  of  the  company,  the  engineer  is  bound 
to  obey,  and  who  is  accountable  for  the  conduct  of  the  trainmen,  is  a  vice 
principal,  and  not  a  fellow  servant  of  a  brakeman  who  is  injured  in  a  collision, 
caused  by  the  negligence  of  the  conductor  in  violating  the  time  card  of  the 
company.  Illinois  Central  R.  Co.  v.  Spence  (Tenn.),  23  S.  W.  Rep.  211.  To 
the  same  effect  are  Northern  Pac.  R.  Co.  v.  Cavanaugh,  2  C.  C.  A.  858;  51 
Fed.  Rep.  517;  Norfolk  &  W.  R.  Co.  v.  Thomas  (Va.),  17  S.  E.  Rep.  884.  In 
the  case  of  Illinois  Central  R.  Co.  v.  Spence,  above  referred  to,  the  Supreme 
Court  of  Tennessee  says:  "  The  general  rule  is  well  settled  that  when  the  par- 
ticular duties  to  be  discharged  require  the  services  of  several  persons,  as  in  the 
movement  of  railway  trains,  the  safety  of  the  employe  depends  not  only  upon 
his  own  individual  skill  and  prudence,  but  likewise  upon  the  caution  and  com- 
petency of  other  persons  associated  with  him  in  the  business;  and  the  em- 
ploye assumes  the  risk  of  danger,  not  only  from  his  own  negligence  but  like- 
wise from  the  negligence  of  his  fellow  servant.  But  this  general  rule 
exempting  the  employer  from  liability  to  one  servant  for  injury  sus- 
tained in  consequence  of  the  negligence  of  his  fellow  servant  does 
not     apply    when    it    appears    from    the    facts     in    the    case    that    an 
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employe  in  a  subordinate  position  has  been  injured  by  the  negligence 
or  improper  conduct  of  another  servant  placed  by  the  master  in  a 
superior  position  over  the  former;  and  wlien  such  inferior  servant  is  made  sub- 
ject to  the  order  of  such  superior,  and  when  the  injury  occurs  during  the  per- 
formance of  their  duty,  a  servant  who  h  in  a  position  of  authority  over  the 
subordinate  servant  is  not  in  the  sense  of  the  law  of  fellow  servant  in  a  com- 
mon employment,  but  represents  the  master,  who  is  liable  for  his  negligen'-e. 
The  reason  for  this  rule  stated  by  Judge  McFarland  in  Railroad  Co.  v.  Whe- 
less,  10  Lea,  716,  is  based  not  upon  the  idea  of  the  relative  rank  of  the  two 
servants,  or  the  general  superiority  of  the  one  in  position,  intelligence,  or  skill, 
or  in  the  wages  received,  but  upon  the  ground  that  the  one  is  placed  under  the 
orders  and  direction  of  the  other,  and  required  to  submit  to  and  obey  such 
orders  in  the  performance  of  his  duties;  that  the  inferior  is  placed  in  the  posi. 
tion  of  a  servant  to  the  superior.  In  such  cases  the  superior  is  held  to  represent' 
the  master.  In  the  case  of  Railroad  Co.  v.  Lahr,  86  Tenn.  840,  6  8.  W.  Rep. 
663,  Judge  Liurton  said,  viz. :  *  Where  the  inferior  is  injured  while  executing 
a  lawful  command  of  his  supenor,  or  where  the  superior  represents  and  stands 
for  the  master,  and  has  a  right  to  control  the  movements  of  the  train  and  of 
all  the  employes,  in  all  such  cases  the  rule  of  respondeat  superior  applies  with 
reference  to  any  injury  resulting  from  the  official  negligence  of  such  superior. 
Railroad  Co.  v.  Bowler,  9  Heisk,  866;  Railroad  Co.  v.  Collins,  85  Tenn.  227. 
1  S.  W.  Rep.  883.'  Says  Judge  Cooper  in  Railroad  Co.  v.  Handman,  13  f-ea, 
423:  '  In  order  to  charge  the  master  the  superior  servant  must  so  far  stand  in 
the  place  of  the  master  as  to  be  charged  in  the  particular  matter  with  the  per- 
formance of  the  duty  towards  the  inferior  servant  which  under  the  law  the 
master  owes  to  such  servant.'  To  the  same  effect  is  the  statement  of  the  rule 
by  Judge  McFarland,  who  says:  'The  plaintiff  must  show  that  his  injury 
resulted  from  the  carelessness  or  want  of  skill  of  some  one  who,  in  the  panic 
ular  matter  stands  in  the  place  of  the  master.'  Railroad  Co.  v.  Wheless,  10 
Lea,  748.  Judge  Lurton  in  Mining  Co.  v.  Davis,  90  Tenn.  718,  18  S.  W.  Rep. 
387,  says:  *  Where  there  is  proof  tending  to  show  negligence  of  a  superior  ser 
vant,  whereby  an  inferior  servant  has  been  injured,  the  jury  should  be 
instructed  that  the  mere  superiority  of  grade  or  rank  will  not  determine  the 
liability  of  the  common  employer,  but  that  they  must  look  and  see  whether 
the  negligence  was  in  regard  to  some  duty  to  the  inferior  imposed  by  law  upon 
the  master,  and  by  the  master  intrusted  to  the  negligent  superior  servant.  If 
this  be  so,  then  the  rule  of  respondeat  superior  applies,  for  such  a  superior 
stands  in  the  shoes  of  the  master,  and  is  a  vice  principal.' 

"  The  cardinal  inquiry,  then,  that  arises  on  this  record  is  whether  the 
defendant  company  owed  any  duty  to  the  plaintiff's  intestate,  the  performance 
whereof  was  intrusted  to  the  conductor,  and  whether  the  injuries  were  sus- 
tained in  consequence  of  a  violation  of  that  duty.  It  will  be  conceded  that 
it  is  the  duty  of  a  railroad  company  to  regulate  the  movements  of  its  trains  fo 
that  those  moving  in  opposite  directions  will  not  come  in  collision,  as  stated  by 
the  court  In  Railroad  Co.  v.  Keary,  3  Ohio  St.  210.  From  the  very  nature 
of  the  contract  of  service  between  the  company  and  its  employes  the  company 
is  under  the  obligation  to  them  to  superintend  and  control  with  care  and  skill 
the  dangerous  force  employed  upon  which  their  safety  so  essentially  depends. 
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For  this  purpose,  said  the  court,  the  conductor  is  employed,  and  in  this  he  di- 
rectly represents  the  company.  They  contract  for  aud  engage  his  cate  and  skill. 
They  commission  him  to  exercise  that  dominion  over  the  operation  of  the  train 
which  essentially  pertains  to  the  prerogative  of  the  owner,  and  in  its  exercise  he 
stands  in  the  place  of  the  owner  in  the  discharge  of  a  duty  which  the  owner  as 
a  man  and  as  a  party  to  the  contract  of  service  owes  to  those  placed  under  him, 
and  whose  lives  may  depend  upon  his  fidelity.  It  necessarily  follows  that  a  con- 
ductor placed  in  charge  of  a  freight  train,  with  authority  to  direct  and  control  its 
iiiovements,  is  a  representative  of  the  company,  charged  with  the  performance 
of  a  duty  which  the  company  owes  to  the  public  and  its  employes  on  the  train." 

A  contrary  view  is  to  some  extent  maintained  in  Congrave  v.  Southern 
Pac.  R.  Co.,  88  Cal.  360;  26  Pac.  Rep.  175,  but  the  case  really  turns  upon  a 
construction  of  the  California  code  relating  to  master  and  servant. 

A  railroad  yard,  in  which  trains  were  made  up  and  switching  done,  was 
under  the  control  of  a  yard  master.  The  several  yard  switching  crews  were 
each  under  the  control  of  a  foreman  or  conductor.  A  brakeman  of  one  of  the 
crews  claimed  to  have  been  injured  by  the  negligence  of  his  foreman  in  giving 
a  signal  at  improper  time,  whereby  the  train  was  moved,  and  ran  over  his  foot. 
Held,  under  authority  of  Railroad  Co.  v.  Baugh,  149  U.  S.  368,  18  Sup. 
Ct.  Rep.  914,  that  the  foreman  and  switchman  were  fellow  servants,  and  the 
railroad  company  was  not  liable  for  negligence  of  foreman  resulting  in  injury 
to  switchman.     Harley  v.  Louisville  &  N.  R.  Co.,  57  Fed.  Rep.  144. 

8.  Condaetor  or  member  of  train  erew  and  those  employed  on  or 
about  the  track. — A  quarry  hand  was  working  about  a  railway  track,  near 
a  curve  at  which  locomotives  were  required,  by  defendant's  rules,  to  whistle, 
under  direction  of  a  foreman  having  no  connection  with  the  train  service.  His 
duties  compelled  him  to  frequently  stand  on  the  track  with  his  back  towards 
the  curve,  and  to  attend  to  the  movemnnt  of  small  cars  carrying  rock  across  the 
main  track  to  an  inclined  plane  leading  to  a  rock  crusher.  He  was  hit  and 
kil.ed  by  an  engine  attached  to  a  passenger  train,  coming  rapidly  around  the 
curve  without  the  required  signal;  held,  that  the  deceased  was  not  a  fellow 
servant  with  the  employes  operating  the  train.  Dixon  v.  Chicago  &  A.  R.  Co., 
109  Mo.  418;  19  S.  W.  Rep.  412.  The  opinion  of  Barclay,  J.,  which  was  ren- 
dered in  the  divisional  court  and  approved  by  the  court,  in  banc,  contains  an 
elaborate  discussion  of  the  questions  involved  with  a  reference  to  numerous 
authorities.     He  says: 

"To-day  some  enterprises  reach  across  a  continent.  Often  they  extend 
beyond  the  limits  of  a  single  state.  Many  contemplate  the  performance  of 
several  kinds  of  business,  requiring  the  employment  of  thousands,  and  the 
organization  of  several  departments  of  service,  separate  in  their  operations, 
but  tending  to  the  general  advantage  of  the  common  employer.  To  what 
extent  employes  in  different  lines  or  departments  of  business  followed  or 
established  by  such  a  master,  are  co-servants  is  a  question  constantly  recur- 
ring, and  one  of  its  phases  is  presented  by  this  case.  The  circuit  court  held 
that  the  deceased  and  the  trainmen  were  fellow-servants.  In  reviewing  that 
ruling  we  will  not  essay  to  establish  any  definition  of  fellow  service  to  en- 
lighten (or  increase)  the  difficulties  of  this  branch  of  the  law,  but  shall  merely 
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deal  with  the  facts  before  us  as  shortly  as  possible.  We  think  it  clear  that 
where  a  coznmoii  employer  carries  on  two  enterprises,  as  variant  in  character 
aa  those  here  considered,  each  under  separate  superintendence,  the  employes 
at  work  in  each  cannot  justly  be  regarded  as  fellow-servants  of  the  employes 
in  the  other,  within  the  meaning  of  the  rule  of  exemption.  In  the  case  in 
hand  the  master  had  seen  fit  to  place  the  deceased  quarryman  and  the  train- 
men under  supervision  and  management  totally  apart  from  each  other.  They 
were  not  'acting  under  tlie  same  immediate  direction.'  Railway  Ck>.  ▼. 
Mackey  (1887)  127  U.  S.  208;  8  Sup.  Ct.  Rep.  1161.  Each  looked  toadifferent 
individual  as  the  master's  reoresentative  for  directions  in  liis  work,  and  had  no 
practical  connection  with  the  superior  who  guided  and  supervised  the  acts  and 
conduct  of  the  other.  If  Di.xon,  instead  of  being  killed,  had  merely  noticed 
repeated  acts  of  negligence  by  the  trainmen  in  omitting  to  signal  its  approach, 
what  could  he  have  done  to  correct  such  course  of  conduct,  and  insure  his 
own  safety?  Complain  to  his  foreman?  The  foreman  directing  his  work  had 
no  power  to  discharge  or  to  control  the  trainmen  referred  to.  The  theory  that 
a  servant  entering  employment  may  fairly  be  considered  to  assume  the  risks 
(among  others)  of  possible  injury  from  the  negligence  of  his  fellow-workmen 
(now  most  frequently  mentioned  as  the  groundwork  of  the  exemption)  can 
have  no  just  or  logical  application  where  the  supposed  fellow-servants  are  so 
widely  severed  by  the  division  of  the  employer's  business  that  neither  can 
have  a  ready  appeal  to  any  common  superior,  having  power  to  require  (and, 
if  need  be,  to  enforce)  correct  and  careful  conduct  on  the  part  of  the  other. 
Such  an  appeal  furnishes  to  the  servant  the  means  to  avert,  or  at  least  to 
diminish,  the  dangers  arising  from  incompetency  or  carelessness  on  the  part  of 
his  fellows.  But  when  that  appeal  is  impossible,  by  reason  of  the  total  sever- 
ance of  their  fields  of  labor  and  of  the  control  to  which  they  severally  are 
subject,  we  apprehend  there  is  little  left  of  recognizable  principle  upon  which 
servants  so  situated  can  be  supposed  to  have  mutually  assumed  the  risks  of 
each  other's  negligence.  Workmen  so  distantly  related  to  each  other  in  the 
master's  service  as  the  quarryman  and  the  train  operators  here  are  scarcely 
more  nearly  allied,  for  all  practical  purposes  of  mutual  observation,  vigilance 
and  protection,  than  are  the  servants  of  different  independent  contractors,  en- 
gaged in  separate  branches  of  labor  upon  a  common  enterprise  (though  we  do 
not  mean  to  imply  that  the  legal  relations  between  them  are  identical).  Em- 
ployes of  the  latter  class  are  universally  held  not  fellow-servants  within  the 
rule  under  discussion.  Abraham  v.  Reynolds  (1860),  6  Ilurl.  &  N.  142;  Turner 
V.  Railway  Co.  (1875),  33  L.  T.  (N.  8.)  431;  Johnson  v.  Lindsay  (1891),  16 
App.  Cas.  371;  Svenson  v.  Steamship  Co.  (1874),  67  N.  Y.  108;  Railroad  Co. 
V  Conroy  (1886),  63  Miss.  562.  Quarrying  and  operating  passenger  trains 
upon  a  railway  are  essentially  different  sorts  of  work.  The  risks  incident  to 
each  are  unlike  those  encountered  in  the  other.  Nor  were  the  operatives  in 
these  departments  thrown  into  any  sort  of  habitual  business  association  under  a 
common  superior.  Each  line  of  service  appears  to  have  been  conducted  as 
independently,  in  every  respect,  as  thougli  controlled  by  a  stranger  to  the 
other,  with  this  exception,  the  servants  in  each  employment  drew  compensa- 
tion from  the  same  source.  But  we  do  not  regard  that  fact  (standing  alone) 
furnishing  the  touchstone  of  fellow  service." 
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In  Miller  v.  Missouri  Pac.  R.  Co. ,  106  Mo.  850;  19  3.  W.  Rep.  58,  it  was 
held  that  a  conductor  of  a  material  train,  having  control  of  it  and  its  move 
ments.  and  a  foreman  over  a  gang  of  men  engaged  in  repairing  a  railroad  track, 
having  power  to  direct  tiiem  what  to  do  and  wlien  to  do  it,  are  not  fellow-ser- 
vants of  the  men  composing  such  gang.  Union  Pac.  R.  Co.  v.  Callaghan, 
(Ct.  of  App.)  56  Fed.  Rep.  988,  is  a  similar  case  and  decided  the  same  way. 
See.  also,  Smltli  v.  St.  Paul,  etc.,  R.  Co..  44  Minn.,  17;  46  N.  W.  Rep.  149. 

In  Atchison,  etc.,  R.  Co.  v.  Martin,  (N.  M.)  34  Pac.  Rep.  536,  it  was  held 
that  a  section  hand  on  a  hand  car  going  to  his  place  of  work  to  aid  in  repairing 
the  railway,  and  the  conductor  and  engineer  of  a  working  train  also  engaged 
in  repairing  the  railway,  are  fellow  servants,  and  the  company  is  not  liable  for 
injuries  to  the  section  man  caused  by  the  negligence  of  the  conductor  and  en- 
gineer whereby  a  collision  was  produced  between  the  train  and  the  hand  car. 

4*  Ck»ndiietor  of  one  train  ajid  employ^  of  another  train* — In  an  ac- 
tion against  a  railroad  company  for  the  death  of  plaintiff's  intestate,  a  freight 
conductor  in  defendant's  employ,  it  appeared  that  he  was  in  charge  of  a  freight 
train;  that  he  stopped  his  train  at  I.,  on  the  main  track,  as  directed  by  the  train 
dispatcher;  that  the  dispatcher  directed  a  freight  train  following  intestate's 
train  to  **  run  extra"  from  C.  to  W.,  stations  on  either  side  of  I.;  that  the  fol- 
lowing freight  train  ran  into  intestate's  train  at  I.,  thereby  causing  intestate's 
death;  that,  owing  to  the  down  grade  in  approaching  S.,  the  ice  on  the  track, 
and  the  speed  at  which  the  following  train  was  running,  such  train  could  not 
be  brought  under  control  in  time  to  prevent  the  collision.  Rule  97  of  defend- 
ant, which  is  furnished  to  all  freight  conductors  and  engineers,  provides  that 
**  freight  trains  will  approach  all  stations  under  full  control,  expecting  to  find 
trains  using  main  tracks  within  station  limits."  Ileldf  that  a  verdict  should  be 
directed  for  defendant,  the  engineer  of  the  extra  being  a  fellow  servant  of  in 
testate,  and  the'  accident  being  caused  by  his  negligence.  Enright  v. 
Toledo,  etc.,  R.  Co.,  93  Mich.  409;  53  N.  W.  Rep.  536.  An  assistant  fire- 
man of  one  train  is  a  fellow  servant  of  the  conductor  of  another  train,  both 
being  in  the  employ  of  the  same  company.  Jenkins  v.  Richmond  &  D. 
R.  Co.,  (S.  C.)  18  S.  E.  Rep.  182.  To  the  same  effect  are  Becker  v. 
Baltimore  &  O.  R.  Co.,  57  Fed.  Rep.  188;  Bonner  v.  Whitcomb,  80  Tex. 
178;  15  S.  W.  Rep.  899.  Jenkins  v.  Richmond  &  D.  R.  Co.,  is  a  carefully 
considered  case.  The  court  says:  **The  employes  of  a  railroad  are  generally 
numerous,  and  necessarily  divided  into  classes,  according  to  the  work  assigned 
thenL  But  all  of  the  persons  thus  employed  under  one  principal  in  the 
conduct  of  one  common  enterprise,  such  as  operating  a  railroad,  are,  accord- 
ing to  the  ordinary  meaning  of  the  word,  servants  or  employes  of  one  princi  • 
pal,  and,  as  it  would  seem,  '  fellow  servants'  of  each  other.  But  it  is  said 
that  by  successive  decisions  of  the  courts  the  rule  has  been  modified,  and, 
according  to  the  limitations  imposed,  the  parties  here  were  not  technically 
•  fellow  servants.'  After  some  conflict,  we  suppose  it  may  be  regarded  as  .set 
tied  that  whether  parties  are  '  fellow  servants'  in  the  sense  of  the  rule  docs  nr>t 
depend  upon  the  grade,  rank,  or  authority  of  the  two  servants.  A  fireman 
and  engineer  or  conductor  are  *  fellow  servants.'  Judge  Cooley  states  that  per- 
sons are  '  fSllow  servants  when  they  engage  in  the  same  common  pursuit  under 
the  same  general  control.'    Cooley,  Torts,  541.    Judge  Thompson,  in  his  work 
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on  Negligence,  announces  as  a  general  rule  that  all  who  serve  the  same  master 
work  under  the  same  control,  derive  authority  and  compensation  from  the 
same  common  source,  are  engaged  in  the  same  general  business,  though  it  maj 
be  in  different  grades  or  departments  of  it,  are  fellow  servantb,  who  take  the 
risk  of  each  other's  negligence.  Or,  in  the  forcible  view  of  Judge  Brewer, 
lately  appointed  associate  justice  of  the  supreme  court  of  the  Unitcii  States,  in 
the  case  of  Howard  v.  Railroad  Co.  (1886),  26  Fed.  Rep.  837:  '  Neither  can  it 
be  said  that  Ryan  and  decedent  were  engaged  in  a  different  class  gf  work. 
*  *  *  True,  they  were  on  different  trains,  and  at  the  t  me  of  the  accident 
had  no  opportunity  of  noticing  the  conduct  of  each  other  until  too  late  to  pre- 
vent the  collision.  But,  being  engaged  in  the  same  kind  of  service,  they  must 
naturally  have  been  often  thrown  into  contact,  and  had  ample  opportunities 
for  mutual  supervision.  *  *  *  He  who  engages  in  train  service  knows 
that  other  trains  besides  his  will  be  running,  and  may  fairly  be  considered  as 
contracting  to  take  the  r^sk  of  the  negligence  of  the  employes  managing  such 
trains.  He  must  expect  to  be  employed  now  on  one  train  and  now  on  another, 
to  be  thus  thrown  into  contact  with  the  other  employes  in  that  service,  to  know 
himself  what  is  proper  care  in  such  work,  and  be  able  to  detect  any  evidence 
of  carelessness  on  the  part  of  those  in  like  service.'  See  Howard  y.  Railroad 
Co.,  26  Fed.  Rep.  837;  Newport  News  &  M.  V.  Co.  v.  Howe,  3  C.  C.  A.  121; 
52  Fed.  Rep.  862;  Railroad  Co.  v.  Donnelly  (Va.,  1892),  14  S.  E.  Rep. 
692." 

On  the  other  hand,  in  Daniel  v.  Chesapeake  &  O.  R.  Co.,  36  W.  Va.,  397: 
15  S.  E.  Rep.  162,  it  was  held  that  when  a  conductor,  in  charge  of  a  railroad 
train,  with  a  right  to  command  and  to  control  its  movements,  leaves  his  engine 
And  train  standing  on  the  track  of  the  main  line,  along  which  a  train,  due,  and 
expected  by  him,  has  a  right  at  that  time  to  pass,  and  such  conductor  fails  to 
use  ordinary  care  to  warn  or  notify  in  any  way  the  expected  train  of  such 
obstruction  in  its  way,  whereby  a  collision  takes  place,  and  a  brakeman  on  the 
coming  train  is  injured,  and  such  negligence  of  the  conductor  is  the  direct  and 
proximate  cause  of  such  injury,  such  brakeman  being  without  fault  or  the 
means  of  preventing  such  negligence,  or  of  avoiding  its  consequences,  such 
brakeman  is  not  the  fellow  servant  of  the  conductor,  and  the  company  will  be 
held  responsible  for  the  injury  to  the  brakeman,  caused  by  the  negligence  of 
the  conductor  in  such  manner.  The  opinion  contains  an  elaborate  examina- 
tion of  authorities. 

6.  Members  of  different  train  erew». — In  the  recent  case  of  Louisville 
&  N.  R.  Co.  v.  Raines  (Ky.),  23  S.  W.  Rep.  505,  it  is  held  that  a  locomotive 
engineer  who  is  injured  by  a  collision  with  another  train,  caused  by  the  negli- 
gence of  the  men  in  charge  of  the  other  train,  may  recover  against  the  railroad 
company,  as  trainmen  on  different  trains  are  not  fellow  servants.  In  this  case 
a  freight  train  had  broken  in  two,  and  the  train  on  which  plaintiff  was  engineer 
was  following.  Owing  to  the  failure  of  the  employes  on  the  first  train  to  give 
the  proper  signals  a  collision  seemed  imminent,  and  plaintiff,  after  doing  what 
he  could  to  avert  the  accident,  jumped  from  his  cab  and  received  the  injuries 
complained  of.  The  court  says:  "  It  is  settled  that  an  employer  is  not  answer- 
able in  damages  to  one  employe  for  injuries  caused  by  the  carelessnesaof  another 
while  both  are  engaged  in  the  same  service,  and  the  injured  servant  is  not 
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under  the  control  and  direction  of  the  careless  servant,  but  both  are  coequals  in 
the  service  The  reason  for  the  rule  is  that  coequal  servauts  in  the  same  s  rvice 
are  the  agents  of  each  other,  and  each  must  assume  the  ordinary  risks  in  refer- 
ence to  the  other  iu  the  performance  of  the  same  service.  But  when  one 
employer  has  employes  engaged  in  different  departments  of  the  same  iiervice, 
and  the  service  in  each  department  is  distinct  and  separate  from  that  of  the 
other,  and  neither  controlled  by  the  other,  but  by  its  own  employes,  as  in  the 
case  of  the  service  of  different  railroad  trains,  operated  by  the  same  company,, 
then  the  rule  is  different,  and  the  employes  belonging  to  each  train  and  rend 
ering  service  thereon  are  not  fellow  servants  with  the  employes  of  the  other 
train  in  the  sense  that  the  one  is  the  agent  of  the  other,  and  assumes  the  ordi- 
nary risks  in  reference  to  the  manner  that  the  employes  on  the  other  train 
discharge  their  duty.  In  such  case  the  employment  is  several,  and  the  employes- 
of  each  train  occupy  such  position  in  the  service  with  reference  to  employes 
of  the  other  train  as  precludes  their  having  any  control  over  their  actions,  or 
right  to  advise,  even,  as  to  the  manner  in  which  the  service  is  to  be  performed. 
See  Railroad  Co.  v.  Ackley,  87  Ky.  282,  8  S.  W.  Rep.  C91.  And  in  Railroad 
Co.  y.  Cavens,  9  Bush,  559,  the  court  says:  '  If  Cavens,  the  i>er8on  killed,  had 
been  with  Armstrong,  the  negligent  conductor,  and  in  condition,  by  reason  of 
his  equality  with  him  as  an  employe,  to  watch  over  and  provide  against  his 
negligence,  the  reasons  then  for  refusing  to  make  the  company  liable  would 
apply;  but  when  on  different  trains,  and  with  no  opportunity  to  exercise  thia 
watchful  care  over  each  other,  the  reason  for  releasing  the  company  from 
responsibility  ceases  to  exist,  and  in  such  case  those  controlling  and  directing 
the  movement  of  one  train  with  reference  to  those  upon  another  train  must  be 
reganled  as  the  agents  of  the  company,'  and  of  course  not  of  each  other. 
These  two  cases  are  directly  in  point,  and  impliedly  overrule,  in  the  particular 
now  at  issue,  the  cases  of  Railroad  Co.  v.  Collins,  2  Duv.  114,  and  Railroad 
Co.  V.  Robinson,  4  Bush,  607.  And  we  now  adhere  to  the  rule  laid  down  in 
the  Cavens  and  Ackley  Cases,  and  expressly  overrule  Collins  and  Robinson 
Cases  In  the  particular  mentioned." 

On  the  other  hand,  trainmen  on  different  trains  were  held  to  be  fellow  ser- 
vants in  the  following  cases:  Relyea  v.  Kansas  City,  etc.,  R.  Co.,  112  Mo. 
86;  20  S.  W.  Rep.  480;  Norfolk  &  W.  R.  Co.  v.  Donnelly's  Adm'r.  88  Va. 
853;  14  S.  E.  Rep.  692.  In  the  former  case  a  brakeman  of  one  freight  train 
was  held  to  be  the  fellow  servant  of  a  fireman  on  another  freight  train  on  the 
same  railroad.  In  the  latter,  the  engineers  of  different  trains  were  l^ld  to  be 
fellow  servants. 

6*  Members  of  Mune  train  erew.— The  engineer,  fireman  and  brakeman 
of  the  same  train  are  fellow  servants  of  each  other.  East  Tenn.,  Va.  <&  G.  11^ 
Co.,  89  Tenn.  114;  14  S.  W.  Rep.  1077;  South  Florida  R.  Co.  v.  Price  (Fla.)* 
18  So.  Rep.  638. 

7'  Train  hand  and  car  repairers  and  inspectors*— A  car  inspector, 
while  performing  his  duty,  stepped  between  two  cars  standing  on  a  track  on 
which  other  cars  were  shunted  by  other  employes  of  defendant.  A  compe- 
tent brakeman  was  present,  who  neglected  his  duty  to  be  on  such  shunted  cars, 
and  they  collided  with  a  car  being  inspected,  causing  the  death  of  the  inspec- 
tor.   Held,  that  the  failure  of  the  brakeman  to  be  on  the  shunted  cars  was  the 
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negligence  of  a  ooservant.     Potter  v.  New  York  Central,  etc.,  R.  Co.,  186  N. 
Y.  77;  82  N,  E.  Rep.  603. 

One  who  is  employed  by  a  railroad  company,  under  a  foreman,  to  make  re- 
pairs in  its  repair  shops  and  on  cars  standing  in  its  yanls,  is  not  a  fellow  ser- 
vant of  a  switchman,  who,  under  orders  of  the  yard-master,  directs  tlie  u.ove 
ment  of  cars  in  the  yard.    Pool  v.  Southern  Pac.  R.  Co.,  7  Utah,  303;  26  Pac. 
Rep.  654. 

Plaintiff's  decedent,  a  car-repairer,  while  engaged  in  removing  a  broken 
brake-beam,  and  assisting  to  couple  the  car  with  a  chain,  so  that  it  could  be 
set  out  for  repairs,  was  killed  by  the  unexpected  movement  of  the  engine. 
The  court  charged,  in  an  action  against  the  railroad,  that  fellow  servants  were 
such  as  directly  cooperate  with  one  another  in  the  same  department  of  service,  or 
£uch  that  their  usual  duties  bring  them  into  habitual  association;  and  that  plaint- 
iff was  entitled  to  recover,  if  the  cDgineer  was  employed  in  a  defmrtment  sep- 
Arate  and  distinct  from  that  in  which  decedent  was  employed,  and  if  the  latter's 
death  was  the  result,  not  of  his  own  negligence,  but  that  of  the  engineer  in 
moving  his  engine  without  warning.  Held,  that  such  instructions  were  proper. 
Webb  V.  Denver  &  R.  G.  R.  Co.,  7  Utah,  363;  26  Pac.  Rep.  263.  To  same 
effect,  Louisville  &  N.  R.  Co.  v.  Davis,  91  Ala.  487;  8  So.  Rep.  662. 

A  railway  company  is  responsible  to  a  switchmen  in  its  ser^dce,  who  la  in- 
jured by  the  breaking  of  a  defective  coupling  link,  for  the  negligence  of  its 
car  inspectors,  in  failing  to  discover  and  remedy  the  defect  in  the  link.  Little 
Rock,  etc.  R.  Co  v.  Moseley  (Ct.  of  App.),  56  Fed.  Rep.  1009.  But  see  Dewey 
V.  Detroit,  etc.,  R.  Co.  (Mich.)  66  N.  W.Rep.  756. 

8*  Train  haiul  and  telegraph  operator. — A  telegraph  operator  at  a 
'way  station,  whose  duty  it  is,  under  the  general  rules  of  the  railway  company, 
to  display  signals  to  prevent  one  train  following  another  on  the  same  track  too 
•closely,  is  the  fellow  servant  of  a  locomotive  fireman,  injured  in  a  collision 
caused  by  the  operator's  neglect  of  such  duty.  Cincinnati,  etc.,  R.  Co.  v. 
Clark  (Ct.  of  App.),  57  Fed.  Rep.  125.  To  the  same  effect  is  the  case  of  Reiiier 
V.  Pennsylvania  R.  Co.,  152  Penn.  St.  88;  25  Atl.  Rep.  175,  where  it  was  held, 
that  in  an  action  against  a  railroad  company  for  the  death  of  a  fireman,  caused 
by  the  negligence  or  incompetency  of  one  of  defendant's  telegraph  operators, 
the  two  were  fellow  servants  and  that  evidence  that  the  operator  was  not  quali- 
fied for  the  place  is  not  sufficient  to  charge  the  company,  where  it  does  not 
appear  that  it  knew,  or  by  reasonable  diligence  could  have  known,  of  such 
incompetency. 
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(Supreme  Court  of  South  Dakota,  March  16,  1892.    On  rehearinir.  July  29. 

1898.) 

1.   FORBIOK  CORPORATIONS.       RiOHT  OP  BONA   FIDE  CRBDITOR8  TO  CONTK8PT 
VALIDITY  OP  A  GENERAL  ASSIGNMENT  BY  CORPORATION.      A   bOTM  fide  creditor 

can  contest  the  validity  of  an  assignment  made  for  the  benefit  of  creditors  by 
A  corporation,  upon  the  ground  that  it  has  never  been  authorized  by  or  duly 
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executed  by  a  duly  elected  board  of  directors,  or  upon  the  ground  of  fraudu- 
lent intent  upon  the  part  of  those  executing  it,  or  that  the  statutory  require- 
ments lave  not  been  complied  with  in  order  to  make  a  valid  assignment. 

2.  Validity  of  acts  done,  akd  contracts  made  by  a  fokeiom  corpora- 
tion BEFORE  complying  WITH  STATE   LAWS  AS  TO  DOING  BUSINESS  THEREIN. 

The  acts  of  a  foreign  corporation,  which  has  not  complied  with  the  require- 
ments of  the  constitution  and  laws  of  the  state  in  relation  to  such  corporation 
transacting  business,  owning  and  disposing  of  property,  and,  in  case  of  insol- 
vency, making  an  assignment  of  ks  property  for  the  benefit  of  creditors,  are 
not  void  and  unenforceable,  but  such  a  foreign  corporation  may,  in  a  direct 
proceeding  instituted  by  the  state,  be  prevented  from  exercising  its  franchises 
within  the  state  until  it  has  fully  complied  wi^h  the  constitution  and 
laws. 

3.  Transacting  business  in  the  state  by  such  noncomplying  foreign  corpora- 
tion is  a  usurpation  of  power  by  such  corporation,  but  with  the  state  rests  the 
right  to  elect  whether  it  will  acquiesce  in  such  usurpation,  or  dispute  and  pre- 
vent it. 

4.   BtaTCS  op  foreign  corporation  doing  business   BEFORE  COMPLYING 

WITH  ffTATUTB.  A  Corporation  duly  organized  under  the  laws  of  another 
state,  and  publicly  doing  business  in  this  state,  without  having  complied  with 
the  statutory'  requirements  above  referred  to,  is,  until  its  authority  is  chal- 
lenged by  the  state,  a  de  facto  corporation.     (On  rehearing.) 

6.  Design  and  purpose  of  such  statutes  as  to  foreign  corpora* 
TiONS.  Article  17,  g  tf,  of  the  constitution,  and  sections  8190,  3192,  Comp. 
Iaws,  were  not  designed  or  intended  as  a  prohibition  upon  foreign  corpora- 
tions to  make  lawful  contracts  in  this  state  to  the  extent  to  declare  such  con 
tracts  void,  but  were  merely  intended  to  furnish  the  means  by  which  citizens 
could  procure  personal  judgments  against  them*  and  bring  them  and  their 
property  within  the  reach  of  the  process  and  jurisdiction  of  our  courts  ;  thus 
protecting  them  from  fraud  and  imposition,  and  affording  adequate  and  speedy 
relief  against  either. 

6.  Validity  of  assignment  as  affected  by  irregularities  in  elec- 
tion of  directors  making  it.  Meetings  of  stockholders  out  of  state. 
Eotoppkl.  When  the  stockholders  of  a  corporation,  after  it  has  been  duly 
organized  within  the  state  of  its  creation,  meet  without  the  limits  of  the  state 
granting  the  charter,  and  elect  a  board  of  directors,  a  creditor  who  has  had 
voluntary  dealings  with  and  otherwise  recognized  the  validity  of  the  corpora- 
tion cannot  object  to  the  legality  of  such  election.  The  parties  thus  elected 
are  directors  defacto^  and  the  legality  of  their  election  cannot  be  inquired  into 
collaterally,  without  showing  a  judgment  against  it,  obtained  in  a  direct  pro- 
ceeding for  that  purpose  institute!  by  the  state,  denying  it  the  right  to  exercise 
its  franchise  within  the  state. 

7.  Meetings  of  directors  out  of  state.  Estoppel.  The  directors  are 
the  agents  of  the  corporation,  not  the  corporation  itself.  Although  they  meet 
without  the  limits  of  the  state  creating  the  corporation,  yet  their  proceedings 
will  be  valid  and  binding  upon  it.  All  persons  who  have  had  legitimate  deal, 
logs  with  such  corporation  by  its  corporate  name  are  precluded  by  their  acts 
from  denying  the  lawful  existence  of  the  corporation. 
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8.  Power  of  directors  to  make  a  general  assignment  for  bbkefit 
OF  CREDITORS.  A  board  of  directors,  empowered  by  the  charter  or  articles  of 
incorporation  to  manage  and  govern  the  affairs  of  a  corporation,  are  properly 
qualified  to  make  an  assignment  of  the  property  of  the  corporation  for  the 
benefit  of  creditors,  when  it  is  in  failing  circumstances,  without  obtaining  the 
sanetion  of  the  stockholders. 

9.'  Statutory  requirements.  Sufficiency  of  affidavit  to  abbion- 
MENT  BY  CORPORATION.  Bection  4668,  Comp.  Laws,  requires  that  an  affidavit 
must  be  made  by  every  person  executing  an  assignment  for  the  benefit  of  cred- 
itors, to  the  effect  that  the  same  is  in  all  respects  just  and  true,  according  to 
the  best  of  such  assignee's  knowledge  and  belief.  When  the  assignor  is  a  cor- 
poration, and  the  affidavit  attached  to  the  inventory  Is  made  and  sworn  to  by 
the  president  of  the  corporation,  ''that  the  inventory  hereto  annexed  is  in  all 
respects  just. and  true,  to  the  best  knowledge  and  belief  of  deponent,"  and 
that  "deponent  makes  this  affidavit  on  behalf  of  the  company  assignor,"  it  is 
a  sufficient  compliance  with  the  requisites  of  the  statute  in  relation  to  the 
affidavit. 

10.  Effect  of  amending  inventory  without  a  rb-filing  or  rb-teri- 
FiCATiON.  A  portion  of  the  inventory  marked  "G"  contained  a  statement 
of  some  alleged  difference  said  lo  be  due  the  assignor  from  the  Bank  of  South 
Dakota  in  the  settlement  of  its  account  with  that  bank,  which  had  been  left  out 
of  the  inventory  when  it  was  filed  in  the  clerk's  office.  It  was  subsequently 
placed  in  its  proper  place  in  the  inventory,  by  the  president,  without  a  special 
verification  or  filing.  Held,  in  the  absence  of  fraud  in  reference  to  this  par- 
ticular transaction,  it  was  not  such  an  irregularity  as  would  render  the  inven- 
tory filed  untrue  or  false,  or  vitiate  it  for  the  purpose  for  which  it  was  filed. 

11.  The  assignment  must  be  made  in  good  faffh  to  be  effectual 
though  otherwise  in  compliance  with  code.  Section  4660  e<  Mg.,  Comp. 
Laws,  prescribe  the  manner  of  making,  and  declare  the  legal  effect  of,  an  as- 
signment made  under  such  provisions.  It  must  be  made  'in  good  faith,"  and, 
when  made,  is  subject  to  the  Code  provisions  '^  relative  to  trusts  and  to  fraud- 
ulent transfers." 

12.  An  assignment  not  made  "in  good  faith,"  or  which  would  be  invalid 
under  the  Code  provisions  ''relative  to  trusts  and  fraudulent  transfers,"  even 
though  modally  within  the  letter  of  the  statute,  is  not  effectual  to  protect  the 
property  assigned  against  the  attacks  of  creditors  by  attachment. 

Keith  (t  Bates,  Bailey  &  Stoddard,  Miller,  Noyes  Jk  Miller,  and 
Joy,  Hudson,  Call  <t  Joy,  for  appellants.  McMartin  &  Carland, 
for  respondent. 

Bennett,  J. — This  action  was  originally  brought  by  the  plaint- 
iff,  as  assignee  of  the  La  Belle  Ranche  Horse  Importing  Company, 
to  recover  for  the  alleged  conversion  by  the  defendant  William 
Lee,  as  sheriff  of  Lake  county,  certain  goods,  merchandise,  and 
property,  taken  by  him  from  the  possession  of  the  plaintiff,  the 
same  being  the  assigned  property.     The  balance  of  the  defendants 
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are  the  indemnitors  of  the  sherifiL  The  defendants  in  their  ans- 
wer justify  the  taking  of  the  property  by  the  sheriff  under  several 
attachments  and  executions  against  the  assignor.  The  answer  sets 
forth  the  proceedings  taken  to  procure  the  attachments,  showing  a 
compliance  with  the  statutory  conditions  pertaining  to  the  issuing 
of  those  processes ;  also  the  proceedings  in  the  circuit  court  against 
the  assignor  in  several  actions  whereby  judgments  were  regularly 
obtained  against  it  The  answer  further  alleges  that  the  plaintiff  had 
no  other  right,  title,  or  interest  in  said  property,  or  any  part  of  it,  ex- 
cept that  allied  to  be  derived  from  a  certain  assignment  made  by 
the  assignor  on  the  10th  day  of  January,  1890,  and  that  said  assign- 
ment is  void  as  to  all  bona  fide  creditors — First,  because  the  assignor 
was  a  foreign  corporation  which  had  not  complied  with  the  con- 
stitution and  laws  of  this  state  in  relation  to  such  corporations ; 
second,  because  the  alleged  assignment  was  not  authorized  by  the 
stock-holders  of  the  corporation,  nor  executed  by  a  duly  elected 
or  qualified  board  of  directors  of  the  corporation ;  third,  because 
it  was  fraudulent,  and  was  made  to  hinder,  delay  and  defraud 
creditors ;  fourth,  because  no  inventory  was  ever  filed,  or  affi- 
davit made  and  attached  to  it,  as  required  by  law. 

At  an  early  stage  of  the  trial,  and  before  the  defendants  had 
entered  upon  their  defense,  the  court  ruled,  on  several  objections 
to  the  introduction  of  evidence,  in  substance,  that  the  defendants 
would  not  be  permitted  to  raise  any  question  as  to  the  validity 
of  the  assignment,  and  all  questions  relating  to  its  validity  were 
withdrawn  from  the  jury.  At  the  conclusion  of  the  evidence  the 
court  instructed  the  jury  that  "  for  the  purposes  of  this  case,  in 
this  court,  the  ruling  has  been,  and  it  will  govern  you,  that  this 
assignment  is  valid  in  all  respects ;  that  George  L.  Wright  was 
the  owner,  by  reason  of  that  assignment  of  the  property  on  the 
4th  day  of  February,  1890,  and  is  entitled  to  recover  from  Will- 
iam Lee  and  the  American  Exchange  Bank,  who  indemnify  and 
acted  with  him  in  the  seizure  of  the  property,  whatever  you,  in 
your  judgment,  shall  find  that  property  was  worth."  Whatever 
doubt  may  arise  as  to  whether  a  foreign  corporation  can  make  a 
valid  assignment  of  its  property  in  a  state  where  it  has  not  com- 
plied with  the  constitution  and  laws  of  that  state  in  relation  to 
doing  business  in  it,  and  as  to  whether  that  question  can  be  raised 
VOL.  VIII— 81  ^ 
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by  parties  who  have  recognized  the  validity  of  the  corporation  by 
dealing  with  it,  there  certainly  can  be  no  question  of  the  right 
of  a  bona  fide  creditor  of  such  corporation  to  contest  the  validity  of 
'such  an  assignment  upon  the  ground  that  it  has  never  been  author- 
ized by,  or  duly  executed  by  a  duly  elected  board  of  directors, 
or  signed  by  the  proper  officera  of  the  corporation ;  or,  if  so  au- 
thorized and  properly  executed,  that  the  fraudulent  intent  in  mak- 
ing it  may  not  be  inquired  into ;  or,  if  neither  of  these,  that  the 
statuatory  requirements  have  not  been  complied  with  in  order  to 
make  a  valid  assignment  A  corporate  body,  as  well  as  a  private 
individual,  when  in  failing  circumstances  and  unable  to  redeem 
its  paper  or  pay  its  debts,  ma}*,  even  without  any  statuatory  pro- 
visions and  upon  geneml  principles  of  equity,  assign  its  property 
to  a  trustee,  jn  trust  to  collect  its  debts,  pay  and  distribute  its  a&sets 
to  lawful  creditors,  and  may  exercise  that  right  to  the  same  extent 
and  in  the  same  manner  as  a  natural  person,  unless  restricted  by  its 
charter  or  some  statuatory  provision.  Catlin  v.  Bank,  6  Conn. 
283  ;  Buell  v.  Buckingham,  16  Iowa,  285 ;  Bingo  v.  Bisco,  13 
Ark.  563  ;  Ang.  k  A.  Corp.  (10th  Ed.),  §  191 ;  Cc»vert  v.  Kogere, 
38  Mich.  363 ;  Shockly  v.  Fisher,  75  Mo.  498.  When  an  assign- 
ment has  been  made  by  either  a  private  individual  or  corporation, 
in  case  of  apparent  fraud  or  illegality,  the  course  is  sometimes 
adopted  by  creditors  of  treating  it  as  a  nullity,  and  proceeding  as 
though  it  had  not  been  made,  or  it  may  be  assailed  by  a  direct 
proceeding  in  a  court  of  competent  jurisdiction,  for  the  express 
purpose  of  having  it  judicially  declared  to  be  void.  The  assign- 
ment in  the  case  at  bar  was  treated  by  the  attaching  creditors  as  a 
nullity. 

The  first  question  for  consideration  will  be,  can  the  La  Belle 
Ranche  Horse  Importing  Company,  being  a  foreign  corporation 
which  has  not  complied  with  the  constitution  and  laws  of  the  state 
of  South  Dakota  in  relation  to  such  corporations,  transact  business, 
own  and  dispose  of  property,  and  in  case  of  insolvency,  make 
within  this  state  a  valid  assignment  of  its  assets  for  the  benefit  of 
its  creditors  ?  It  is  conceded  that  this  company  has  made  no 
attempt  to  comply  with  the  provisions  of  the  constitution  or  the 
statutes  in  relation  to  foreign  corporations,  and  the  proofs  show 
that,  for  over  four  years  prior  to  the  making  of  the  alleged  assign- 
ment in  question,  the  assignor  of  the  plaintiff,  in  defiance  of  the 
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laws  of  the  state,  transacted  a  large  portion  of  its  business, 
amounting  to  many  thousands  of  dollars,  within  this  state.  No 
business  was  done  by  the  company  in  the  state  of  Minnesota, 
where  it  was  incorporated,  excepting  holding  an  occasional  stock- 
holders' meeting  at  a  room  in  some  hotel,  or  at  the  office  of  some 
attorney  in  the  town  of  Albert  Lea.  In  all  respects  the  ordinary 
business  of  the  corporation  was  transacted  in  this  state,  the  same  as 
it  would  have  been  done  if  it  had  been  formed  under  its  laws. 
The  alleged  assignment  was  made  in  South  Dakota  by  officers 
elected  at  a  meeting  of  directors  held  in  this  state.  It  is  generally 
conceded  as  law  that  no  state  has  the  power  to  create  corpora- 
tions, or  to  regulate  their  powers,  or  to  authorize  the  exercise  of 
corporate  franchises  in  another  state.  It  may  confer  powers  in  the 
nature  of  a  commission,  to  be  exercised  anywhere  upon  condition 
that  their  exercise  be  assented  to  by  the  state  or  sovereignty 
where  their  exercise  is  sought ;  but  without  this  assent,  express 
or  implied,  such  powers  would  be  nugatory  outside  the  state  grant- 
ing them.  Each  state,  by  its  own  legislature,  must  determine  for 
itself  all  such  questions  of  public  policy  arising  within  its  limita 
But  upon  the  principle  of  comity,  which  is  a  part  of  the  volun- 
tary law  of  nations  recognized,  to  a  greater  or  loss  extent,  by  all 
civilized  governments,  effect  is  frequently  given  in  one  state  or 
country  to  the  laws  of  another  in  a  variety  of  ways,  especially 
upon  questions  of  contracts,  rights  of  property,  and  rights  of  ac- 
tions connected  with  or  depending  upon  such  foreign  laws.  If 
this  were  not  done,  commercial  and  business  intercourse  between 
the  people  of  different  states  and  countries  could  scarcely  exist 
Among  the  states  of  the  Union,  the  relations  and  intercourse  of  its 
citizens  are  more  intimate  than  those  of  what  may  be  more  strictly 
called  "  foreign  states."  Commercial  and  business  enterprises  can 
scarcely  be  called  "  foreign  intercourse."  State  lines  are  not  re- 
garded by  the  people  as  much  more  than  county  or  township  lines, 
where  they  define  a  public  policy  or  one  in  which  the  welfare  of 
the  general  people  is  at  stake.  If  we  read  aright,  such  has  been 
the  general  course  and  tendency  of  the  judicial  decisions  in  the 
several  statea  Especially  has  this  comity  been  generally  admit- 
ted and  administered  in  reference  to  corporate  rights  and  interests. 
The  rule  seems  to  be  well  settled  that  the  corporate  existence, 
rights  of  making  and  enforcing  contracts,  of  acquiring  property 
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and  transacting  business,  (not  requiring  the  exercise  of  official 
corporate  action),  of  a  corporation  created  by  the  laws  of  one 
state,  will  be  recognized  and  protected  in  another,  subject  onlv 
to  the  qualification  that  the  enjoyment  and  exercise  of  such  rights 
shall  not  be  contrary  to  the  laws  or  settled  policy  of  the  state  in 
which  they  are  sought  to  be  enjoyed  or  exercised,  or  prejudicial 
to  the  interests  of  such  state  or  its  citizena  As  was  well  observed 
by  Judge  Story  in  his  Conflict  of  Laws,  §§  85,  37,  in  reference  to 
questions  of  this  kind,  wherein  he  fully  approves  of  the  princi- 
ples announced  by  the  supreme  court  of  the  United  States  in  the 
case  of  Bank  v.  Earle,  13  Pet  689 :  "  In  the  silence  of  any  posi- 
tive law  affirming  or  denying  or  restraining  the  operation  of  for- 
eign laws,  coui-ts  of  justice  presume  the  tacit  adoption  of  them 
by  their  own  government,  unless  they  are  repugnant  to  its  policy 
or  prejudicial  to  its  interests.  It  is  not  the  comity  of  the  couiis, 
but  the  comity  of  nations  (states),  which  is  administered  and  ascer- 
tained in  the  same  way,  and  guided  by  the  same  reasoning,  by 
which  all  other  principles  of  municipal  law  are  ascertained  and 
guided." 

As  the  question  is  not,  then  the  comity  of  the  courts,  but  that 
of  the  state,  and  is  upon  the  adoption  or  qualified  adoption  in  the 
state  of  the  laws,  or,  rather  the  incidents  growing  out  of  the  laws, 
of  Minnesota  in  relation  to  corporations,  it  follows  that  the  power 
of  determining  the  question  whether  and  how  far,  or  with  what 
modification,  or  what  conditions,  the  laws  of  that  state,  or  any 
right  depending  upon  them,  shall  be  recognized  here;  belongs 
to  the  legislature  or  law  making  power ;  and  that  the  judiciary 
whose  province  is  to  declare  the  law,  and  not  make  it,  must  be 
guided  in  their  decision  by  the  principles  and  policy  adopted  by 
the  legislature  in  reference  to  the  question ;  and  in  ascertaining 
what  the  legislative  policy  is,  we  must  be  guided,  not  only  by 
such  express  provisions  as  they  have  chosen  to  make,  and  the  nat- 
ural implication  from  them,  but  also  by  what  has  not  been  ex- 
pressed in  the  enactment  "Williams  v.  Creswell,  61  Miss.  818. 
A  corporation,  being  the  creature  of  positive  law,  has  such  pow- 
ers as  are  conferred  upon  it,  and  it  can  make  any  lawful  contract, 
expressly  or  by  necessary  implication,  authorized  by  its  charter. 
In  the  case  at  bar  it  is  not  claimed  but  that  the  company'  had'  the 
power  to  make  contracts  in  relation  to  holding  property,  buying 
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and  selling  the  same,  and  could,  by  its  agents,  enter  into  other 
states  than  that  of  its  domicila  If,  then,  it  is  claimed  that  a  for- 
eign corporation  cannot  make  a  lawful  contract  in  this  state  which 
IS  within  the  scope  of  its  corporate  power,  we  must  be  referred 
to  some  positive  law  declaring  a  prohibition  or  regulating  that 
right.  Tlie  appellants*  contention  is  that  the  constitution  and  the 
statuatory  laws  prohibit  foreign  corporations  from  doing  business 
in  this  state  until  they  have  complied  with  the  terms  of  admis- 
sion, and  that  all  contracts  made  before  such  compliance  are  void. 
The  constitution  of  the  state  provides  that  "  no  foreign  corpora- 
tion shall  do  any  business  in  the  state  without  having  one  or  more 
known  places  of  business,  and  an  authorized  agent  in  the  same 
upon  whom  process  may  be  served."  Article  17,  §  6.  The  pro- 
visions of  the  Compiled  Laws  of  1887,  in  regard  to  the  transaction 
of  business  within  the  state  by  foreign  corporations,  are  as  fol- 
lows :  "  Sec.  3190:  No  corporation  created  or  organized  under 
the  laws  of  any  other  state  or  territory  shall  transact  any  business 
within  this  territory,  or  acquire,  hold,  and  dispose  of  property, 
real,  personal,  or  mixed,  within  this  territory,  until  such  corpo- 
ration shall  have  filed  in  the  office  of  the  secretary  of  the  territory 
a  duly  authenticated  copy  of  its  chai-ter  or  articles  of  incorpora- 
tion, and  shall  have  complied  with  the  provisions  of  this  article  : 
provided,  that  the  provisions  of  this  act  shall  not  ai)ply  to  corpo- 
rations or  associations  created  for  religious  or  charitable  purposes 
solely."  "  Sec.  3192.  Such  corporations  shall  appoint  an  agent 
who  shall  reside  at  some  accessible  point  in  this  territory,  in  the 
county  where  the  principal  business  shall  be  carried  on,  duly 
authorized  to  accept  service  of  process,  and  upon  whom  service 
of  process  may  be  made  in  any  action  in  which  said  corporation 
may  be  a  party  ;  and  service  upon  such  agent  shall  be  taken  and 
held  as  due  service  on  such  corporation.  A  duly  authenticated 
copy  of  the  appointment  or  commission  of  such  agent  shall  be 
filed  and  recorded  in  the  office  of  the  secretary  of  the  territory  and 
register  qjE  deeds  of  the  county  where  said  agent  resides,  and  a 
certified  copy  thereof  by  the  secretary  or  register  of  deeds  shall 
be  conclusive  evidence  of  the  appointment  and  authority  of  such 
agent" 

In  support  of  the  contention  of  the  appellants  we  are  cited 
to  a  large  number  of  decisions  based  upon  statutes  similar  to  the 
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one  above  quoted     Among  the  first  that  was  rendered,  and  which 
has  now  become  the  leading  case,  is  that  of  Bank  v.  Earle,  13 
Pet  588.     Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
court,  said  :  "  A  corporation  can   have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which  it  is  created.     It  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law,  and  when 
that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corpo- 
ration can  have  no  existence.     It  must  dwell  in  the  place  of  its 
creation,    and    cannot  •  migrate    to    another    sovereignty.     Bat, 
although  it  must  live  and  have  its  being  in  that  state  only,  yet  it 
does  not  by  any  means  follow  that  its  existence  will  not  be  recog- 
nized in  other  places,  and  its  residence  in  one  state  creates  no  in- 
superable objection  to  its  contracting  in  another.     *     *     *     It  is 
sufficient  that  its  existence  as  an  artificial  person  in  the  state  of 
its  creation  is  acknowledged  and  recognized  by  the  laws  of  the 
nation  where  the  dealing  takes  place,  and   that  it  is  permitted   by 
the  laws  of  the  place  with  which  it  is  endowed.     Every  power, 
however,  of  the  description  of  which  we  are  speaking,  which  a 
corporation  exercises  in  another  state,  depends  for  its  validity 
upon  the  laws  of  the  sovereignty  in  which  it  is  exercised,  and  a 
corporation  can  make  no  valid  contract  without  their  sanction, 
express  or  implied."     In  Oregon,  section  8,  of  the  act  of  October 
21,  1864,  provides :  "  A  foreign  corporation,  before  transacting 
business   in   this  state,  must  duly  execute   and   acknowledge  a 
power  of  attorney,  and  cause  the  same  to  be  recorded  in  the  county 
clerks,  office  of  each  county  where  it  has  a  resident  agent"     The 
purpose  of  this  requirement  is  declared  in  the  ninth  section  of  the 
act  to  be  to  secure  the  appointment  of  an  attorney  authorized  to 
receive  service  of  process  so  as  to  enable  the  citizens  or  inhabi- 
tants of  Oregon  to  sue  in  the  courts  of  that  state,  thereby  avoid- 
ing delay  and  expense  in  any  litigation  that  may  be  necessary 
with  such  foreign  corporations.     This  law  was  construed   by  the 
United  States  court  for  the  district  of  Oregon  in  the  caseof  In  re  Corn- 
stock,  3  Sawy.  218.     In  that  case,  Judge  Deady,  in  an  exhaustive 
opinion,  says:    ^'  Two  questions  appear  to  rise.     (1)  Does  the  Ore- 
gon statute  prohibit  the  transaction  of  business  therein  by  a  for- 
eign corporation  until  its  requirements  are  cqmplied  with  ?     (2) 
Is  the  assignee  estopped  to  show  a  want  of  compliance  with  the 
statute  because  the  bankrupts  were  parties  to  the  transaction  al- 
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leged  to  have  been  done  in  violation  of  it  ?  "  After  stating  the 
principles  of  law  in  relation  to  foreign  corporations  transacting 
business  outside  their  own  domicile,  as  laid  down  in  Bank  v. 
Earle,  and  Story  in  his  Conflict  of  Laws,  supra,  and  those  ap- 
proved by  Mr.  Justice  Field  in  Paul  v.  Virginia,  8  Wall.  181,  and 
in  the  case  of  Lafayette  M.  Co.  v.  French,  18  How.  407,  and  Du- 
cat V.  City  of  Chicago,  10  Wall.  410,  he  says:  "  The  bank,  then, 
has  no  power  to  make  a  contract  within  this  state  without  its  per- 
mission or  assent  If  the  state  is  silent  on  the  subject,  by  the 
comity  of  nations  its  permission  is  presumed,  unless  it  would  be 
contrary  to  its  policy  or  interest  But  the  state  has  spoken  on 
the  subject,  and  given  its  consent  to  the  transaction  of  business 
within  its  jurisdiction  by  the  bank,  not  absolutely,  but  upon  con- 
dition or  a  limitation.  This  condition  or  limitation  is  found  in  the 
first  clause  of  section  8  of  the  act  aforesaid.  *  *  *  The  state, 
having  this  right  to  permit  the  bank  to  do  business  within  its 
limits  or  not,  with  or  without  terms,  has  seen  fit,  for  the  security 
of  its  citizens,  to  require  the  execution  and  record  of  this  power 
of  attorney  before  the  transaction  of  such  business.  *  *  *  It 
follows,  from  these  premises,  that  the  bank  had  no  power  to  con- 
tract in  the  state  until  it  had  complied  with  the  terms  upon  which 
the  permission  to  do  business  was  granted.  It  was  required  to 
perform  the  condition  before  it  transacted  businesa  But  it  is  said 
that  this  statute  is  directory,  and  therefore  the  acts  of  the  foreign 
corporation,  done  in  disregard  of  it,  are  not  illegal  and  void.  It 
is  the  duty  of  a  court  to  give  effect  to  the  intention  of  the  legis- 
lature as  far  as  practicable,  and  such  intention  should  be  ascer- 
tained from  the  words  used  in  the  statute,  and  the  subject  matter 
to  which  it  relates.  The  words  of  this  act  are  certainly  manda- 
tory in  form.  Before  transacting  any  business  the  corporation 
must  appoint  an  attorney.  Language  could  not  be  plainer.  The 
purpose  of  the  act  is  apparent  As  has  been  said,  it  is  to  secure 
the  people  of  the  state  the  right  to  sue  the  foreign  corporation  in 
the  courts  of  the  state ;  but,  unless  the  attorney  is  appointed  before 
the  business  is  transacted,  it  will  not  be  attained."  The  court  then 
held  the  contract  under  eonsideratiori  illegal  and  void.  In  the  case 
of  Semple  v.  Bank,  5  Sawy.  88,  Judge  Deady,  again  construing 
the  same  statute,  reaffirmed  his  former  decision,  in  more  emphatic 
terms,  if  possible. 
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In  the  case  of  Bank  v.  Page,  6  Or.  431,  the  supreme  court  of 
Oregon  passed  upon  the  same  statute,  and  upheld  it,  and  said : 
'*  We  regard  all  these  provisions  of  the  statute  wise  and  neces- 
sary, and  we  tbink  thej  should  be  so  construed  as  to  give  them 
force  and  eflEect  It  was  suggested  in  the  argument  of  this  case 
that  a  contract,  made  in  violation  of  some  of  its  provisions,  is 
not  necessarily  void.  Some  authorities  were  cited  which  give 
countenance  to  this  view  of  the  law.  We  think  that  in  some 
cases  it  may  be  true.  The  geneml  rule  is  that  a  contract  in  vio- 
lation of  law  is  void."  These  decisions  upon  the  Oregon  statute 
have  been  reaffirmed  in  the  case  of  Insurance  Co.  v.  Elliott,  7 
Sawy.  18 ;  5  Fed.  Kep.  225,  and  in  the  case  of  Hacheny  v.  Leary, 
12  Or.  40 ;  7  Paa  Eep.  329. 

Ill  Illinois  it  was  enacted  that  "  it  shall  not  be  lawful  for  any 
agent  or  agents  of  any  insurance  company  incorporated  by  any 
other  state  than  the  state  of  Illinois,  directly  or  indirectly,  to  take 
risks  or  transact  any  business  of  insurance  in  this  state  without 
first  producing  a  certificate  of  authority  from  the  auditor  of  the 
state."  Public  Laws  of  1855,  p.  46.  The  statute  also  imposed  a 
penalty  for  a  violation  of  its  provisions.  The  supreme  court 
held  that  a  promissory  note,  given  to  an  insurance  company  which 
had  not  complied  with  the  statute,  was  void,  and  could  not  be 
enforced.  Assurance  Co.  v.  Eosenthal,  55  III,  85,  91.  Justice 
Walker,  in  delivering  the  opinion,  says :  "  When  the  legislature 
prohibits  an  act,  or  declares  that  it  shall  not  be  lawful  to  perform 
it,  every  rule  of  interpretation  must  say  that  the  legislature  in- 
tended to  interpose  its  power  to  prevent  the  act,  and,  as  one  of 
the  means  of  its  prevention,  that  the  courts  shall  hold  it  void 
This  is  as  manifest  as  if  the  statute  had  declared  that  it  should 
be  void."     See,  also.  Pierce  v.  State,  106  111.  11. 

The  same  rule  was  applied  in  Wisconsin,  under  a  similar  stat- 
ute. Insurance  Co.  v.  Harvey,  11  Wis.  394.  In  Indiana  an  act 
applicable  to  foreign  corporations  provides  that  "  such  foreign 
corporations  shall  not  enforce  in  any  of  the  courts  of  this 
state  any  contract  made  by  their  agents  or  by  persons  assum- 
ing to  act  as  their  agent,  befdre  compliance  *  *  *  with  the 
provisions  of  sections  1  and  2  of  this  act"  It  was  decided  by  the 
supreme  court  that,  while  contracts  made  with  foreign  corpora- 
tions which  had  not  complied  with  the  statute  were  valid,  the  cor- 
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poratioQ  coald  not  sue  on  such  contracts  until  after  the  statu- 
tory requirements  had  been  fulfilled,  and  that  the  company's  right 
to  sue  must  be  pleaded  in  abatement  Mowing,  etc.,  Co.  v.  Cald- 
well, 54  Ind.  270 ;  Smith  v.  Little,  67  Ind.  549 ;  Daly  v.  Insur- 
ance. Co.  64  Ind.  1 ;  Manufacturing  Co.  v.  Efflinger,  79  Ind.  264 ; 
Elston  V.  Piggott,  94  Ind.  14.  This  act  was  superceded,  as  to 
foreign  corporations,  by  the  act  of  1865,  which  prohibited  such 
companies  and  their  agents  from  doing  business  withfn  the  state 
until  certain  conditions  had  been  complied  with,  and  a  certificate 
obained  from  the  auditor  of  the  state.  It  was  decided  by  the 
supreme  court  that  this  statute  did  not  merely  affect  the  right  to 
sue  in  the  courts  of  the  state,  but  that  contracts  made  before 
complying  with  the  prescribed  conditions  were  absolutely  void  by 
force  of  the  statute.  Hoffman  v.  Banks,  41  Ind.  1 ;  Insurance  Ca 
V.  Thomas,  46  Ind.  44.  In  Massachusetts,  Pennsylvania,  Michi- 
gan, and  Kentucky,  a  similar  doctrine  has  been  laid  down  in  their 
courts  construing  statutes  relating  to  foreign  corporations.  Boche 
V.  Ladd,  1  Allen,  436 ;  Insurance  Co.  v.  Pursell,  10  Allen,  231 ; 
Williams  v.  Cheney,  3  Gray,  215 ;  Insurance  Co.  v.  Harvey,  11 
Wis.,  394 ;  Brackett  v.  Hoyt,  29  N.  H  264 ;  Buxton  v.  Hamb- 
len, 32  Ma  448 ;  Bancroft  v.  Dumas,  21  Vt  456 ;  Thome  v.  In- 
surance Co.,  80  Pa.  St  15 ;  Scott  v.  Duffy,  14  Pa.  St  20 ;  Insur- 
ance Co.  V.  Stoy,  41  Mich.  385 ;  1  N.  W.  Rep.  877 ;  Pierce  v. 
Suite,  106  IlL  11 ;  Franklin  Ins.  Co.  v.  Louisville  &  A.  Packet 
Co.,  9  Bush,  590. 

State  statutes  imposing  restrictions  upon  foreign  corporations 
have  been  held  valid  by  the  supreme  court  of  the  United  States, 
unless  the  limitations  or  conditions  arise  when  a  corporation  is  in 
the  employ  of  the  federal  government,  or  where  its  business  is 
strictly  commerce,  interstate  or  foreign.  Milling  Co.  v.  Pennsyl- 
vania, 125  U.  S.  181;  8  Sup.  Ct  Rep.  737;  Lumber  Co.  v. 
Thomas  (W.  Va.),  11  S.  E.  Rep.  37 ;  Manufacturing  Co.  v.  Fer- 
guson, 113  U.  S.  727 ;  5  Sup.  Ct  Rep.  739. 

While  the  general  rule  is  that  a  contract  prohibited  by  statute 
is  void,  and  if  a  statute  provides  a  penalty  for  doing  an  act  any 
contract  under  such  a  statute  is  invalid,  whether  it  be  so  declared 
or  not,  yet,  as  Judge  Frazer  says  in  the  case  of  Deming  v.  State, 
23  Ind.  416 :  "  The  rule  is  properly  applied  only  where  the  rea- 
son upon  which  it  is  founded  exists.     The  law  ceases  with  the 
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reason  thereof,  and  it  is  a  grave  error  to  regard  it  as  a  merely  ar- 
bitrary rule,  applicable  to  all  contracts  which  are  prohibited  by 
statuta  It  is  generally  applicable  because  the  thing  prohibited 
IS  immoral  or  against  public  policy."  In  Insurance  Co.  v.  Rob- 
inson, 25  Ind.  539,  Gregory,  J.,  in  delivering  the  opinion,  says : 
'  It  is  urged  in  argument  that  the  complaint  is  bad  for  not  show- 
ing a  compliance  by  the  local  agent  of  the  company  with  the  re- 
quirements of  the  act  respecting  foreign  corporations  and  their 
agents."  **  It  is  contended,  under  the  law,  that  all  contracts  of 
foreign  corporations  are  void,  and  that  the  exception  to  the  rule 
is  when  they  comply  with  its  provisions.  *  *  *  We  do  not 
so  regard  that  statute."  The  opinion  then  speaks  approvingly  of 
the  principle  asserted  touching  contracts  prohibited  by  statute, 
and  then  proceeds :  "  It  would  seem  to  follow  that  the  contracts 
of  a  foreign  corporation,  made  in  violation  of  a  statute  made  for 
the  protection  of  our  citizens,  would  not,  as  to  the  latter  be  void." 

Thus  it  will  be  seen  that  there  are  maciy  exceptions  to  the 
general  rule,  and  the  question  is,  how  shall  a  court  determine 
whether  a  case  is  within  or  without  the  rule  ?  In  the  case  of  Har- 
ris V.  Runnels,  12  How.  79,  Mr.  Justice  Wayne,  in  delivering  the 
opinion  of  the  court,  said :  "  That  legislators  do  not  think  the  rule  of 
universal  obligation,  or  that  upon  grounds  of  public  policy  it  should 
always  be  applied,  is  very  certain  ;  for,  in  some  statutes,  it  is  suid, 
in  terms,  that  such  contracts  are  void  ;  in  others,  that  they  are  not 
so.  In  one  statute  there  is  no  prohibition  expressed,  and  only  a 
penalty  ;  in  another,  there  is  prohibition  and  penalty,  in  some  of 
which  contracts  in  violation  of  them  are  void  or  not,  according  to 
the  subject  matter  and  object  of  the  statute ;  and  then  there  are 
other  statutes  in  which  there  are  penalties  and  prohibitions  in 
which  contracts  made  in  contravention  of  them  will  not  be  void, 
unless  one  of  the  parties  to  them  practices  fraud  upon  the  ignor- 
ance of  the  other.  It  must  be  obvious  from  such  diversities  of 
legislation,  that  statutes  forbidding  or  enjoining  things  to  be  done, 
with  penalties  accordingly,  should  always  be  examined  before 
courts  should  refuse  to  give  aid  to  enforce  contracts  which  are 
said  to  be  in  contravention  of  them." 

In  the  case  of  Pangborn  v.  Westlake,  36  Iowa,  548,  Justice 
Cole  says  ;  "  We  are  therefore  brought  to  the  true  test,  which  is 
that  while,  as  a  general  rule  a  penalty  implies  a  prohibition,  yet 


Wright  v.  Lee  et  al.  251 

the  courts  will  always  look  to  the  language  of  the  statu  te,  the 
subject  matter  of  it,  the  wrong  or  eiril  which  it  seeks  to  remedy 
or  prevent,  and  the  purpose  sought  to  be  accomplished  in  its 
enactment ;  and  if,  from  all  these,  it  is  manifest  that  it  was  not 
intended  to  imply  a  prohibition  or  to  render  the  prohibited  act 
void,  the  courts  will  not  so  hold  and  construe  the  statute  accord- 
ingly." See,  also,  Howell  v.  Stewart,  54  Mo.  400 ;  Bank  v.  Hale, 
59  N.  Y.  53 ;  Manufactunng  Co.  v.  Ferguson,  113  U.  S.  727 ;  5 
Sup.  Ct  Rep.  739 ;  Sherwood  v.  Alvis  (Ala.),  3  South.  Rep.  808. 
The  ease  of  Bank  v.  Matthews,  98  U.  S.  628,  was  where  a  national 
bank  bad  accepted  a  note  and  a  deed  of  trust  as  security  for  a  loan 
of  money,  contrary  to  the  provisions  of  the  national  banking  act 
Justice  Swayne,  in  delivering  the  opinion,  says:  "  The  statute 
does  not  declare  such  security  void.  It  is  silent  upon  the  subject 
If  congress  so  meant,  it  would  have  been  easy  to  say  so,  and  it  is 
hardly  to  be  believed  that  this  would  not  have  been  done,  instead 
of  leaving  the  question  to  be  settled  by  the  uncertain  result  of  liti- 
gation and  judicial  decision.  *.  *  *  When  a  corporation  is  in- 
competent by  its  charter  to  take  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable,  and  the  sovereign  alone  can 
object  It  is  valid  until  assailed  by  a  direct  proceeding  instituted 
for  that  purpose.  *  *  *  The  impending  danger  of  judgment 
of  ouster  and  dissolution  was,  we  think,  the  check,  and  none  other, 
contemplated  by  congress.  That  has  always  been  the  punishment 
prescribed  for  a  wanton  violation  of  a  chailer,  and  it  may  be  made 
to  follow  whenever  the  public  authority  shall  see  fit  to  invoke 
its  application.  A  private  person  cannot,  directly  o^  indirectly 
usurp  the  functions  of  the  government"  To  the  same  effect  is 
the  case  of  Bank  v.  Whitney,  103  U.  S.  101,  with  this  additional 
declaration,  that,  '*  whatever  objection  there  may  be  to  it  as  a  se- 
curity for  such  advances  from  the  prohibitory  provisions  of  the 
statute,  the  objection  can  be  only  urged  by  the  government;" 
citing  Fleckner  v.  Bank,  8  Wheat  338. 

From  these  cases,  and  many  others  which  could  have  been  pro- 
duced while  there  is  some  conflict  on  the  question,  it  appears  that 
what  the  legislature  meant  in  the  enactment  of  the  statute  in  rela- 
tion to  foreign  corporations  is  to  be  inferred  from  an  examina- 
tion of  the  entire  act,  and  the  intention,  in  every  instance  is  to 
be  the  guide  to  a  court  in  deteniiining  whether  the  particular  case 
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should  form  an  exception  to  the  general  rule.     That  intention  may 
be  inferred  from  all  its  provisions  in  connection  with  the  subject- 
matter  and  circumstances.     The  object  sought  to  be  accomplished 
exercises  a  potent  influence  in  determining  the  meaning  of  not 
only  the  principle,  but  the  minor  provisions  of  a  statute.     To  as- 
certain it  fully,  a  court  will  be  greatly  assisted  by  knowing  the 
mischief  intended  to  be  removed  or  suppressed,  or  the  necessity 
of  any  kind  which  induced  the  enactment     In  the  cases  above 
cited  and  in  fact  all  to  which  our  attention  has  been  called  by  the 
very  able  briefs  upon  the  part  of  the  appellants  and  respondent 
all  say  the  objects  of  the  statute  under  consideration  are  to  place 
foreign  corporations,  within  the  reach  of  the  process  of  the  courts 
in  the  jurisdiction  where  the  corporation  is  doing  business   and 
to  protect  parties  doing  business  with  them  from  imposition  and 
that  the  primary  object  is  not  to  render  their  acts  absolutely  void. 
This  object  is  clearly  stated  by  Morawetz,  in  his  work  on  Cor- 
porations (2d  Ed.),  §  665,  as  follows  :    "  The  object  of  the  various 
statutes  providing  that   foreign  corporations,  before   transacting 
business,   shall   comply  with  specified   conditions  such  as  filing 
copies  of  their  charters,  making  statements  of  their  financial  con- 
dition,  appointing  agents  upon  whom  process  shall   be  served, 
eta,  is  to  protect  parties  dealing  with  them  from  imposition,  and 
to  secure  convenient  means  of  obtaining  jurisdiction  in  the  local 
courts.     Tliese  statutes  place  foreign  corporations  in  the  same 
position  as  domestic  corporations  in  tlie  particulars  provided  for. 
It  is  clearly  not  the  primary  purpose  of  the  legislature  in  passing 
these  statutes  to  render  the  contracts  and  dealings  of  corpora- 
tions which  have  not  complied  with  the  statute  void  and  unenfor^ 
cible.     Hence,  when  the  legislature  has  not  expressly  declared 
that  this  result  shall  follow  from  a  failure  to  comply  with  the 
statute,  the  courts  ought  not  to  imply  such  a  result,  unless  this  be 
necessary  in  order  to  attain  the  primary  object  for  which  the  stat- 
ute was  passed."     This,  we  think,  is  the  better  and  more  reasona- 
ble construction  of  these  statutes,  and,  unless  the  statute  prescrib 
ing  the  prerequisites  to  the  right  to  do  business  declares  that 
contracts  made  by  foreign  corporations  shall  be  void,  the  courts 
should  not  declare  them  to  be  so  absolutely. 

In  the  decisions  holding  the  acts  of  a  foreign  corporation  void 
when  done  in  violation  of  constitutional  or  statuatory  prohibition. 
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and  when  no  penalties  are  provided  for,  great  stress  and  force  is 
placed  upon  the  fact  that  to  hold  the  acts  valid  would  render  the 
enactment  nugatory,  as  there  would  be  no  way  to  enforce  it 
With  this  contention  we  cannot  agree,  especially  within  our  juris- 
diction. It  is  provided  by  section  5346,  Comp.  Laws,  that  an 
action  may  be  brought  by  any  state's  attorney  in  the  name  of  the 
state,  on  leave  granted  by  the  circuit  court  or  a  judge  thereof, 
against  any  corporation,  when  it  is  claimed  that  it  has  or  is  ex- 
ercising a  franchise  or  privilege  not  conferred  upon  it  by  law.  It 
appears  from  the  record  in  this  case  that  the  La  Belle  Ranche 
Horse  Importing  Company  is  a  corporation  organized  under  the 
laws  of  the  state  of  Minnesota,  and  the  appellants  contend  that 
qito  warranto^  or  an  information  in  the  nature  of  quo  warranto^  or 
the  civil  action  provided  by  statute,  cannot  be  maintained  against 
it  in  this  state,  because  it  can  be  ousted  of  its  franchises  only  by 
the  sovereignty  which  bestowed  them.  Undoubtedly,  the  fran- 
chises which  a  state  has  conferred  upon  a  corporation  cannot  be 
taken  from  it  by  the  act  of  another  state  or  by  the  judgment  of 
its  courts.  The  purpose  of  this  action,  however,  is  not  to  de- 
prive the  corporation  of  the  franchises  with  which  it  is  endowed 
and  invested  by  the  laws  of  the  state  creating  it,  but  to  inquire 
into  its  authority  to  carry  on  its  business  in  this  state,  and,  if 
found  to  be  exercising  its  franchises  in  this  state  in  contravention 
of  the  laws  thereof,  to  oust  it  therefrom.  There  can  be  no  doubt 
of  the  power  of  the  legislature  to  prescribe  the  terms  and  con- 
ditions upon  which  a  foreign  corporation  may  do  business  in  this 
state.  That  consent  may  be  upon  such  terms  and  conditions  as 
the  legislature,  under  its  lawmaking  power,  may  impose,  and  they 
may  be  excluded  altogether,  if  thought  to  be  wise.  Before  exer- 
cising their  franchises,  such  corporations  must  comply  with  the 
conditions  imposed.  Without  such  compliance,  the  exercise  of 
their  franchises  in  the  state  would  be  in  contravention  of  the  laws 
of  the  state,  and  the  statute  above  quoted  expressly  authorizes 
an  action  by  the  state's  attorney  to  determine  the  question.  This 
statute  is  not  limited  to  corporations  organized  under  the  laws 
of  South  Dakota,  but  applies  to  all  corporations  generally.  We 
therefore  hold  that  all  corporations  which  are  carrying  on  busi- 
ness in  this  state  without  complying  with  the  laws,  whether  do- 
mestic or  foreign,  are  exercising  their  corporate  franchises  in  con- 
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travention  of  the  law.  The  proper  judgment  in  the  case  of  a 
foreign  corporation  would  be,  as  was  said  in  the  case  of  State  v. 
Insurance  Co.,  47  Ohio  St.  180 ;  24  N.  E.  Rep.  392,  ''  not  to  oust 
the  corporation  from  the  franchise  of  being  a  corporation,  or  from 
any  of  the  franchises  conferred  on  it  by  the  law  of  its  treation 
but  from  the  exercise  of  its  franchise  in  this  state."  See,  also, 
State  V.  Insurance  Co.,  39  Minn.  538 ;  41  N.  W.  Rep.  108 ;  State 
V.  Railroad  Co.,  25  Vt  433 ;  and  People  v.  Trustees,  5  Wend. 
211.  Aided  by  the  light  of  these  able  decisions,  endeavored  to 
be  reviewed  upon  both  sides  of  the  question  raised  in  the  case  at 
bar,  we  have  come  to  the  conclusion  that  the  constitutional  pro- 
vision and  legislative  enactment  in  our  state,  as  quoted  above,  was 
not  designed  or  intended  as  a  prohibition  upon  foreign  corporations 
to  contract  in  this  state,  to  the  extent  to  declare  such  contracts  void, 
but  was  merely  intended  to  furnish  the  means  by  which  our  citi- 
zens could  procure  personal  judgments  against  foreign  corpora- 
tions who  were  their  debtors.  And  while  the  statute  did  in  terms 
prohibit  the  transaction  of  business  until  its  provisions  are  com- 
plied with,  yet,  whatever  objection  there  might  be  made  to  a  for- 
eign corporation  for  non-compliance,  it  being  a  statute  regulating 
a  public  policy,  this  objection  could  not  be  urged  collaterally  by 
a  private  person,  but  it  must  be  done  by  a  direct  proceeding  insti- 
tuted by  the  state.  Following  a  well-known  and  established  uni- 
form rule,  if  a  person  contracts  with  a  corporation  in  a  matter 
within  its  corporate  powers,  the  mere  making  of  such  contract 
estops  the  promisor  from  disputing  the  corporation's  regular  and 
complete  right  to  make  such  a  contract  The  distinction  is  be- 
tween an  entire  absence  of  authority  in  the  charter  itself  and  a 
failure  to  comply  with  some  prerequisite  which  the  law  has  made 
a  condition  precedent  to  the  exercise  of  corporate  functions.  In 
the  one  case,  there  is  want  of  power  to  act ;  in  the  other,  only 
an  abuse  of  power  conferred. 

The  case  of  Smith  v.  Sheeley,  12  Wall.  358,  seems  to  us  to  be 
one  in  point  Tlie  main  question  considered  and  decided  was 
whether  the  Nehama  Valley  Bank,  of  Omaha,  Neb.,  could  be 
a  lawful  grantee  of  a  lot  of  land.  While  Nebraska  was  only  a 
territory,  its  legislature  had  incorporated  the  bank,  but  the  act  of 
incorporation  was  never  approved  or  confirmed  by  congress.  By 
an  act  approved  July  1,  1836,  congress  enacted  "  that  no  act  of 
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the  territorial  legislature  of  any  territory  of  the  United  States,  in- 
corporating any  bank  or  any  banking  institution  with  banking 
powers  or  privileges,  shall  have  any  force  or  eflEect  whatever  until 
approved  and  affirmed  by  congress."  This  act  was  in  force  when 
the  territorial  legislature  incorporated  the  Nehama  Valley  Bank. 
The  court,  by  its  unanimous  opinion,  said :  "  It  is  insisted,  however, 
as  an  additional  groutid  of  objection  to  the  deed,  that  the  bank  was 
not  a  competent  grantee  to  receive  title.  It  is  not  denied  that  the 
bank  was  duly  organized  in  pu issuance  of  an  act  of  the  legislature  of 
the  territory  of  Nebraska,  but  it  is  said  that  it  had  no  right  to  trans- 
act business  until  the  charter  creating  it  was  approved  by  congress. 
This  is  so,  and  it  could  not  legally  exercise  its  power  until  the 
approval  was  obtained  But  this  defect  in  its  constitution  cannot 
be  taken  advantage  of  collaterally.  No  proposition  is  more  thor- 
oughly settled  than  this,  and  it  is  unnecessary  to  refer  to  authori- 
ties to  support  it  Conceding  the  bank  to  be  guilty  of  usurpation, 
it  was  still  a  body  de/acto,  exercising,  at  least,  one  of  its  functions 
which  the  legislature  attempted  to  confer  upon  it,  and  in  such  a 
case  a  party  who  makes  a  sale  of  real  estate  to  it  is  not  in  a  con- 
dition to  question  its  capacity  to  take  title  after  it  has  paid  a  con- 
sideration for  the  purchase."  To  the  same  effect  are  the  decisions 
in  the  cases  of  Insurance  Co.  v.  McMillen,  24  Ohio  St.  67  ;  Clark 
v.  Middleton,  19  Mo.  58. 

Again,  bearing  in  mind  that  the  object  of  the  statute  under  con- 
sideration is  to  bring  foreign  corporations  within  the  jurisdiction 
of  the  courts  of  our  state,  and  to  protect  our  citizens  from  imposi- 
tion and  fraud,  and  afford  them  adequate  and  speedy  relief  against 
either,  we  find  in  the  case  at  bar  that  this  reason  did  not  exist. 
Tlie  record  shows  that  from  the  time  of  its  organization  to  the 
time  of  the  assignment  the  corporation  had  a  principal  place  of 
business  and  its  executive  officers  within  this  state.  No  difficulty 
has  been  experienced  in  making  pereonal  service  upon  it,  and  in 
obtaining  valid  judgments  against  it,  and  its  property  has  at  all 
times  been  within  reach  of  the  processes  of  the  courts.  If  the 
statute,  which  it  is  said  has  not  been  complied  with,  had  been 
specifically  fulfilled,  no  greater  facility  could  have  been  afforded 
to  carry  out  the  object  of  the  enactment  This  corporation  could 
therefore  make  a  valid  contract,  hold  and  dispose  of  property,  sue 
and  be  sued,  and  make  an  assignment  of  its  property  for  the  bene- 
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fit  of  its  creditors  when  in  failing  circumstances,  while  acting  in  a 
de  facto  capacity  within  this  state,  until  ousted  by  competent  au- 
thority. The  question  of  the  non-compliance  with  the  statute  in 
relation  to  foreign  corporations,  as  a  condition  precedent  to  trans- 
acting business,  cannot  be  inqiiii^ed  into  collaterally. 

The  next  question  demanding  attention  is,  was  the  allied  as- 
signment authorized  by  the  stock-holders  of  the  corporation,  and 
executed  by  a  duly  elected  board  of  directors,  or  signed  by  the 
proper  officers  of  the  corporation  ?  It  is  conceded,  or  at  least  it 
is  not  denied,  that  the  laws  of  the  state  of  Minnesota  contain  no 
prohibition  upon  the  corporation  to  transact  business  in  this  state, 
nor  was  there  any  prohibition  as  to  transacting  the  business  for 
which  it  was  incorporated.  The  business  of  the  corporation  was 
such  as  was  legal  and  legitimate,  as  well  in  the  jurisdiction  of  its 
creation  as  in  this  state,  excepting  the  prohibition  that  has  been 
heretofore  discussed  :  and  there  was  nothing  to  interfere  with  the 
full  operation  of  the  law  of  comity  between  the  states  in  relation 
to  foreign  corporations.  A  corporation  only  acts  through  its 
ageritSj  and  any  act  that  can  be  performed  by  the  directors  of  & 
corporation,  who  are  only  its  agents,  may  be  performed  anywhere 
if  the  meeting  of  the  directors  is  otherwise  legal.  By  the  articles 
of  incorporation  of  the  La  Belle  Ranche  Horse  Importing  Com- 
pany, we  find  that  "  the  government  of  said  corporation  and  the 
management  of  its  affairs  shall  be  vested  in  a  board  of  directors, 
consisting  of  not  less  than  three  and  not  more  than  five,  who  shall 
be  stockholders  of  and  in  said  corporation."  The  board  of  direc- 
tors, then,  had  the  exclusive  power  to  manage  the  business  of  the 
company.  In  such  cases  the  sole  right  is  in  the  directors,  and  not 
in  the  stockholders  as  such.  As  was  said  in  the  case  of  McCul- 
lough  V.  Moss,  5  Denio,  575,  "  when  a  charter  invests  a  board  with 
the  power  to  manage  the  concerns  of  a  corporation,  the  power  is 
exclusive  in  its  character.  The  corporators  have  no  right  to  inter- 
fere with  it,  and  courts  will  not,  even  on  a  petition  of  a  majority, 
compel  the  board  to  do  an  act  contrary  to  its  judgment  The 
stockholders,  as  such,  in  their  collective  capacity,  could  do  no  cor- 
porate act  The  directors  were  their  representatives,  and  alone 
authorized  to  act"  It  is,  then,  evident  that  a  board  of  directors 
who  are  empowered  to  manage  and  govern  the  affairs  of  a  cor- 
poration are  properly  qualified  to  make  an  assignment  of  the  prop- 
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eriy  of  the  corporation  for  th«  benefit  of  creditors,  when  it  is  in 
failing  circamstances,  without  obtaining  the  sanction  of  the  stock- 
holders to  do  so. 

But  in  the  case  at  bar  it  is  alleged  that  the  assignment  was 
made  by  a  board  of  directors  who  pretended  to  hold  their  office 
by  virtue  of  an  election  by  the  stockholders  of  the  company  at  a 
meeting  held  in  the  state  of  South  Dakota,  and  outside  of  the 
state  of  its  creation,  and  it  is  claimed  that  that  action  of  the  stock- 
holders, in  such  election  was  void.  Morawetz  on  Corporations, 
in  section  488,  says  that  "  there  is  no'  objection  to  shareholders 
meeting  outside  of  the  state,  providing  all  the  shareholders  give 
their  consent,  and,  in  the  absence  of  an  express  statutory  pro- 
hibition, there  appears  to  be  no  reason  why  shareholders  in  an 
ordinary  business  corporation  should  not  provide  in  their  articles 
of  association  that  meetings  may  be  called  at  convenient  places 
outside  of  the  state  under  whose  laws  the  company  is  formed." 
The  articles  of  incorporation  do  not  expressly  provide  for  stock- 
holders meeting  outside  of  the  state  of  Minnesota,  nor  do  they 
state  where  sach  meetings  shall  be  held,  but  it  is  stated  that  the 
principal  place  of  business  shall  be  at  Winfred,  S.  D.  The  record 
of  the  meetings  at  which  these  directors  were  elected  shows  that 
the  stockholders  of  the  corporation  were  present  or  represented, 
and  that  no  objection  was  made  to  the  meeting  being  held  in 
Madison,  S.  D.,  or  to  the  election  of  the  directors,  but  at  this  meet^ 
ing  the  action  of  the  directors  in  making  the  assignment  was 
unanimously  approved.  In  support  of  the  position  assumed  by 
the  appellants,  they  rely  principally  upon  the  case  of  Miller  v. 
Ewer,  27  Ma  517.  A  close  investigation  of  that  case,  however, 
will  show  that  the  facts  are  not  similar  to  the  one  at  bar.  In  that 
case  the  first  meeting  of  the  stockholders  for  organization  was 
held  outside  the  limits  of  the  state  creating  it,  and  no  proof  of  the 
oi^nization  of  the  company  or  for  the  election  of  its  officers  had 
ever  been  held  in  the  state  of  Maina  The  court,  under  these 
circumstances,  held  the  acts  of  its  directors  void  upon  the  ground 
that  the  corporation  had  no  valid  organization.  Not  so  in  this 
casa  The  organization,  as  is  shown  by  the  record,  was  perfected 
in  the  state  of  Minnesota.  Officers  were  elected  and  business 
transacted  within  that  state.  In  the  case  of  Railroad  Co.  v.  Mc- 
VOL.  viu — S3 
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Phei-son,  35  Mo.  13,  which  was  afi  action  by  the  corporation  to 
recover  the  price  of  a  stoclf  subscription  made  by  the  defendant, 
the  company  was  incorporated  by  an  act  of  the  legislature  of  Illi- 
nois, but  it  held  some  of  its  stockholders'  and  directors'  meetings 
in  the  city  of  St  Louis,  Mo.,  beyond  the  bounds  of  the  state  grant- 
ing the  charter.  A  recovery  was  resisted,  among  other  things,  by 
reascm  of  this,  and  that  the  calls  for  stock  assessments  made  m  St 
Louiy,  and  votes  cast  and  proceedings  of  stockholders  and  direc- 
tors when  assembled  in  that  city  were  wholly  void.  In  consider- 
ing the  question  thus  raised,  the  court  said  :  "  After  the  corpora 
tion  had  become  full-fledged,  I  see  nothing  in  reason  or  principle 
why  the  stockholders  could  not  as  well  elect  directors  as  the  direc- 
tors elect  a  treasurer  on  the  Missouri  side  of  the  line.  The  most 
that  could  be  said  under  such  circumstances  is  that  the  election 
was  irregular.  The  corporation  having  once  been  put  into  exist- 
ence, if  the  members  of  the  board  of  directors,  whether  charter 
members  or.  their  appointees  or  those  elected  by  the  stockolders 
in  St  Louis,  accepted  their  office  and  acted  under  their  appoint- 
ment or  election,  as  the  evidence  shows  was  the  case,  they  became 
de  facto  directors,  and  their  authority  to  act  on  behalf  of  the  cor- 
poration could  not  be  questioned  by  the  appellants  in  this  col- 
lateral suit  without  showing  a  judgment  of  ouster  against  them  in 
a  direct  proceeding  by  the  government  for  that  purpose" 
>  The  reasoning  of  this  case  seems  to  be  conclusive.  The  laws  of 
Minnesota,  introduced  in  evidence,  under  which  this  company  was 
incorporated,  gave  it  the  power  to  establish  one  or  more  offices 
without  the  state  and  to  transact  business  thereat,  provided  that  an 
office  should  always  be  maintained  in  that  state  where  legal  process 
may  be  served  on  the  person  in  charge.  The  record  also  sho^s 
the  corporators  met  and  organized  at  Albert  Lea  in  the  state  of 
Minnesota,  and  that  it  continued  to  hold  corporate  meetings  there 
down  to  nearly  tlie  date  of  the  assignment  This  would  bring 
the  case  at  bar  within  the  ruling  of  the  last  case  cited,  and  if  the 
election  of  the  board  of  directors  who  executed  the  assignment 
held  by  the  stockholders  on  January  10,  1890,  in  Madison,  S.  D., 
was  an  irregularity,  the  question  remains,  who  can  take  the  ad- 
vantage of  it  ?  As  was  held  in  the  above  case,  this  board  were 
"  de  facto  "  officers.  Still  this  term  has  led  to  some  confusion  bj 
reason  of  the  application  of  the  same  term  to  government  officers 
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and  public  officials  holding  under  color  of  right  See  Central 
Trust  Co.  V.  Wabash,  eta,  R  Co.  23  Fed.  Rep.  858.  But  the 
term  rests  on  different  principles.  Directors  and  other  managers 
of  a  private  corporation  are  mere  agents,  and  the  corporation  can 
be  charged  with  their  acts  only  in  accordance  with  the  established 
dfHitrines  of  the  law  of  agency.  In  Dispatch  Line  v.  Bellemy 
Miinuf'g  Co.,  12  N.  H.  223,  Parker,  J.,  said :  "If  the  election  had 
been  by  a  municipal  corporation  coming  into  office  under  color  of 
an  election,  he  would  have  been  an  officer  defacto^  and  his  acts 
valid,  so  far  as  third  persons  had  an  interest  in  them.  The  regu- 
larity of  the  election  could  not  in  such  a  case  be  inquired  into,  ex- 
cept in  some  proceeding  to  which  he  was  a  party.  As  a  director 
of  a  private  corporation,  although  called,  in  common  parlance,  an 
officer  of  the  corporation,  he  is  not  technically  to  be  considered 
an  officer  de  facto.  He  is  one  of  the  agents  elected  by  the  vote  of 
the  corporation  for  the  management  of  its  affairs,  or  some  of  them. 
But  a  similar  rule  must  prevail  in  relation  to  the  effects  of  his 
acts,  so  far  as  the  corporation  have  held  him  out  as  an  agent,  and 
third  persons  have  confided  in  his  acts  done  within  the  scope  of 
the  authority  he  appears  to  possess."  If  this  is  the  aiatua  of  a 
director  elected  under  such  circumstances  as  would  make  the  elec- 
tion an  irregularity,  it  makes  but  little  difference  whether  he  is 
called  an  "  officer  de  facto  "  or  an  "  agent"  If  a  corporation  elect 
a  person  a  director  who  is  ineligible  to  that  office,  and  permit  him 
to  act  as  such,  the  corporation  will  be  bound  by  the  acts  which 
he  performs  within  the  scope  of  the  authority  possessed  by  a  di- 
rector, and,  as  his  acts  cannot  be  questioned  by  the  corporation, 
they  cannot  be  by  those  who  claim  under  the  corporation  or  col- 
laterally. McGargle  v.  Coal  Co.,  4  Watts  &  S.  425.  The  courts, 
as  a  rule,  will  not  investigate  the  regularity  of  the  election  or  ap- 
pointment of  an  officer  of  a  corporation  when  the  corporation  itself 
and  the  stockholders  do  not  question  the  agents  authority.  Asso- 
ciation V.  Baldwin,  1  Mete.  (Mass].,  359  ;  23  Fed.  Rep.  858  supra ; 
Beecher  v.  Rolling  Mill  Co.,  45  Mich.  103 ;  7  N.  W.  Rep.  695 ; 
Sugar  Co.  v.  Whitin,  69  N.  Y.  328.  We,  caimot,  therefore,  hold 
that  the  action  of  the  stockholders  had  at  their  meeting  held  in 
Madison,  &  D.,  January  10,  1890,  in  electing  directors,  was  void, 
but,  at  the  most,  it  could  only  be  an  irregularitj'  which  cannot 
be  taken  advantage  of  in  a  collateral  proceeding.     We  must  also 
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hold  that  an  assignment  made  by  the  directors  elected  at  sucii  meet- 
ing, and  in  accordance  with  the  stockholders'  instractions,  is  valid 
as  to  third  persons,  unless  snccessfuUj  assailed  upon  other  grounds 
than  that  of  the  irregularity  of  the  election  of  the  directors  mak- 
ing it 

The  validty  of  the  assignment  in  the  case  at  bar  is  assailed 
upon  the  ground  that  it  was  fraudulent,  and  made  to  hinder,  de- 
lay, and  defraud  creditora.  That  the  question  of  fraud  and  fraudu- 
lent iotent  in  making  an  assignment  can  be  litigated  in  a  proceed- 
ing like  this  suit  has  been  too  often  decided  by  the  courts  to  be  a 
matter  of  serious  doubt  or  controversy.  The  allegation  of  the 
answer  is  that  the  assignment  was  fraudulent,  and  made  to  hinder, 
delay,  and  defraud  the  creditors  of  the  company,  and  was  made  in 
pursuance  of  a  comnspiracy  between  the  assignee  and  one  Mosher 
to  wreck  the  company  and  possess  themselves  of  the  property. 
Both  the  assignee  and  Mosher  were  directors  of  the  company  at  the 
time  the  assignment  was  made.  On  the  trial  it  appeared  that  the 
respondent  and  assignee  was  one  of  the  original  incorporators  of 
the  company,  and  was  its  secretary  from  its  organization  until  the 
date  of  the  assignment ;  and  at  the  meeting  of  the  stockholders  in 
Madison  he  was  elected  a  director,  and  declined  to  be  re-elected 
secretary,  because  he  wished  to  be  made  an  assignee.  It  also  ap- 
pears that  he  was  a  creditor  of  the  company,  and  there  were  unad- 
justed matters  involving  the  title  to  valuable  real  estate  between 
him  and  the  company,  and  that  he  held  title  to  real  estate  that 
belonged  to  the  company  upon  which  some  of  its  most  valuable 
improvements  were  located.  There  was  also,  evidence  tending 
to  show  that  respondent  and  Mosher,  another  of  the  directors^ 
had  entered  into  an  agreement  to  possess  themselves  of  the  prop- 
erty of  the  company  in  fraud  of  the  rights  of  creditors  and  other 
stockholders.  It  was  also  shown  on  the  trial  that  Mr.  Mosher, 
one  of  the  heaviest  creditors  and  a  director,  was  continuously  urg- 
ing the  assignment,  and  threatening  to  attach  the  property  if  it  was 
not  made,  and  Wright  was  not  selected  as  an  assignea  Hartranft 
testified  that  Wright,  the  assignee,  told  him  that  he  and  Mosher 
were  partners,  and  that  he  was  paying  half  the  bills,  and  that  they 
were  to  "  pull "  together,  and  Mosher  was  to  furnish  the  money 
to  buy  the  stock  at  the  sale,  and  they  wel*e  to  run  the  business 
together,  and  that  he  (Wright)   would  have  a  sale  and  sell  the 


Wright  v.  Lee  et  al.  261 

property,  and  he  and  Mosher  buy  it  in  and  be  partners  in  the 
transaction.  This  is  sliown  by  the  evidence  of  E.  C.  Gonsolus 
and  J.  N.  HartranfL  On  the  trial,  as  is  shown  by  the  instruction 
of  the  court  to  the  jury,  quoted  in  the  beginning  of  this  opinion, 
all  question  as  to  the  validty  of  the  assignment  were  taken  from 
the  jury.  We  think,  in  the  testimony  of  the  above  witnesses, 
and  the  circumstances  surrounding  the  making  of  the  assignment, 
that  there  was  enorgh  evidence  introduced  on  the  element  of  fraud 
to  have  had  it  submitted  to  the  jury.  Under  our  code  of  laws, 
actual  fraud  is  always  a  question  of  fact  Civil  Code,  §  3509. 
"  The  great  and  indispensible  requisite  in  all  voluntary  assign- 
ments by  debtors  is  good  faith  ;  the  great  and  fatal  objectiou  is 
fraud  or  the  intent  to  defraud  creditors.  It  is  not  enough  that  an 
assignment  be  for  a  valuable  consideration.  It  must  be  bonajide 
also."  Burrill,  Assignm.,  §  330.  What  constitutes  fraud  is  mat- 
ter of  law.  What  is  sufficient  evidence  of  the  facts  to  require  to 
establish  it  is  for  the  jury  to  find.  When  fraud  appears  on  the  face 
of  the  assignment,  it  is  so  declared  by  the  court  When  depend- 
ent upon  external  proof  it  is  to  be  found  by  the  jury.  We  think 
the  ruling  of  the  court  on  this  branch  of  the  case  was  erroneous. 
The  general  rule  is  that  when  fraud  is  in  issue,  and  there  is  any 
evidence  tending  to  support  it,  the  question  of  fact  should  be  left 
to  the  jury. 

The  fourth  ground  upon  which  the  assignment  is  assailed  is  that 
the  assignor  did  not  comply  with  the  statutory  requirements 
in  relation  to  making  a  valid  assignment,  for  the  reason  that  no 
inventory  and  affidavit  were  ever  filed  as  required  by  law.  The 
law  governing  assignments  for  the  benefit  of  creditors  requires 
that  the  assignor  shall  make  and  file  a  true  inventory  of  all  the 
creditors  ;  their  place  of  residence ;  the  sums  owing  to  them,  and 
the  nature  of  the  debt ;  the  consideration  of  the  liability ;  each 
existing  judgment,  mortgage,  or  other  security ;  the  exempted 
property  of  the  assignor ;  and  a  list  of  all  real  and  personal  prop- 
erty, and  its  value,  and  all  incumbrances  on  it  This  must  be 
done  within  twenty  days  after  the  assignment  The  assignor  must 
make  an  affidavit  to  be  annexed  to  and  filed  with  the  inventory, 
that  it  18  in  all  respects  true  and  just,  according  to  the  best  of  the 
assignor's  knowledge  and  belief.  This  assignment  must  be  re- 
corded, and  the  inventory  filed,  with  the  recorder  of  deeds  of  the 
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county  where  the  assignor  resides  at.  the  date  of  the  assignment, 
or,  if  he  did  not  reside  in  the  state,  with  the  like  of&cer  where  the 
principle  office  is  situated,  or,  if  he  had  no  residence  or  principal 
place  of  business,  with  a  like  officer  where  the  principal  part 
of  the  assigned  property  is  situated.  The  statute  also  provides 
that,  if  these  requirements  are  not  fulfilled,  the  assignment 
shall  be  void  against  creditors  of  the  assignor  and  against 
purchasers  and  incumbrancers  in  good  faith  and  for  value. 
Sections  4667-4671,  Comp.  Laws.  To  the  inventory  as  filed, 
three  objection  were  raised  by  the  appellants :  First,  that  the 
affidavit  annexed  to  the  inventory,  as  originally  filed,  did  not  com- 
ply 'v^ith  the  provisions  of  the  statute ;  second,  that  the  inventory, 
as  originally  filed,  did  not  contain  the  matters  required  by  tlie 
statute  to  be  contained  in  it ;  third,  that  the  inventory,  as  finally 
filed  with  tlie  additional  matter,  was  wholly  unverified. 

The  affidavit  attached  to  the  inventory  was  made  by  Charles  K 
Place,  president  of  the  assignor  company,  and  states  "  that  the 
inventory  h^eto  annexed  is  in  all  respects  just  and  time,  to  tlje 
best  knowledge   and  belief  of  deponent,"   and  that  "deponent 
makes  this  affidavit  on  behalf  of  the  company  assignor."     The 
contention  of  the  appellants  is  that  this  affidavit  is  not  in  accord- 
ance with  the  provisions  of  the  statute,  for  the  reason  that  while 
the  company  was  the  assignor,  the  affidavit  should  have  shown 
the  inventory  to  be  in  all  respects  just  and  true  to  the  best  of  the 
knowledge  and  belief  of  the  assignor,  while  it  only  shows  it  to  be 
in  all  respects  just  and  true  to  the  best  knowledge  and  belief  of 
Place  himself.     This  position  of  appellant  is  clearly  untenable. 
In  the  absence  of  legislative  enactments  or  provisions  made  in  the 
by-laws,  corporations  usually  act  through  their  president,  or  tliose 
representing  him.     He  being  the  legal  head  of  the  body,  when 
an  act  is  performed  by  him,  the  presumption  will  be  indulged  thnt 
the  act  is  legally  done.     Mitchell  v.  Deeds,  49  111.  417  ;  Kmft  v. 
Printing  Co.,  87  N.  Y.   628 ;  Crowly  v.  Mining  Co.  55  Cal.  278. 
In  the  case  at  bar,  however,  there  is  no  need  for  the  presumption, 
because  the  president  of  this  company  was  especially  authorized, 
in   connection   with  the  secretary,   to   execute   this   assignment. 
From  this  authority  the  conclusion  is  inevitable  that  they  could 
make  all  necessary  verifications  to  carry  out   his   insrtuctions. 
There  can  be  no  doubt  that  the  board  of  directors  may  invest  the 
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president  with  authority  to  execute  any  legitimate  instrument 
within  the  scope  of  the  power  of  the  board.  This  may  be  done 
by  an  express  resolution  or  by  acquiescence  in  a  general  course  of 
dealing.     Mor.  Priv.  Corp.  §  588. 

At  this  point,  however,  we  are  met  with  a  seeming  difficulty 
which  has  been  overlooked  by  the  attorneys  for  both  the  appel- 
lants and  respondent,  or  has  been  considered  by  them  as  of  but  little 
or  no  importance.  But,  inasmuch  as  the  point  might  be  urged  as 
material  on  a  new  trial  ordered,  we  have  deemed  it  necessary  to 
express  our  views  upon  it,  although  raised  upon  our  own  motion. 
The  resolution  of  the  board  of  directors  authorizes  and  directs  the 
president,  C.  K  Place,  and  the  secretary  to  make  and  execute  an 
assignment  of  the  property  of  the  company.  The  deed  of  assign- 
ment was  executed,  signed  and  acknowledged  by  both  of  them. 
No  questions,  then,  can  be  raised  in  this  particular  to  that  instru- 
ment, but  the  affidavit  to  the  inventory  is  made  by  C.  E.  Place 
alone.  The  question  might  arise  whether  the  assignment  was  void 
because  the  inventory  was  not  verified  by  the  proper  parties. 
Section  4668,  Coinp.  Laws,  says  :  "  An  affidavit  must  be  made  by 
every  person  executing  an  assignment  for  the  benefit  of  creditors 
to  be  annexed  to  and  filed  "with  the  inventory."  Section  4671, 
id.,  says:  "an  assignment  for  the  benefit  of  creditors  is  void 
against  creditors  of  the  assignor,  and  against  purchasers  and 
incumbrancers  in  good  faith  and  for  value,  if  the  assignment 
is  not  recorded,  and  the  inventory  required  by  section  4667  is  not 
filed.  *  *  *  "  The  statute  evidently  places  as  much  im- 
portance to  the  filing  of  a  proper  inventory  as  it  does  to  the  record- 
ing of  a  proper  deed  of  assignment,  for  it  declares  that  the  failure 
to  do  either  makes  the  assignment  void  as  to  the  parties  named  in 
the  statute.  Section  4674  further  provides  that  "until  the  inven- 
tory and  affidavit  required  by  sections  4667  and  4668  have  been 
made,  *  ^  *  and  the  inventory  filed,  *  *  *  an  as- 
signee for  the  benefit  of  creditors  has  no  authority  to  dispose  (^f 
the  estate  or  convert  it  to  the  purposes  of  the  trust"  It  might 
with  some  force  be  assumed  that  these  sections  in  terms  require 
that  the  affidavit  annexed  to  the  inventory  should  be  made  b}"^  tlie 
persons  executing  the  assignment,  and  annexed  to  and  filed  with 
the  inventory,  and  that  a  failure  to  do  so  renders  the  assignment 
void,  and  that,  this  requirement  being  mandatory,  a  strict  per- 
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formance  of  it  is  a  condition  precedent  to  the  taking  effect  anu 
validity  of  the  assignment  It  appears,  however,  to  us  that  tbe 
most  natural  and  reasonable  construction  of  this  section  is  that,  in 
as  much  as  the  oath  taken  and  affidavit  attached  are  not  constitu- 
ent parts  of  the  inventory  or  of  this  list  of  property  of  the  assignor, 
but  are  extraneous  and  distinct  from  them,  and  are  merely  ;he 
verification  of  them,  they  do  not  in  any  sense  aflEect  the  essenual 
qualities  or  character  of  the  inventory,  or  make  it  any  more  cor- 
rect or  perfect  than  it  is  inherently  without  the  affidavit.  The 
statute  requires — Fii-st,  that  a  correct  inventory  shall  be  made  by 
the  assignor ;  and,  second,  that  it  shall  be  filed  in  the  manner  pre- 
scribed by  section  4669.  The  inventory  must  contain  the  requi- 
sites of  section  4667.  The  filing  is  governed  by  section  4669. 
Neither  of  these  make  any  reference  to  the  affidavit  mentioned  in 
section  4668.  Whether  this  requirement  is  mandatory  or  not,  and 
must  be  strictly  performed  in  order  to  render  the  assignment  valid, 
is  equally  questionable.  This  must  be  determined  by  the  usual 
rules  for  determining  such  questions. 

Sutherland,  in  his  work  on  Statutory  Construction,  (section 
447),  says :  "  When  a  statute  is  affirmative,  it  does  not  neces- 
sarily imply  that  the  mode  or  time  mentioned  in  it  are  excliisive, 
and  that  the  act  provided  for,  if  done  at  a  different  time  or  in  a 
different  manner,  will  not  have  effect  Such  is  the  literal  impli- 
cation, it  is  true ;  but  since  the  letter  may  be  modified  to  give  effect 
to  the  intention,  namely,  that  the  legislature  intends  what  is  rea- 
sonable, and  especially  that  the  act  shall  have  effect ;  that  its  pur- 
pose shall  not  be  thwarted  by  any  trivial  omission,  or  a  departure 
from  it  in  some  formal,  incidental,  and  comparitively  unioiport- 
ant  particular."  Judge  Cooley,  in  his  admirable  work  on  Consti- 
tutional Limitations,  (page  93),  gives  the  following  rule  for  deter- 
mining whether  statutes  are  mandatory  or  directory  :  **  Those 
directions,  which  are  not  of  the  essence  of  the  things  to  be  done, 
but  which  are  given  with  a  view  merely  to  the  orderly  and  prompt 
conduct  of  the  business,  and  by  a  failure  to  obey  which  the  rights 
of  those  interested  will  not  be  prejudiced,  are  not  commonly  to  be 
regarded  as  mandatory ;  and  if  the  act  is  performed,  but  not  in 
the  time  or  in  the  precise  mode  indicated,  it  may  still  be  sufficient 
if  that  which  is  done  accomplishes  the  substantial  purpose  of  the 
statute." 
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In  respect  to  the  reqairemeuts  of  the  assignment  statutes  relat- 
ing to  the  inventory,  it  seems  that  the  essential  thing  to  be  doue, 
or  the  substance  of  the  thing  to  be  provided  for,"  is  tlie  making 
and  filing  of  a  correct  inventory  of  the  assets  of  the  assignor  within 
twenty  days  after  the  execution  of  the  deed  of  assignment  The 
creditors  are  concerned  and  interested  in  this  alone.  It  is  essen- 
tial that  it  should  be  as  correct  as  possible,  and  be  filed  within 
the  time  for  the  information  of  all  concerned.  Yet  neither  the 
oath  nor  affidavit  of  the  assignor  could  make  it  more  complete  or 
correct,  or  be  more  conclusive  evidence  that  it  was  correct,  or  add 
anything  to  it  in  any  essential  particular,  or  be  of  any  benefit  to 
any  one.  The  verification  might  be  a  sanction  or  pledge  binding 
on  the  conscience  of  the  assignor  as  an  evidence  of  his  good  faith 
in  making,  the  inventory.  It  is  but  a  mere  formality,  so  far  as 
any  practical  eflEect  or  beneficial  use  is  concerned,  for  the  inven- 
tory could  be  shown  to  be  incorrect  or  incomplete  if  it  was  so, 
as  well  with  as  without  the  affidavit  In  the  case  before  us  the 
affidavit  of  Place  alone  shows  an  attempted  compliance  with  the 
statute,  and,  as  far  as  he  is  concerned,  does  comply  with  it ;  and 
we  are  led  to  the  conclusion  that  the  failure  of  the  secretary  to 
affix  his  affidavit  to  the  inventory,  his  failure  being  a  compara- 
tively unimportant  requirement,  does  not  invalidate  an  otherwise 
valid  assignment 

As  to  the  inventory.  It  appears  from  the  undisputed  evidence 
that,  after  the  assignment  was  made  and  filed,  an  inventory,  veri- 
fied as  stated  above,  was  filed  in  the  register  of  deeds*  office  of  Lake 
county.  After  this.  Place  took  this  inventory  from  the  files  and 
took  it  apart,  and  inserted  five  pages  of  additional  matter,  con- 
taining a  list  of  other  personal  property  belonging  to  the  assignor 
company.  It  was  then  returned  to  the  register  of  deeds  without  an 
additional  verification.  A  close  inspection  of  the  record  in  the  case 
discloses  the  fact  that  the  assignor  company  had  large  dealings  with 
the  Bank  of  South  Dakota  previous  to  the  assignment  and  at  this 
time  there  were  a  large  number  of  notes  that  had  been  left  by  the 
company  in  the  hands  of  the  bank  for  collection  or  otherwise,  which 
had  been  paid,  to  be  accounted  for  by  the  bank.  In  accounting 
for  them  there  was  some  difference  claimed  by  the  company  as 
errors  in  the  calculations  upon  the  amounts  due  on  notes  and  the 
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amount  collected,  and  it  was  holding  the  bank  for  this  difEereaccL 
When  the  first  inventory  was  filed,  the  assignor  made  the  follow- 
ing statement  in  relation  to  these  notes  :  "  Against  the  ten  notes 
fii-st  above  owing  to  the  Bank  of  South  Dakota  there  are  a  num- 
ber of  claimed  errora  or  unexplained  differences.  The  particulars 
we  are  unable  to  give,  but  the  purported  lists  are  hereto  attached 
as  schedule  G,  none  of  which  are  in  the  possession  of  the  corpora- 
tion, and  no  vouchei*s  for  the  same."  It  was  this  schedule  G  that 
was  put  in  the  inventory  after  it  was  filed  in  the  office  of  the  regis- 
ter of  deeds.  Evidently  it  was  intended  to  have  been  placed  in  it 
when  it  was  first  filed,  as  the  above  extract  from  the  inventory 
clearly  indicated.  The  inventory,  so  far  as  this  case  is  concerned, 
must  be  presumed  to  have  been  verified  as  if  this  schedule  was 
attached  when  it  was  filed.  There  is  no  fraud  urged  in  reference 
to  this  particular  transaction.  If  any  inference  can  be  drawn  from 
it,  it  rather  shows  an  honest  effort  to  comply  with  the  law.  There 
was  no  endeavor  to  conceal  or  keep  back  property  belonging  to 
the  assignor,  or  suppress  information  in  relation  to  the  property 
standing  of  the  company. 

It  is  unnecessary  to  review  the  alleged  errors  in  relation  to  the 
exclusion  of  evidence  relative  to  the  value  of  the  property  taken, 
because  for  the  error  of  the  trial  court  in  excluding  from  the  jury 
the  evidence  tending  to  show  fraud  in  making  the  assignment, 
and  that  it  was  made  to  hinder,  diilay,  and  defraud  creditors,  the 
cause  must  be  reversed  and  remanded  for  a  new  tiral ;  and  it  is 
so  ordered. 

Kellam,  p.  J. — I  concur  in  the  decision  of  this  case  as  to  re- 
versal. I  am  not,  however,  entirely  satisfied  that  section  4668, 
Comp.  Laws,  requiring  the  assignor  to  make,  attach  to,  and 
file  with  the  inventory  an  afiidavit,  in  verification  of  the  same, 
should  be  regarded  as  directory  only  ;  and,  if  not, — if  the  affidavit 
is  indispensable  to  make  the  inventory  complete  under  the  statute, 
— then  I  am  not  fully  satisfied  that  the  affidavit  made  by  the 
president  alone  was  sufficient,  where  the  authority  to  make  and 
execute  the  assignment  had  been  expressly  and  specially  confered 
by  resolution  upon  the  two  officers,  president  and  secretary.  As 
this  particular  question  was  not  argued,  I  prefer  to  reserve  my 
opinion. 
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Corson,  J., — I  concur  in  revei'sing  the  jujignient  of  the  court 
below  on  the  ground  that  the  court  erred  in  not  submitting  the 
question  of  actual  fraud  in  the  assignment  to  the  jury.  Or  the 
other  questions  discussed  I  express  no  opinion. 

On  rehearing. 

Kellam,  J. — This  case  is  now  before  us  upon  rehearing.  The 
original  opinion  is  published  in  1  S.  D. — ,  and  in  51  N.  W.  Rep. 
706,  where  the  facts  are  fully  stated.  Appellants  asked  and  were 
allowed  a  rehearing  for  the  further  discussion  of  the  following 
propositions  :  (1)  The  court  erred  in  holding  that  the  question 
of  noncompliance  with  the  statute  in  relation  to  foreign  corpom- 
tions  could  not  be  inquired  into  collaterally ;  (2)  in  holding  that 
the  La  Belle  Ranche  Horse  Importing  Company  (respondent's  as 
signer)  was  a  de  facto  corporation ;  (8)  in  holding  that  a  sufficient 
affidavit  was  made  to  the  inventory  ;  (4)  in  holding  the  inventory 
to  be  in  compliance  with  •  the  provisions  of  the  assignment  laws 
of  the  state. 

So  far  as  they  are  pertinent  to  either  of  the  questions  thus  pre- 
sented, the  facts  are  not  in  dispute.  The  assignor,  the  La  Belle 
Ranche  Horse  Importing  Company,  was  a  foreign  corporation,  or- 
ganized under  the  laws  of  the  state  of  Minnesota,  and  it  had  never 
complied  with  the  provisions  of  sections  3190-3192  of  the  Com- 
piled Laws,  by  filing  with  the  secretary  of  the  territory  of  Dakota, 
or  with  the  secretary  of  state  of  the  state  of  South  Dakota,  a  copy 
of  its  articles  of  incorporation,  or  by  the  appointment  of  an  agent 
residing  in  the  territory  authorized  to  accept  service  of  process. 
The  contention  of  appellants  was  and  is  that,  without  compliance 
with  these  provisions,  such  foreign  corporation  was  incapable  of 
transacting  business  in  this  jurisdiction,  and  that  every  contract 
it  attempted  to  make  was  void,  and  should  be  so  declared  upon  a 
showing  of  such  noncompliance.  Neither  side,  of  course,  ques- 
tions the  inherent  power  of  the  state  to  exclude  foreign  corpora- 
tions from  transacting  business  within  its  limits,  subject  to  the 
constitution  and  laws  of  the  United  States,  as  declared  in  such 
cases  as  Bank  v.  Earle,  13  Pet  588 ;  Paul  v.  Virginia,  8  Wall, 
168 ;  Carroll  v.  East  St  Louis,  67  111.  568 ;  Doyle  v.  Insurance 
Co.,  94  U.  S.  535 ;  Thompson  v.  Waters,  25  Mich.  214 ;  People 
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V.  Association,  92  N.  Y.  811.     The  question  here  is  not  as  to  the 
existence  of  the  power,  but  to  what  extent,  if  at  all,  the  state  h:i5 
undeiiiaken  to  exercise  it,  and  what  is  the  legal  effect  of  what  it 
has  done.     The  constitutional  provision  which,  it  is  also  claimed 
makes  void  any  attempt  of  this  foreign  corporation  to  transact 
business  in  this  state  under  the  conceded  conditions  of  this  case,  i*^ 
as  follows :     "No  foreign  corporation  shall   do  any   business   in 
this  state  without  having  one  or  more  known  places  of  business 
and  an  authorized  agent  or  agents  in  the  same,  upon  whom  pro- 
cess may  be  served."     Section  6,  art  17,  Const     The  admission 
of  the  respondent  is  that  his  assignor,  a  foreign  corporation,  had 
not  filed  its  articles  of  incorporation  with  the  secretary  of  the  terri- 
tory or  of  the  state,  nor  filed  an  appointment  of  an  agent  with  such 
secretary,  or  in  the  office  of  the  register  of  deeds  of  the  county  in 
which  its  principal  place  of  business  is  located.     It  will  be  at 
once  observed  that  the  constitutional  provision  does  not  require 
either  of  these  things  to  be  done.     Its  requirement  is  satisfied  if 
such  foreign  corporation  had  in  fact  a. known  place  of  business, 
and  an  authorized  agent,    upon  whom  process  might  be  served 
in  this  state.     It  was  not  required  of  respondent,  as  assignee,  in 
order  to  validate  the  acts  of  his  assignor,  that  he  show  that  such 
assignor  had  met  the  prescribed  conditions.     That  he  had  not 
done  so,  if  material  at  all,  was  defensive,  and  must  come  from  the 
other  side.     Sewing  Machine  Co.  v.  Moore,  2  Dak.  280  ;  8  N.  W. 
Rep.  131 ;  Lumber  Co.  v.  Keefe  (Dak.),  41  N.  W.  Rep.  743.    The 
admission  did  not  negative  the  conditions  named  in  the  constitu- 
tion.    It  was  not  admitted  by  plaintiff,  nor  proved  by  defend- 
ants, that  such  corporation  did  not  in  fact  have  a  known  place  of 
business  and  an  authorized  agent  in  this  state,  but  only  that  it  had 
not  filed  its  articles  of  incorporation,  nor  filed  any  appointment  of 
an  agent ;  hence  it  does  not  appear  but  that  respondent's  assignor 
was  fully  qualified  to  transact  business  in  this  state,  so  far  as  the 
constitutional  provision  controls. 

Section  3190,  Comp.  Laws,  is :  "  No  corporation  created  or  or- 
ganized under  the  laws  of  any  other  state  or  territory  shall  trans- 
act any  business  within  this  territory  *  *  *  until  such 
corporation  shall  have  filed  in  the  office  of  the  secretary  of  the 
territory  a  duly  authenticated  copy  of  its  charter  or  articles  of  in- 
corporation, and  shall  have  complied  with  the  provisions  of  this 
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article,"  etc  Section  3192  names  the  other  provisions  to  be  com- 
plied with,  to  wit,  the  appointment  of  a  resident  agent,  authorized 
to  accept  service  of  process,  and  the  recording  of  the  same  in  the 
office  of  the  secretary  of  the  territory  (now  state),  and  of  the  regis- 
ter of  deeds  of  the  county  wherein  such  agent  resides.  It  is  speci- 
fically admitted  that  this  was  not  dona  The  defendants  claimed 
below,  and,  as  appellants  they  claim  here,  as  already  observed, 
that  the  consequence  of  such  non-compliance  was  to  render  void 
and  of  no  efifect  every  attempted  act  or  contract  of  such  non-com- 
plying corporation.  Upon  the  former  examination  and  decision 
of  this  case,  we  were  impressed  with  the  great  diversity  of  views 
expressed  by  different  courts  upon  this  question,  under  constitu- 
tional and  statuatory  provisions  like  our  own  ;  but  a  closer  study 
satisfies  us,  not  only  that  the  conclusions  of  the  courts  are  irrecon- 
cilable with  each  other,  but  that  no  general  controlling  principal 
can  be  deduced  from  the  judgments  or  the  reasoning  of  the  casea 
In  some  instances,  as  in  Bank  v.  Page,  6  Or.  431,  it  is  argued 
that  the  evident  legislative  intent  was  to  prevent  disqualified  for- 
eign corporations  from  transacting  business  in  that  state,  and  that, 
as  no  specific  penalty  was  prescribed  as  a  punishment  for  a  vio- 
lation of  such  prohibitory  law,  the  legislature  must  have  under- 
stood and  intended  that  the  usual  result  would  follow  an  attempt 
to  make  an  unlawful  and  prohibited  contract,  to  wit,  that  it  would 
be  void  and  unenforceable,  as  otherwise  there  would  be  no  penalty, 
and  the  law  would  be  simply  an  expression  of  legislative  opinion, 
without  means  for  its  enforcement  j  while  in  such  cases  as  Woods 
v.  Armstrong,  54  Ala.  150,  followed  in  Dudley  v.  Collier  (Ala.), 
6  South  Rep.  304,  the  fact  that  a  penalty  is  provided  in  the  law 
is  regarded  as  important,  if  not  controlling,  in  establishing  the 
severely  prohibitory  character  of  the  law,  and  in  making  the  con- 
tract void ;  while  in  still  other  cases,  as  Lumber  Co.  v.  Thomas 
( W.  Va.),  11  S.  E.  Rep.  37,  the  presence  of  a  penalty  in  the  law  is 
taken  to  mean  that  the  legislature  intended  no  other  forfeiture  or 
disadvantage  to  result  from  non-compliance  with  the  law,  and  the 
contract  of  the  non-complying  foreign  corporation  was  held  good. 
With  these  cases,  and  many  others  of  which  these  are  simply  repre- 
sentative, before  us,  we  conclude  that  a  collation  and  attempted 
analysis  of  them  would  be  profitless  in  developing  from  them  any 
general  principle  or  rule  adopted  by  the  courts  in  the  construction 
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of  statutes  of  this  kiud.  The  only  proposition  upon  which  all 
agree  is  the  elementary  one  that  the  statute  should  be  given  such 
eflfect  as  the  legislature  intended.  It  certainly  was  not  intended 
by  it  to  adopt  or  announce  a  policy  of  excluding  or  even  discour- 
aging foreign  corporations  from  transacting  business  in  this  terri- 
tory or  state,  for  it  named  very  easy  conditions  upon  which  their 
right  and  qualification  might  be  established  and  made  unquestiona- 
ble. The  leading  thought  and  primary  design  of  the  legislature 
undoubtedly  was  to  protect  the  people  of  this  state  from  imposi- 
tion and  loss  at  the  hands  of  alien  corporations,  whose  responsi- 
bility, character,  powers,  and  home  were  unknown  to  them. 
They  must  file  copies  of  their  articles  of  incorporation,  so  that 
their  powers  and  the  character  of  the  corporation  might  be  known 
to  those  who  might  have  occasion  to  deal  with  them,  and  they 
must  publicly  announce  upon  whom,  as  their  agents,  process 
might  be  served,  if  found  necessary  to  bring  suit,  and  thus  bring 
themselves  within  the  jurisdiction  of  the  courts.  Until  the  foreign 
corporation  does  this  it  has  no  legal  right  or  standing  to  transact 
business  in  the  state;  but  it  does  not  follow  that  it  was  intended 
that  every  attempt  to  do  so  should  be  void  without  regard  to  its 
eflfect  u])on  either  party.  The  statute  was  designed  to  place  for- 
eign corporations,  in  respect  to  a  knowledge  of  their  powers,  the 
object  of  their  incorporation,  and  the  jurisdiction  of  our  courts 
within  the  state  over  them,  in  the  same  position  as  domestic  cor- 
porations. In  the  case  either  of  domestic  or  foreign  corporations, 
the  state  names  the  conditions  upon  which  it  may  transact  busi- 
ness. It  does  it  in  its  sovereign  capacity,  as  the  conservator  of 
the  rights  and  best  interests  of  its  citizens.  The  state,  which  alone 
can  name  the  conditions,  can  alone  enforce  their  observance.  The 
statute  in  this  case  is  directed,  not  against  the  contract  made  or  the 
act  done,  but  against  the  party  acting.  The  wrong  done  in  disre- 
garding the  law  is  against  the  state,  and  not  against  the  individ- 
ual. It  may  have  been  to  the  advantage  of  the  individual.  Trans- 
acting business  in  the  state  without  commpliance  with  the  statu- 
tory conditions  is  a  usurpation  of  power  by  the  corporation,  but 
with  the  state  rests  the  right  to  elect  whether  it  will  acquiesce  in 
such  usurpation,  or  dispute  and  prevent  it  This  is  the  rule  in 
respect  to  a  domestic  corporation,  certainly  where  it  is  conceded 
there  was  legal  authority  for  its  creation.    Ang.  &  A.  Corp.  §§  94, 
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636 ;  Lehman  v.  Warner,  61  Ala.  455 ;  Cochran  v.  Arnold,  58 
Pu.  Sl  399  ;  Baker  v.  Backus,  32  111.  79  ;  Humphreys  v.  Mooney, 
5  Colo.  282  ;  North  v.  State,  107  Ind.  356 ;  8  K  E.  Rep.  159 ; 
Doyle  V.  Petroleum  Co.,  44  Barb.  239.  And  if  this  is  the  rule 
ia  respect  to  domestic  corporations,  and  the  object  and  purpose 
of  this  law  is  as  far  as  practicable  to  make  the  foreign  corporation 
within  the  state  as  a  domestic  one,  why  should  not  the  rule  apply, 
leaving  to  the  state  and  not  to  an  individual  litigant,  who  may 
not  even  be  a  resident  of  the  state,  the  election  of  insisting  upon 
an  entire  compliance  with  the  law,  or  a  waiver  of  such  conipli- 
ance?  We  think  it  should,  and  in  this  conclusion  we  are  directly 
supported  by  the  supreme  court  of  North  Dakota  construing  the 
same  law,  inherited  from  the  territory  by  both  states.  Mill  Co. 
v.  Bartlett,  (N.  D.),  54  N.  W.  Rep.  544.  See  also,  Grant  v.  Coal 
Co.,  80  Pa.  St  208. 

In  our  former  opinion,  it  was  suggested  that  the  state  might  pro- 
ceed under  sections  5345,  5346,  Comp.  Laws,  providing  that  the 
remedies  heretofore  reached  by  writ  of  quo  warranto^  might  be  ob- 
tained by  civil  action,  as  provided  in  said  sections.  Against  this 
suggestion,  appellant  contends  that  said  sections  were,  by  impli- 
cation, repealed  by  the  state  constitution,  and  that  in  any  event, 
they  are  inapplicable  in  the  case  of  a  foreign  corporation.  In  our 
judgment,  neither  contention  can  be  maintained.  In  People  v. 
Association,  84  Cal.  114 ;  24  Pac.  Rep.  277,  cited  by  appellant 
in  support  of  the  theory  of  repeal,  the  facts  were  not  as  here. 
There  the  legislature  had  expressly  abolished  the  writ  of  qiw  war- 
raniOj  and  proceedings  by  information  in  the  nature  of  quo  war- 
ranto, and  by  the  same  section,  and  in  continuous  language, 
provided  that  the  remedies  obtainable  under  the  abolished  writ 
and  proceedings  might  thereafter  be  obtained  by  civil  actions,  in 
the  manner  thereinafter  provided.  Section  802,  Code  Civ.  Proc. 
1872.  But  here  the  territorial  legislature  made  no  attempt  to 
abolish  either.  Such  attempt  would  have  been  abortive,  if  under- 
taken, for  the  powers  and  jurisdiction  of  the  territorial  courts  were 
established  by  the  organic  act,  and  included  the  power  and  right  to 
issue  all  common-law  writs.  The  civil  action  provided  by  those 
sections  was  therefore  not  exclusive,  but  cumulative.  In  the  Cali- 
fornia case,  however,  the  legislature  abolished  the  writ,  and  in  the 
same  breath  provided  a  new  remedy.     The  two  provisions  were 
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evidently  intended  to  be  interdependent,  so  that  there  might  have 
been  reason  for  holding  that  the  new  constitution,  which  restored 
the  abolished  writ,  also  had  the  effect  of  repealing  the  provision 
for  a  substitute  ;  but  in  that  case  even  the  court  did  not  go  to  ttat 
extent.  It  simply  recognized  the  fact  that  such  contention  might 
be  made,  and,  without  passing  upon  the  question,  suggested  the 
answer  that,  even  if  the  claim  of  implied  repeal  were  allowed,  the 
power  of  the  court  was  quite  as  broad  under  the  writ  of  quo  taar- 
ranto  as  under  the  statute  claimed  to  be  repealed.  Repeals  by 
imjjjication  are  not  favored,  and  we  see  no  reasonable  ground  for 
holding  that  the  constitutional  provision  defining  the  jurisdiction 
of  the  courts  created  by  it  repealed  the  statutory  section  cited. 

Appellant  further  contends  that  the  civil  action  provided  for 
by  the  statutory  sections  under  consideration  is  not  available 
against  a  foreign  corporation,  for  the  reason  that  the  purpose  of 
the  action  must  be  "  vacating  the  charter  or  articles  of  incorpora- 
tion, or  for  annulling  the  existence  of  a  corporation,  and  that  the 
courts  of  this  state  cannot  vacate  the  charter,  or  annul  the  exist- 
ence of  a  foreign  corporation."  If  this  reasoning  is  conclusive, 
what  shall  be  done  with  the  first  of  the  two  cited  sections, — 5345. 
— which  declares  that  the  remedies  formerly  attainable  by  quo  war- 
ranio  proceedings  might  thereafter  be  obtained  by  the  civil  action 
provided  for  by  the  subsequent  sections.  This  would  seem  to  be 
a  plain  declaration  by  the  legislature  of  the  intended  scope  of  these 
sections  and  of  the  action  authorized.  The  jurisdiction  of  our 
courts,  prior  to  the  enactment  of  these  sections,  to  control  foreign 
corporations  within  the  state  by  quo  warranto  proceedings,  can 
hardly  be  questioned  ;  and  it  is  expressly  enacted  that,  if  thei^ 
were  such  remedy  by  quo  warranto^  it  might  now  be  obtained  by 
civil  action.  True,  the  purpose  of  the  action  is  to  "annul  the 
existence  of  the  corporation,"  but  that  must  be  taken  to  mean  its 
existence  within  this  state.  Whenever  it  attempst  illegally  to 
come  into  this  state,  and  live,  and  exercise  the  functions  of  a  living 
corporation,  it  may  be  proceeded  against  in  this  civil  action,  and 
its  existence  within  this  state  annulled.  The  Ohio  statute  is  simi- 
lar to  oure,  but  it  has  not,  like  ours  an  authorative  declaration  of 
its  intended  scope,  and  it  is  held  to  apply  to  foreign  and  domestic 
corporations  alike.  State  v.  Insurance  Co.,  47  Ohio  St  167  ;  24 
K  E.  Eep.  392.     But,  even  if  appellant  were  clearly  right  upon 
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both  these  minor  questions,  the  merits  of  this  controversy  upon 
the  major  question  of  whether  the  validity  of  the  executed  acts  of 
a  foreign  corporation  may  be  investigated  and  settled  in  a  col- 
lateral proceeding  for  that  purpose,  remains  unaffected ;  for,  with 
the  statute  authorizing  a  civil  action  repealed,  quo  warranto  pro- 
ceedings would  still  remain,  and,  as  suggested  in  People  v.  Associa- 
tion, supra,  are  entirely  adequate  for  the  maintenance  of  the  au- 
thority of  the  state  against  a  usurping  corporation,  whether  foreign 
or  domestic.  We  might  say  in  passing  that  the  constitutional 
authority  of  the  supreme  and  circuit  courts  to  issue  writs  of  qiu) 
warranto,  and  to  hear  and  determine  the  same,  must  be  under- 
stood to  give  such  courts  jurisdiction  of  cases  in  which  the  infor- 
mation in  the  nature  of  quo  warranto  has  become  a  substitute  for 
the  ancient  writ    State  v.  Gardner  (S.  D.),  54  N.  W.  Rep.  606. 

The  second  proposition  of  appellant  in  the  petition  for  rehearing 
is  the  eiTor  of  the  court  in  treating  a  foreign  corporation  under 
consideration  as  a  de  facia  corporation.  Appellant's  amended 
answer,  upon  which  this  action  was  tried,  alleges  "  that,  at  the 
time  of  its  pretended  assignment,  the  La  Belle  Banch  Horse  Im- 
porting Company  was  a  foreign  corporation,  incorporated  under 
and  by  virtue  of  the  laws  of  the  state  of  Minnesota,"  and  then  avers 
its  incapacity  to  make  the  assignment  under  consideration,  or  to 
do  any  other  business  in  this  state,  because  it  had  not  complied 
with  the  requirements  of  the  statute  already  noticed  as  to  foreign 
corporationa  The  question,  then,  is  this :  Is  a  corporation,  duly 
organized  under  the  laws  of  another  state,  but  doing  business  in 
this  state,  without  having  complied  with  the  statutory  conditions 
named,  entitled  to  be  considered  and  treated  as  a  de  facto  corpora- 
tion ?  If  we  have  correctly  decided  the  first  proposition  discussed, 
there  can  be  little  doubt  as  to  this.  We  have  already  said  that 
the  acts  of  such  a  body  were  valid  as  corporate  acts  until  such 
assumption  of  authority  is  challenged  by  the  state.  This  is,  at 
least,  equivalent  to  saying  that,  during  the  time  the  state  acquiesces 
in  the  transaction  of  business  by  such  foreign  corporation,  it  must 
be  considered  and  held  to  be  a  c2e  facto  corporation.  This  case 
is  radically  different  from  Empire  Mills  v.  Alston  Grocery  Co., 
(Tex.  App,),  15  S.  W.  Rep.  505.  There  it  appeared  and  it  was 
so  stated  in  the  opinion,  that  the  grocery  company  had  never  or- 
VOL.  VIII — 35 
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gaiiized  at  all  The  court  says:  ^' An  examination  of  the  case 
before  us  discloses  no  organization  at  any  time  or  place."  They 
had  no  standing  as  a  foreign  corporation.  Besides,  in  that  case, 
which  was  upon  demurrec,  it  was  admitted  that  the  purpose  of 
the  alleged  incorporators  was  to  commit  a  fraud  upon  the  laws  of 
Texas,  where  they  attempted  to  do  business,  and  upon  Iowa, 
where  they  pretended  to  file  their  articlea  No  such  facts  appear 
here. 

Appellant's  third  proposition  is  that  the  court  erred  in  holding 
that  a  sufficient  affidavit  was  made  to  the  inventory.  The  two 
respects  in  which  the  affidavit  in  this  case  is  assailed  are  (1),  that 
it  is  not  made  by  the  assignor,  (the  corporation),  but  by  its  presi- 
dent, and  does  not  verify  its  statements  according  to  the  best 
knowledge  and  belief  of  the  assignor,  (the  corpcJltition),  but  accord- 
ing to  the  best  knowledge  and  belief  of  its  president,  who  makes 
it ;  and  (2)  that,  as  the  board  of  directors  had  authorized  the 
president  and  secretary  to  execute  the  assignment,  it  was  neces- 
sary that  both  make  and  sign  the  affidavit  W6  are  satisfied 
neither  point  is  good,  for  reasons  stated  at  length  in  the  former 
opinion,  written  by  Judge  Bennett.  A  corporation  could,  of 
course,  make  no  affidavit  except  by  an  agent,  and  no  agent  could 
truthfully  swear  to  the  best  knowledge  and  belief  of  any  person 
or  peraons  other  than  himself.  Any  attempt  to  do  so  would  be 
uncandid  and  worthless  on  its  face.  The  object  of  the  statutory 
provision  was  to  secure  an  inventory  whose  justness  and  truth- 
fulness should  be  guaranteed  by  the  oath  and  conscience  of  the 
assignor.  In  the  case  of  a  corporation,  we  think  tliat  its  presi- 
dent, or  its  secretaiy,  or  any  other  managing  agent,  is  presumably 
qualified  to  make  the  affidavit 

It  is  next  urged  that  the  court  erred  in  holding  the  inventory  to 
be  in  compliance  with  the  provisions  of  the  assignment  laws  of 
this  state.  In  the  petition  for  rehearing  the  appellant  represents 
that  but  a  part  of  the  objections  raised  against  the  inventory  was 
considered  by  the  court,  or  at  least  discussed  in  the  opinion,  and 
urges  upon  our  present  notice  that  the  inventory  does  not  even 
purport  to  contain  "  a  list  of  all  the  creditors  of  the  assignor ; '' 
and  it  shows  upon  its  face  that  it  does  not  contain  a  list  of  all  the 
creditors.  It  was  not  necessary  that  the  inventory  should  adver- 
tise itself  as  containing  all  the  creditors.     It  is  not  so  much  what 
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it  purports  to  contain  as  what  it  does  contain  that  is  important 
The  statute  does  not  require  the  inventory  itself  to  state  that  it 
contains  all  the  creditors.  Landauer  v.  Oonklin  (S.  D.),  54  N.  W. 
Kep.  322.  If  we  understand  appellant's  contention,  it  is  that  the 
schedule  affirmatively  shows  that  it  does  not  contain  all  the  creditors 
of  the  assignor,  because  it  shows  that  certain  of  its  lands  are  subject 
to  mortgage  liens,  while  the  holders  of  such  liens  do  not  appear 
as  creditors.  But,  assuming  this  to  be  correct,  it  does  not  follow 
that  the  holder  of  a  claim  against  the  lands  is  necessarily  a  credi- 
tor of  the  assignor.  The  company  may  have  bought  and  held 
these  lands,  subject  to  the  incumbrances  referred  to,  without  mak- 
ing itself  a  debtor  to  the  holder  of  such  incumbrancea  It  is  only 
"  ereditora  of  the  assignor  "  that  are  required  to  be  listed  by  the 
provisions  of  the  law  under  which  their  objection  is  mada 

It  is  next  suggested,  as  a  defect  in  the  inventory,  that  it  "  no- 
where specifies  the  incumbrances  on  any  particular  piece  of  land, 
giving  the  name  of  the  party  holding  the  mortgage,  his  place  of 
residence,  the  true  consideration  of  the  liability,  or  the  place  where 
it  arosa"  Without  discussing  what  would  be  a  sufficient  compli- 
ance as  to  particularity  of  detail  with  subdivision  7  of  said  section 
4667,  requiring  the  inventory  to  show  all  the  assignor's  property, 
"  and  the  incumbrances  existing  thereon,"  we  content  ourselves  by 
saying  that  it  nowhere  appears  that  the  incumbrances  referred  to 
were  upon  separate  or  particular  pieces  of  the  lands  described. 
All  the  incumbrances  may  have  rested  upon  all  the  lands.  To 
justify  an  examination  of  either  of  these  objections  upon  the  merits 
would  require  us  to  assume  facts  which  are  not  proved.  Appel- 
lant also  objects  to  the  inventory  of  the  notes  owned  and  assigned 
by  the  assignor,  because  at  the  end  of  this  schedule  appears  the 
statement :  "  All  the  notes  in  this  division  No.  2  were  listed  by 
the  ex-secretary  and  treasurer,  George  K  Wright,  and  are  in  his 
possession,  together  with  all  other  papers  and  books  belonging  to 
the  corporation."  We  apprehend  it  is  unimportant  who  actually 
makes  the  list,  provided,  when  made,  the  assignor  adopts  it,  and 
verifies  it,  as  required  by  the  statute,  which  appears  to  have  been 
done  in  this  case.  In  construing  an  assignment  for  the  benefit  of 
creditors  under  our  statute,  the  same  rules  apply  as  in  cases  of 
ordinary  contracts  and  conveyances,  and,  if  allowable,  within  its 
terms,  such  interpretation  and  construction  should  be  given  to  an 
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assignment  as  will  render  it  legal  and  operative,  rather  than  tiiat 
which  will  render  it  illegal  and  void.  Landauer  v.  Conkhn, 
supra ;  Burrill,  Assignm.  (5th  Ed.),  p.  480 ;  Townsed  v.  Steara.^, 
32  N.  Y.  209 ;  Bank  v.  Dunn,  67  Ala.  881. 

We  have  thus  considered,  at  length,  the  several  points  upon 
which  appellant  asks  to  be  reheard,  and  find  nothing  which  leads 
us  to  believe  we  were  in  error  in  our  former  decision. 

Upon  the  part  of  respondent,  the  claim  is  made  upon  this  rehear- 
ing that,  upon  the  execution  and  delivery  of  this  assignment,  the 
property  covered  by  it  passed  into  the  custody  of  the  law,  and  so 
beyond  the  reach  of  attachments,  and  this  contention  is  based  upon 
section  4675,  Comp.   Laws,  providing  as  follows :      "  After  the 
lapse  of  six  months  from  the  date  of  filing  his  bond,  the  assignee, 
on  motion  of  one  of  the  creditors,  with  ten  days'  notice,  accom- 
panied by  an  affidavit  of  the  creditor,  his  agent  or  attorney,  setting 
forth  his  claim  and  the  amount  thereof,  and  that  no   account 
has  been  filed  within  six  months,  may  be  ordered  by  the  court, 
or  by  the  judge  thereof,  at  any  place  in  his  judicial  district, 
to  render  an  account  of  his  proceedings  within  a  given   time, 
to  be  fixed  by  the  court  or  the  judge  thereof,  not  to  exceed 
fifteen  days.     All  proceedings  under  this  title  shall  be  subject  to 
the  order  and  supervision  of  the  judge  of  the  district  court  of  the 
county  in  which  such  assignment  was  made,  and  such  judge  may, 
from  time  to  time,  in  his  discretion,  on  the  petition  of  one  or  more 
of  his  creditors,  by  order,  citation,  attachment,  or  otherwise,  re- 
quire any  assignee  or  assignees  to  render  accounts  and  file  reports 
of  his  or  their  proceedings,  and  of  the  condition  of  such  trust  es- 
tate, and  may  order  or  decree  distribution  thereof ;  and  such  judge 
may,  in  his  discretion,  for  cause  shown,  remove  any  assignee  or 
assignees,  and  appoint  another  or  others  instead,  who  shall  give 
such  bonds  as  the  judge,  in  view  of  the  conditions  and  value  of 
the  estate,  may  direct ;  and  such  order  or  removal  and  appoint- 
ment shall  in  terms  transfer  to  such  new  assignee  or  assignees  all 
the  trust  estate,  real,  personal,  and  mixed,  and  may  be  recorded 
in  the  deed  records  in  the  office  of  register  of  deeds  of  any  county 
wherein  any  real  estate  affected  by  the  assignment  may  be  situated. 
And  such  judge  may  by  order,  which  may  be  enforced  as  u{>on 
proceedings  for  contempt,  compel  the  assignee  or  assignees  so  re- 
moved to  deliver  all  property,  money,  choses  in  action,  lKX)k  ar- 
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counts,  and  vouchers  to  the  assignee  or  assignees  so  appointed,  and 
to  make,  execute  and  deliver  to  such  new  assignee  or  assignees 
such  deeds,  assignments,  and  transfers  as  such  judge  may  deem 
proper,  and  to  render  a  full  account  and  report  of  all  matters  con- 
nected with  such  trust  estata  Whenever  any  assignee  so  removed 
shall  have  fully  accounted  for  and  turned  over  to  the  assignee  or 
assignees  appointed  by  the  judge  all  the  trust  estate,  and  made  a 
full  report  of  his  doings,  and  complied  with  all  orders  of  the  judge 
touching  such  estate,  and  also  whenever  an  assignee  has  fully 
complied  with  his  trust,  he  may  by  order  of  the  judge  be  fully 
discharged  from  all  further  duties,  liabilities,  and  responsibilities 
connected  with  the  trust  In  either  ease  he  shall  give  notice  by 
publication  in  some  newspaper  of  the  county,  if  there  be  one 
printed  and  published  therein,  if  not  in  a  newspaper  published  at 
the  capital  of  the  territory,  once  in  each  week,  for  at  least  three 
weeks,  that  he  will  apply  to  such  judge  for  such  discharge,  at  a 
time  and  place  to  be  stated  in  such  notice,  which  time  shall  not  be 
more  than  three  weeks  after  the  last  publication  of  the  notice.  If, 
upon  the  hearing,  the  judge  shall  be  satisfied  that  the  assignee  is 
entitled  to  be  discharged,  he  shall  make  an  order  accordingly ; 
or,  if  in  the  opinion  of  the  judge,  anything  remains  to  be  done 
by  such  assignee,  he  may  require  the  performance  thereof  before 
making  such  order.  Such  order  shall  have  the  eflEect  of  discharg- 
ing the  assignee  and  his  sureties  from  all  further  responsibility  in 
respect  to  the  trust,  and  such  order  shall  not  be  refused  on  account 
of  any  failure  on  the  part  of  the  assignee  to  comply  with  the  for- 
mal provision  of  law,  where  no  loss  or  damage  to  any  one  shall 
have  occurred  through  such  failure.  Whenever  the  trust  estate 
shall  have  been  taken  out  of  the  hands  of  the  assignee  by  pro- 
ceedings in  bankruptcy  in  the  federal  court,  the  assignee  may  in 
like  manner  be  discharged,  upon  showing  that  he  has  fully  ac- 
counted with  the  assignee  in  bankruptcy,  and  turned  over  to  him 
the  whole  of  the  trust  estate." 

We  do  not  think  respondent's  contention  can  be  maintained. 
This  assignment  was  made  under  the  statute.  The  right  to  make 
it,  is  at  the  very  outset,  by  section  4660,  secured  to  the  insolvent 
debtor  who,  in  so  doing,  "  acts  in  good  faith,"  and  such  assignment, 
when  made,  is  expressly  declared  in  the  same  section  to  be  "  sub- 
ject to  the  provisions  of  this  Code  relative  to  trusts  and  to  fraudu- 
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lent  transfers."  It  is  only  when  the  assignment  is  made  "  in  good 
faith  "  that  it  is  authorized  by,  or  is  under  the  protection  of  the 
statute ;  and  then,  to  further  secure  the  rights  of  creditoi-s,  and  to 
open  the  doors  to  a  searching  invstigation  of  the  fides  of  every 
such  transaction,  it  is  expressly  provided  that  when  made,  even 
though  modally  within  the  letter  of  the  statute,  it  is  still 
subject  to  statutory  provisions  relative  to  trusts  and  con- 
veyances. With  these  authoritative  and  unambiguous  dec- 
larations before  us  as  to  the  intent  and  purview  of  this 
law  authorizing  and  controlling  assignments,  we  must  rule 
against  respondent's  contention,  unless  we  can  find  in  said 
section  4675,  and  upon  which  he  relies,  a  reasonably  plain  indica- 
tion that  the  legislature  intended  to  abrogate  the  fundamental  rule 
of  the  first  section  of  the  law  to  which  we  have  referred.  This 
section — 4675 — is  a  combination  of  section  1,  c.  8,  and  section  1, 
c  9  of  the  Laws  of  1887.  Prior  to  these  amendments,  the  statute 
(§  2042,  Civil  Code)  simply  provided  that  the  assignee  might  after 
six  months,  on  complaint  of  a  creditor,  be  required  to  account 
before  the  district  court  of  the  county  where  the  inventory  w:is 
filed,  "  in  the  manner  prescribed  by  the  Code  of  Civil  Procedura"' 
This  action  was  probably  taken  from  the  California  Civil  Code, 
§  3469,  which  provided  for  an  accounting  "  in  the  manner  pre- 
scribed by  the  insolvent  laws  of  this  state."  There  were  no  insolv- 
ent laws  in  this  territory  ;  hence  the  necessity  for  this  unintelligi- 
ble reference  to  the  "  manner  prescribed  by  the  Code  of  Civil 
Procedure."  The  immediate  purpose  of  these  amending  sections, 
now  constituting  section  4675,  undoubtedly  was  to  provide  a  sim- 
ple and  expeditious  means  by  which  the  assignee  might  be  re 
quired  to  report  and  account.  That  was  the  thought  of  the  first 
section,  and  that  at  once  suggested  the  necessity  of  providing  for 
the  removal  of  a  dishonest  or  unfaithful  assignee,  and  the  substitu- 
tion of  another,  and  that,  in  turn,  to  the  propriety  of  providing  for 
the  final  discharge  of  the  assignee  when  his  accounting  should  be 
full  and  satisfactory.  Incidental  to  the  accomplishment  of  these 
ends,  and  in  connection  with  these  particular  provisions,  it  is  said 
that  "  all  proceedings  under  this  title  shall  be  subject  to  the  oider 
and  supervision  of  the  judge  of  the  district  court  of  the  county  in 
which  such  assignment  was  made,"  and  providing  that  such  super- 
visory jurisdiction  might  be  called  into  active  exercise  by  petition 
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of  one  or  more  creditors.  But  vre  feel  very  sure  that  the  legisla. 
lure  never  intended  by  these  subsidiary  provisions  to  radically 
change  the  original  theory  of  the  statute  authorizing  and  regulat- 
ing assignments.  When  the  statute  expressly  declares  that  every 
assignment  made  under  it  shall  be  "  subject  to  the  provisions  of 
the  Code  relative  to  trusts  and  to  fraudulent  transfers,"'  and  then, 
as  to  '^  trusts  and  fraudulent  transfers,"  that  "  every  transfer  of 
property  or  change  therein  made  *  *  *  with  intent  to  delay 
or  defraud  any  creditor  or  other  person  of  his  demands  is  void 
against  all  creditors  of  the  debtor,"  little  reason  is  left  tor  debate 
as  to  whether  an  assignment  executed  for  such  fraudulent  purpose 
is  valid  or  void  If  void,  it  conveys  nothing  to  the  assignee,  but 
leaves  the  property  in  the  assignor.  An  instrument  would  not  be 
void  if  it  had  the  effect  to  transfer  the  title  or  the  custody  of  prop- 
erty from  one  to  another.  An  assignment  with  preferences,  being 
invalid,  would  have  no  effect,  only  that  the  statute  affirmatively 
says  that  in  such  case  the  property  of  the  insovent  shall  become 
a  trust  fund,  to  be  administered  by  the  court,  (section  4660) ;  but  no 
such  status  is  declared  for  property  covered  by  a  fraudulent  or  defec- 
tive assignment,  but  in  such  case  the  whole  transaction  is  stamped  as 
void.  The  statute  of  Iowa  under  which  Shoe  Co.  v.  Mercer,  51 
N.  W.  Bep.  415,  was  decided,  holding  property  covered  by  an  as- 
signment under  that  law  to  be  in  custodia  legis,  is  different  from 
ours  in  just  the  respect  that  would  acount  for  the  holding  in  that 
case.  By  our  law  the  assignor  makes  a  list  of  his  creditors,  and 
files  it  with  the  assignment  in  the  office  of  the  register  of  deeds  of 
the  proper  county,  and  no  provision  is  made  in  the  statute  whereby 
a  creditor  may,  under  the  assignment,  contest  the  correctness  or 
honesty  of  the  list  or  the  validty  of  any  particular  claim.  By  the 
Iowa  law  the  list  of  creditors  is  made  by  the  assignee,  and  not  by 
the  assignor,  and  filed  in  the  court,  and  any  creditor  may  except 
to  the  demand  of  any  other  creditor.  The  court  tries  the  issue  thus 
made,  by  a  jury,  if  necessary,  and  renders  judgment  Thus  the 
statute  itself  provides  a  direct  and  adequate  means  by  which  any 
creditor  may,  withiont  disturbing  the  assignment,  object  to  and 
have  judicially  investigated  the  validity  of  the  claim  of  any  ci-edi- 
tor.  With  such  provisions  in  force  there  is  no  reason  for  allowing 
a  general  attack  upon  the  assignment,  particularly  on  account  of  a 
challenged  claim  not  listed  or  necessarily  approved  by  the  assignor. 
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Under  the  Iowa  law  the  list  of  creditors  or  its  correctness  sustains 
no  such  relation  to  the  assignment  as  under  ours.  There  no  assign- 
ment can  be  declared  void  for  want  of  such  list  Here  the  statute 
makes  the  assignment  void  if  the  list  is  not  duly  made  and  filed. 
There  are  other  respects  in  which  the  two  statutes  are  essentially 
different  They  are  not  constructed  upon  the  same  theory  or  plan. 
The  reasoning  and  ruling  of  the  Iowa  case  are  not  applicable  to  our 
statute. 

It  is  argued  by  respondent  that  the  Minnesota  cases  point  to  the 
conclusion  contended  for  by  him.  He  suggests  what  may  be -as- 
sumed as  correct,  that  so  much  of  said  section  4675  as  was 
section  1,  c.  9,  Laws  1887,  providing  *'  that  all  proceed- 
ings under  this  title  shall  be  subject  to  the  order  and  su- 
pervision of  the  judge  of  the  district  court  of  the  county  in 
which  such  ssigninent  was  made,*'  etc.,  was  taken  from  the 
Minnesota  law  of  1876,  as  amended  in  1877,  and  then  cites 
Kingman  v.  Barton,  24  Minn.  295,  where  the  question  was  upon 
the  rights  of  an  assignee  who  had  failed  to  file  a  bond  as  required 
by  the  statute.  In  his  brief  the  respondent  quotes  from  the  opin- 
ion of  the  court  the  following  language  as  indicating  the  opinion  of 
the  court  as  to  the  character  of  the  law  r  "  Further,  the  proceeding 
is  in  the  nature  of  a  judicial  proceeding.  By  the  filing  of  the  as- 
signment the  court  gets  jurisdiction  over  the  assignor,  and  probably 
over  the  property,  but  it  gets  none  over  the  assignee  until  he  files 
his  bond."  It  must  be  remembered  in  this  connection  that  the 
Minnesota  law  required  the  assignment,  the  inventories,  and  the 
bond  of  the  assignee  all  to  be  filed  in  the  office  of  the  clerk  of  the 
district  court,  and,  while  it  might  be  plausible  to  say  that  the  ob- 
ject and  effect  of  filing  such  papers  in  court  was  to  place  their  sub- 
ject-matter under  the  jurisdiction  of  the  court  in  which  they  were 
filed,  it  would  not  be  equally  plausible  to  say  that  the  filing  of  the 
same  papers  in  the  office  of  the  register  of  deeds,  as  requii-ed  by  our 
statute,  was  intended  to  have  the  same  effect  The  later  Minne. 
sota  cases,  like  Donohue  v.  Ladd,  31  Minn.  244 ;  17  N.  W.  Rep. 
381,  and  In  re  Mann,  32  Minn.  60 ;  19  N.  W.  Rep.  347,  in  which 
it  was  held  that  the  assigned  pro})erty  was  in  custodia  legis,  arose 
under  the  insolvent  laws  of  1881,  and,  as  respondent  frankly  con- 
cedes, are  not  closely  applicable  to  this  case.  Aside  from  the  sin- 
gle provision  in  said  section  4675,  borrowed  from  the  Minnesota 
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statute,  we  find  nothing  in  our  law  that  would  suggest  the  thought 
or  legislative  intent  that,  upon  the  making  of  an  assignment  by  an 
insolvent  debtor,  and  filing  the  same  in  the  ofiice  of  the  register 
of  deeds,  the  circuit  court  should  at  once  take  ami  have  jurisdic- 
tion and  control  over  the  execution  of  the  trust  any  more  than 
over  any  other  trust  which  the  statute  allows  parties  to  maka 
The  borrowed  section  may  be  an  apt  and  consistent  provision  in 
a  law  whose  general  purpose  and  theory  is  to  place  the  assigned 
estate  under  the  immediate  supervision  and  control  of  the  court, 
but  its  transplantation  from  such  a  law  to  ours,  which  was  not  so 
intended  and  has  no  such  purpose,  simply  adds  a  new  feature  to 
our  law,  important,  but  still  incidental.  The  amendment  is  at- 
tached to  and  becomes  a  part  of  the  law,  and  not  the  law  to  the 
amendment  We  are  therefore  of  the  opinion  that  the  execution 
of  the  assignment  did  not  place  the  property  mentioned  in  it  in 
the  custody  of  the  law,  so  as  to  protect  it  from  the  reach  of  appel- 
lant's attachments.  We  say  the  execution  of  the  assignment  did 
not  do  this.  What  may  be  the  effect  upon  the  status  of  the  as- 
signed estate  of  the  actual  interference  by  the  court  upon  an 
affirmative  showing  of  cause  therefor,  under  said  section  4675,  it  is 
not  now  necessary  to  consider,  for  no  such  question  is  presented 
by  the  facts  in  this  casa  We  have  thus,  at  unjustifiable  length, 
perhaps,  attempted  to  examine  each  poi^t  presented  by  either  side 
upon  this  rehearing,  and  we  discover  no  reason  to  doubt  the  correct- 
ness of  the  conclusion  of  the  former  opinion  as  prepared  by  Judge 
Bennett* 

FOREIGN   CORPORATIONS. 

1.  The  sal^eet  i^neraJly*— The  subject  of  foreign  corporations  has  been 
pretty  generaUy  covered  by  prior  decisions  and  notes  in  this  series  as  follows: 
Demarest  v.  Flack,  5  Am.  R.  R.  &  Corp.  Rep.  264,  and  note;  Attorney  Oen- 
eral  y.  Fidelity  &  Casualty  Co.  6  Am.  R.  R.  &  Corp.  Rep..  599,  and  note; 
Washburn  Mill  Co.  v.  Bartlett,  7  Am.  R.  R.  &  Corp.  Rep.  394,  and  note; 
People  ex  rel.  Penn.  R.  Co.  v.  Wemple,  7  Am.  R.  R.  &  Corp.  Rep.  782. 

2.  ▼aliditj'  of  eontimets  made  before  complying  with  state  laws.— 
The  statutes  of  Tennessee  provide  that  any  foreign  corporation  desiring  to 
own  property  or  carry  on  business  in  this  state,  of  any  kind  or  character,  shall 
first  file  in  the  office  of  the  secretary  of  state  a  copy  of  its  charter,  and  cause  an 
abstract  of  the  same  t'^  be  recorded  in  the  register  in  ^ch  county  in    which 

•Reported  in  61  N.  W.  Rep.  706;  and  56  N.  W.  Rep.  981. 
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8u?h  corporation  desires  or  proposes  to  carry  on  its  business  or  to  acquire  or 
own  property,  as  required  by  section  2  of  ^chapter  81  of  the  act  of  1877:  and 
tliat  it  shall  be  unlawful  for  any  foreign  corporation  to  do  or  attempt  to  do  aoy 
business  or  to  own  or  to  acquire  any  property  in  this  state  without  having  first 
complied  with  the  provisions  of  the  act,  uuder  penalty  of  a  fine  of  not  less  tlian 
$100  nor  more  than  $500,  at  the  discretion  of  the  jury.  In  a  case  involving 
the  validity  of  a  contract  made  by  a  foreiga  corporation  before  comph  iog 
with  this  statute,  it  was  held  that  the  contract  was  void  and  unenforcibie. 
Cary-Lombard  Lumber  Co.  v.  Thomas,  (Tenn.)  22  S.  W.  Rep.  743.  The 
court  says:  "  After  this  act  went  inio  effect,  March  21,  1891,  by  its  terms  and 
provisions  this  foreign  corporation  was  not  authorized  to  do  any  business  or  to 
own  any  property  in  Tennessee  until  the  provisions  of  tlie  act  were  ci  mplied 
with.  It  could,  tlierefore,  own  no  property  and  make  no  legal  contract  in 
Shelby  county,  where  this  property  was  situate,  until  the  abstract  or  memo> 
randum  was  recorded  in  the  register's  office  of  that  county,  which,  as  before 
stated,  was  tlie  28t}i  of  July,  1891.  All  contracts  made  by  it  and  all  business 
transacted  by  it  in  Shelby  county  prior  to  that  date  were  illegal,  and  no  right 
of  property  or  of  action  could  exist  in  it  prior  to  that  date.  It  follows  that 
such  company  can  have  no  remedy  growing  out  of  any  transaction  before  that 
date  in  Shelby  county,  and  can  recover  upon  no  contract,  express  or  implied, 
entered  into  before  that  date,  and  is  not  entitled  to  retake  or  recover  any  mate- 
rials or  lumber  furnished  prior  to  that  date.  Stevenson  v.  Ewing.  87  Tenn. 
46;  9  S.  W.  Rep.  2^;  Haworth  v.  Montgomery,  91  Tenn.  16;  18  S.  W.  Rep. 
899."  On  rehearing  the  court  further  said:  "  Upon  petition  to  rehear  it  is 
earnestly  pressed  upon  the  court  that  it  was  not  intended  by  the  legislature 
that  by  declaring  the  doing  of  any  business  to  be  unlawful  it  should  follow 
that  any  contract  made  in  contravention  of  it  should  be  void,  that  it  was  not 
intended  to  prohibit  the  business  on  the  ground  that  it  was  immoral,  or  airainst 
public  policy,  or  because  it  (vas  desired  to  suppress  the  same,  and  submit- 
ting that  tlie  courts  should  enforce  the  contracts  of  foreign  corporations  who 
did  not  comply  with  the  act,  leaving  the  state  to  compel  a  compliance  with  the 
laws  by  enforcing  the  penalty  for  failure.  This  identical  view  of  the  question 
was  passed  upon  by  the  court  in  Stevenson  v.  Ewing.  87  Tenn.  60;  9  8.  W. 
Rep.  280,  and  it  is  there  said:  '  When  a  contract  is  prohibited  by  statute  it  is 
immaterial  to  inquire  whether  the  statute  was  passed  for  revenue  only  or  for 
any  other  object.  It  is  enough  that  parliament  has  prohibited  it,  and  it  is 
therefore  void.'  By  the  very  terms  of  the  act  of  1891  (chapter  122,  §  8)  it  is 
made  unlawful  for  any  corporation  to  do  or  attempt  to  do  any  business  or  to 
own  or  acquire  any  property  in  the  state  without  having  first  complied  with 
the  provisions  of  the  statutes.  Every  transaction  or  contract,  express  or  iio- 
plied,  made  by  a  foreign  corporation  after  the  passage  of  this  act  of  March  21, 
1891,  and  before  its  charter  was  registered  and  memorandum  recorded  as  the 
law  provides,  was  illegal,  and  no  rights  or  remedies  can  be  predicated  thereon 
in  favor  of  the  company.  With  the  wisdom  and  policy  of  the  law  this  court 
has  nothing  to  do.  It  can  only  execute  it  as  it  is  on  the  statute  books,  and  can- 
not refuse  to  en  force  it." 

It  was  further  held  that  the  illegality  of  the  transaction  need  not  be  set  up  in 
the  pleadings  in  order  to  be  available  as  a  defense.    *  The  courts  will  deny  any 
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relief  upon  any  illegal  contract  or  transaction  whenever  the  illegality  is  made 
to  appear,  whether  in  the  pleadings  or  proof;  and  will  repel  the  party  guilty 
of  the  illegality  from  the  court  whenever  the  fact  appears.  In  order  to  entitle 
the  complainant  to  any  relief  it  must  show  afQrmatively  that  it  had  complied 
with  the  law.  Until  ihat  is  done,  all  its  transactions  are  illegal.  The  burden 
of  proof  being  upon  it,  the  court  can  presume  nothing  in  its  favor,  and  can 
only  hold  such  of  its  contracts  enforceable  as  it  shows  were  made  after  it  had 
complied  with  the  law  enabling  it  to  make  a  valid  contract  and  to  transact 
business." 

In  some  cases  the  state  statute  expressly  provides  that  a  failure  to  comply 
with  the  statute  shall  not  affect  the  validity  of  any  contract  by  or  with  the  cor- 
poration. In  such  case  the  corporation  can  enforce  a  contract  though  it  haa 
not  complied  with  the  statute.  Rogers  &  Co.  v.  Simmons,  155  Maas.  259;  39 
N.  E.  Rep.  580. 

8*  Authority  of  insurfluiee  eommi—ioiier  to  ^ant  op  reftiao  foreign 
eoapaoj'  the  right  to  do  bwrtne««-mfcml  a.iniM,— Where  the  statutes  of  a 
state  confer  upon  an  insurance  commissioner  an  absolute  discretion  to  grant  or 
refuse  a  certificate  to  do  business,  to  a  foreign  company,  or  to  revoke  such  cer- 
tificate, the  courts  have  no  pcwer  to  control  such  discretion  by  mandarnut. 
State  ex  rel.  Dakota  Hail  Ass.  v.  Carey,  %  N.  D.  36;  49  N.  W.  Rep.  164. 
"Whether  such  unrestricted  power  and  discretion  to  either  grant  or  withhold  a 
permit  to  do  business  within  the  state,  and  to  revoke  or  not  revoke  such  per- 
mit when  granted,  is  or  is  not  wisely  vested  in  the  insurance  commissioner,  are 
questions  which  address  themselves  to  the  legislature.  The  courts  cannot  con- 
sider the  expediency  of  any  law  which  the  legislature  has  power  to  enact.  The 
power  to  prescribe  terms  on  which  a  foreign  insurance  company  can  do  busi- 
ness in  a  state  is  plenary." 

4*  Tasaiion— ezoasptlon  of  ehaiitable  and  relifl^ovp  eorporationa 
doesnota^ldy  toftureipftCorporatlons.'-The  laws  of  New  York,  1890, 
c  553,  which  extend  the  limit  of  property  capable  of  being  owned  by  charit- 
able and  religious  corporations,  and  which  exempt  the  personal  property  of 
such  corporations  from  general  taxation  and  from  the  collateral  inheritance  tax, 
is  a  grant  of  corporate  powers  and  privileges  applicable  solely  to  domestic  cor- 
porations, and  a  foreign  charitable  corporation  cannot  claim  exemption  from 
the  collateral  inheritance  tax  by  virtue  of  this  statute.  In  re  Prime's  Estate, 
186  N.  Y.347;  32  N.  E.  Rep.  1091. 

6.  PerMMAS  claiming  to  act  for  a  Ibrelgn  corporation  and  comply^- 
ing  with  statute  are  estopped  to  deny  incorporation.— The  compiled 
laws  of  Utah,  1888,  §  2298,  provide  that  foreign  corporations  shall  within 
sixty  days  after  commencing  business  in  the  territory  file  with  the  secretary  of 
the  territory  a  certified  copy  of  their  articles  of  incorporation,  and  shall  desig- 
nate some  person  residing  in  the  county  where  their  principal  place  of  business 
is  situated,  upon  whom  process  may  be  served,  and  shall  file  the  same  with  the 
secretary,  and  a  copy  of  such  designation,  duly  certified  by  him,  shall  be  evi- 
dence of  the  appointment.  Held,  that  individuals  who  hold  themselves  out  as 
a  corporation  by  complying  with  the  requirements  of  said  section  will  not  be 
permitted  to  deny  their  corporate  existence  when  sued  by  persons  who  have 
acted  in  good  faith  upon  such  representations,  and  that  the  certificate  of  the 
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Becretary  of  the  territory  is  sufficient  proof  of  the  appointment  of  the  agent  on 
whom  to  serve  process.  Liter  v.  Ozokerite  Min.  Co.  7  Utah,  487 ;  27  Pac. 
Rep.  690. 


Spellman  v.  Lincoln  Rapid  Transit  C!o. 

(Supreme  Court  of  Nebraska,  May  8,  1888.) 

1.  Street  railroads.  Duties  and  liabilities  generally  as  cabrikb8 
OF  passengers.  Street-railway  companies  are  common  carriers  of  passengers, 
and  are  liable  as  other  common  carriers  upon  common-law  principles. 

3.  Common  carriers,  for  the  protection  of  their  passengers  are  bound  to  the 
exercise  of  more  than  ordinary  care;  they  are  bound  to  exercise  extraordinary 
care  and  the  utmost  skill,  diligence,  and  human  foresight,  and  are  liable  for 
the  slightest  negligence. 

8.  Injury  to  passenger  from  derailment.  Presumption  of  rbgli- 
QBNCE.  Where  a  street-railway  car  is  derailed,  and  a  passenger  injured  thereby, 
the  presumption  is  that  the  casualty  was  due  to  the  negligence  of  the  carrier, 
and  the  burden  is  on  it  to  rebut  that  presumption. 

4.  What  sufficient  to  overcome  presumption  of  negligence  from 
derailment.  Where  a  passenger,  without  negligence  on  his  part,  is  injured 
by  the  derailment  of  the  car  in  which  he  is  traveling,  the  carrier,  to  overcome 
tlie  presumption  of  negligence  caused  by  such  derailment,  must  show  that  the 
accident  was  produced  by  causes  wholly  beyond  its  control,  and  that  it  had  not 
been  guilty  of  the  slightest  negligence  contributing  thereto,  and  that,  by  the 
exercise  of  the  utmost  human  care,  diligence,  and  foresight,  the  casualty  could 
not  have  been  prevented. 

Charles  A.    Burke  and  Stearns  <k  Slrode^  fot  plaintiff  in  error. 
Webster^  Rose  <t  FisherdicJc  for  defendant  in  error. 

Ragan,  C.  Thomas  Spellman  brought  suit  in  the  district  court 
of  Lancaster  county,  Neb.,  against  the  Lincoln  Rapid  Transit  Com- 
pany, alleging  that  it  was  a  corporation  owning  and  operating  a 
street  railroad  in  the  city  of  Lincoln,  and  that  on  the  23d  of  May, 
1890,  while  he,  Spellman,  was  a  passenger  upon  one  of  the  transit 
company's  cars,  the  defendant,  its  agents  and  servants  so  n^li- 
gently  and  carelessly  used,  managed  and  controlled  the  said  car 
and  engine  by  which  it  was  drawn,  and  so  negligently  and  care- 
lessly managed,  used,  looked  after  and  repaired  said  road,  and  the 
tracks  and  switches  connected  therewith,  that  the  car  in  which  the 
plaintiff  was  carried  and  the  engine  drawing  the  same  were  allowed 
to  run  off  the  track  ;  that,  in  consequence  of  the  car  running  off 
the  track,  plaintiff  was  thrown  with  great  force  and  violence  against 
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the  seat,  and  the  railing  thereof  in  front  of  him,  and  then  back 
on  the  seat  and  edges  thereof  behind  him,  and  was  thereby  per- 
manently injured,  and  that  the  plaintiff  was  careful,  and  did  not 
contribute  to  the  injury  in  any  degree  whatever;  and  prayed 
for  damages  against  the  transit  company.  The  answer  of  the  de- 
fendant denied  all  negligence  of  itself  or  servants ;  admitted  that 
the  car  was  derailed,  as  claimed  by  the  plaintiff ;  denied  that  the 
plaintiff's  injuries  were  permanent ;  and  alleged  that  the  plaintiff 
was  suffering  from  a  rupture  of  old  and  long  standing.  To  this 
there  was  a  reply,  consisting  of  a  general  denial,  by  the  plaintiff. 
There  was  a  trial  to  a  jury,  and  a  verdict  for  the  transit  company, 
and  Spellman  brings  the  case  here  on  error.  On  the  trial  it  was 
admitted  that  the  transit  company  was  a  corporation,  and  engaged 
in  the  carrying  of  passengers  for  hire  There  was  no  pleading  or 
proof  that  Spellman  was  guilty  of  any  contributory  negligence 
whatever.  Tlie  motive  power  of  the  cars  was  a  dummy  steam 
engina  The  evidence  in  the  record  does  not  afford  any  precise 
explanation  for  the  cause  of  the  car's  leaving  the  track.  The  trial 
judge,  at  the  request  of  the  transit  company,  gave  the  jury  the  fol- 
lowing instruction  :  "  While  it  is  the  duty  of  the  defendant,  as  a 
carrier  of  passengers,  to  exercise  proper  care  for  their  safety,  yet 
the  defendant  is  not  an  insurer  of  the  safety  of  its  passengers,  and 
not  liable  to  them  for  injuries  resulting  from  such  defects 
in  its  means  of  transportation  as  could  not  have  been 
guarded  against  by  the  exercise  of  care  on  its  pait,  and 
which  are  not  due  in  any  way  to  negligence  on  its  part" 
"  The  test  of  negligence  in  such  cases  is  whether  the  defect 
ought  to  have  been  observed  practically,  and  by  the  use  of  ordi- 
nary and  reasonable  care."  The  giving  of  this  instruction  is  here 
assigned  for  error.  It  will  be  observed  that  the  test  submitted  by 
the  learned  judge  to  the  jury  was  whether  the  transit  company 
used  ordinary  and  reasonable  care  The  defendant  in  error  was 
a  common  carrier  of  passengers  for  hire,  and  the  question  to  be 
determined  in  passing  uppn  the  correctness  of  this  instruction  is, 
what  degree  of  care  is  due  from  a  common  carrier  of  passenorers 
to  its  passengers  ?  In  Borer  on  Railroads,  (volume  2,  p.  1434).  it 
is  said  :  "  For  injuries  occasioned  by  negligence,  street  railways  are 
liable,  as  others  are,  upon  common-law  principles,  and  no  more 
so."    And  on  page  1436,  the  same  authority  says  :     "  The  com- 
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pany  is  bound  to  the  highest  degree  of  care  and  utmost  diligence 
to  prevent  their  (passengei's)  injury."      To  the   same  effect,  see 
Shear.  &  R  Neg.  §  226.     In  Smith  v.  Eailway  Co.,  32   Minn.  1 ; 
N.  W.  Rep.  827,  the  court  say :     "  Street-railway  companies,  as 
carriers  of  passengeis  for  hire,  are  bound  to  exercise  the  liightst 
degree  of  care  and  diligence  consistent  with  the  nature  of   their 
undertaking,  and  are  responsible  for  the  slightest  negligence."    In 
Sales  V.  Stage  Co.,  4  Iowa,  546,  the  rule  is  thus  laid  down  :  "  Car- 
riers of  passengers  for  hire  are  bound  to  exercise  the  utmost  skill 
and    prudence   in    conveying  their  passengei's,  and  are  responsi- 
ble for  the  slightest  negligence  or  want  of  skill  in  either  them- 
selves or  their  servants."    See  also,  Bonce  v.  Railway  Co.,  (Iowa), 
5  N.  W.  Kep.  177.     In  Derwott  v.   Loomer,  21  Conn.  246,  the 
supreme  court  of  that  state  laid  down  tlie  rule  thus  :  "  In  the  case 
of  common  carriers  of  passengers,  the  highest  degree  of  care  which 
a  reasonable  man  would  use  is  required  by  law."  Tliis  is  also  the  doc- 
trine of  the  supreme  court  of  California.  See  Wlieaton  v.  Railtx>ad  Ca, 
36  CaL  590,  where  it  is  said  :  "  Passenger  carriers  by  their  contract 
bind  tliemselves  to  carry  safely  tliose  whom  they  take  into  tlieir 
coaches  or  cars,  as  far  as  human  foresight  will  go ;  that  is  for  the 
utmost  care  and  diligence  of  very  cautious  persons."     Tliis  is  also 
the  iTile  in  New  York.     See  Maverick  v.  Railroad  Co.,  36  N.  Y. 
378;  where  it  is  said  "passenger  carriers  bind  themselves  to  carry 
safely   those   whom   they    take    into    their  coaches   to  the  ut- 
most     care     and     diligence      of      very     cautious      persons.'' 
See,   also,   Carroll   v.    Railroad    Co.,   58   N.    Y.    126.      This  is 
also    the    doctrine  of  the    supreme    court    of    Colorada     See 
Railway   Co.  v.   Woodward,   4  Colo.   1.      This  is   the    doctrine 
of  the  supreme  court  of  the  United  States.     In  Railroad  Ca  v. 
Derby,  14  How.  485,  it  is  said  :  "  When  carriers  undertake  to  con- 
vey  persons  by   the  powerful  but    dangerous  agency   of  steam, 
public  policy  and  safety  require   that  they  be  held  to  the  greatest 
possible  care  and  diligence."     Tliis  doctrine  is  reaffirmed  by  the 
same  court  in  The  New  World  v.  King,  16  How.  469.     See  these 
cases  cited  and  approved  in  Railroad  Co.  v.  Hurst,  93  U.  S.  291, 
where  the  court  say,  in  reviewing  the  cases  cited  above  :  "  We  de- 
sire to  reaffirm  the  doctrine,  not  only  as  resting  on  public  *  policy, 
but  on  sound  principles  of  law."     They  also  cite  Railroad  Ca  v. 
Lock  wood,  17  Wall  357,  and  quote  and  affirm  that  case  as  saying: 
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"  The  highest  degree  of  carefulness  and  diligence  is  expressly  ex- 
acted/' Continuing,  the  court  say  :  '*  The  standard  of  duty  should 
be  according  to  the  consequences  that  may  ensue  from  careless- 
ness. The  rule  of  law  lias  its  foundation  deep  in  public  policy. 
It  is  approved  by  experience  and  sanctioned  by  the  plainest  princi- 
ples of  reason  and  justice.  It  is  of  great  importance  that  courts 
of  justice  should  not  relax  it  The  terms  in  question  do  not  mean 
all  the  care  and  diligence  the  human  mind  can  conceive  of,  nor 
such  as  will  render  the  tmnspoiiation  free  fi'om  any  possible  peril, 
nor  such  as  would  drive  the  carrier  from  his  business  ;  but  it  does 
emphatically  require  everything  necessary  to  the  security  of  the 
passenger,  and  reasonably  consistent  with  the  business  of  the  car- 
rier and  the  means  of  conveyance  employed."  The  rule  as  gath- 
ered from  the  foregoing  authorities  requires  that  a  common  carrier 
of  passengers  shall  exercise  more  than  an  ordinary  care,  it  requires 
the  exercise  of  extraordinary  care ;  the  exercise  of  the  utmost 
skill,  diligence  and  human  foresight  It  makes  the  carrier  liable 
for  the  slightest  negligence.  It  follows  from  the  foregoing  that  the 
giving  of  the  instruction  complained  of  was  error. 

Spellman  also  assigns  as  error  the  giving  by  the  court  below,  at 
the  request  of  the  transit  company,  insti-uctions  Nos.  2  and  3. 
They  are  as  follows :  "  (2)  If  the  jury  find  from  the  evidence  that 
the  defendant  constructed  and  laid  its  track  in  a  proper  manner, 
and  had  the  same  made  safe  and  in  good  condition  at  the  place  of 
the  accident  complained  of,  before  it  was  put  into  use,  and  from 
tune  to  time  since,  at  reasonably  short  intervals,  had  the  same  in- 
spected and  repaired  by  competent  track  men,  especially  employed 
for  that  purpose,  and  that  the  car  upon  which  the  plaintiff  was  rid- 
ing at  the  time  of  the  accident  was  derailed  without  any  fault  or 
neglect  of  the  person  or  persons  in  charge  thereof  for  defendant^ 
and  the  same  is  not  shown  to  have  been  caused  by  any  defect  in 
said  road  or  car,  then  the  plaintiff  could  not  recover  for  any  injur- 
ies caused  thereby,  and  the  jury  should  find  for  the  defendant 
(3)  Unless  the  juiy  find  that  the  cause  of  the  accident  was  some 
definite  and  proven  defect  of  defendant's  road,  engines,  or  cars,  or 
negligence  on  the  part  of  defendant's  employes  in  operating  the 
same,  and  could  have  been  avoided  by  the  exercise  of  proper  care 
in  inspection  and  repair  and  operation,  then  the  jury  will  find  for 
the  defendant     The  mere  fact  that  the  defendant's  car  left  the 
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track,  and  that  the  plaintiff  thereby  sustained  injury,  is  not  suffi- 
cient to  sustain  a  verdict  for  the  plaintiff.     To  find  a  verdict  for 
the  plaintiff,  the  jury  must  find  that  the  defendant  was  in  some  way 
negligent  in  the  care  of  its  track  or  tlie  running  of  its  train,  and 
the  accident  was  caused  by  such  negligence,"     We  shall  consider 
these  two  instructions  together.     The  court,  in  effect,  told  the  jury 
by  these  instructions  that,  though  Spellman  might  have  been  in- 
jured by  the  derailing  of  the  car,  that  fact  did  not  raise  a  presump- 
tion of  negligence  against  the  transit  company ;  and,  further,  it, 
put  the  burden  on  Spellman  of  proving  the  particular  cause  of  the 
derailment  of  the  car.     In  2  Rorer,  R  R  p.  1434,  it  is  said  :  "  In 
actions  against      »     *     *     (street  railways)  for  personal  injuries 
caused  by  the  cars  leaving  the  track,  the  burden  of  proof  is  on  the 
company  to  show  that  there  was  no  fault  or  want  of  care  on  its 
part"     See  the  same  doctrine  in  Patt  Ry.  Ace.  Law,  §  439.    The 
supreme  court  of  the  United  States  in  Stokes  v.  Saltonstall,  13 
Pet  181,  decided  :     "  In  an  action  against  the  owner  of  a  stage 
coach  used  for  cariying  passengers,  for  an  injury  sustained  by  one 
of  the  passengers  by  the  upsetting  of  the  coach,  the  owner  is*  not 
liable,  unless  the  injury  of  which  the  plaintiff  complains  was  oc- 
casioned by  the  want  of  proper  skill  or  c^ire  in  the  driver  of  the 
carriage.     *    *     *    The  fact  that  the  carriage  was  upset    *    *  * 
\&  prima  facie  evidence  that  there  was  carelessness  or  negligence 
or  want  of  skill  on  the  part  of  the  driver,  and  casts  upon  the  de- 
fendant the  burden  of  proving  that  the  injury  was  not  occasioned 
by  the  drivers  fault"     This  case  was  affirmed  by  the  same  court 
in  Railroad  Co.  v.  Pollard,  22   Wall  341.     In  Railroad   Ca   v. 
Walrath,  38  Ohio  St  461,  the  supreme  court  tlius  announces  the 
rule  :    "  On  proof  of  injury  sustained  by  a  passenger  on  a  railroad 
train  by  the  falling  of  a  berth  in  a  sleeping  car,  and  that  the  pas- 
senger was  witliout  fault,  a  presumption  arises,  in  the  absence  of 
other  proof,  that  the  railroad  company  is  liable;  "  citing  and  affirm- 
ing Railroad  Co.  v.  Mowery,  36  Ohio  St  418.     The  supreme  court 
of  Colorado,  in  Railway  Co.  v.  Woodward,  4  Colo.  1,  adopted  the 
rule  in  this  language  :    "  If  a  passenger  is  killed  in  consequence 
of  the  overturning  of  a  car,  a  presumption  arises  that  the  casualty 
was  the  result  of  negligence,  but  such  presumption  may  be  re- 
butted."    The  supreme  court  of  Minnesota,  in  Smith  v.  Railway 
Co.,  32  Minn.  1 ;  18  N.  W.  Rep.  827,  formulates  the  rule  as  fol- 
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lows:  "  Where  aa  injury  occurs  to  a  passenger  through  a  defect 
in  the  construction  or  working  or  management  of  the  vehicle,  or 
anything  pertaining  to  the  service  which  the  carrier  ought  to  con- 
trol, a  presumption  of  negligence  arises  from  the  happening  of  tlie 
accident^  and  upon  such  proof  the  burden  will  devolve  upon  the 
defendant  to  exonerate  himself  by  showing  the  existence  of  causes 
beyond  his  control,  unless  evidence  thereof  appears  as  part  of  the 

plaintiffs  own  casa"  In  the  course  of  the  opinion  the  learned 
jadge  who  delivered  it  said :     "  The  severe  rule  which  enjoins 

upon  the  carrier  such  extraordinary  care  and  diligence  is  intended, 
for  reasons  of  public  policy,  to  secure  the  safe  carriage  of  passen- 
gers, in  so  far  as  human  skill  and  foresight  can  affect  such  result  * 
From  the  application  of  this  strict  rule  to  carriers,  it  naturally 
follows  that  where  an  injury  occurs  to  a  passenger  through  a  de- 
fect in  the  construction  or  working  or  management  of  the  vehicle, 
or  anything  pertaining  to  the  service  which  the  carrier  ought  to  con- 
trol, a  presumption  of  negligence  arisea  The  rule  is  therefore  fre- 
quently stated,  in  general  terms,  that  negligenceon  the  part  of  thecar- 
rier  may  be  presumed  from  the  mere  happening  of  the  accident  The 
reason  of  the  rule  seems  to  be  that  from  the  very  nature  of  things 
the  means  of  proving  the  specific  facts  are  more  in  the  power  of 
the  carrier.  The  latter,  owning  the  property  and  controlling  the 
agencies,  is  presumed  to  have  peculiarly  within  his  own  know- 
ledge the  cause  of  the  accident,  which  he  might  be  interested  to 
withhold,  and  might  himself  be  unable  to  prove."  Such  is  the 
doctrine  of  the  supreme  court  of  Illinois,  as  expressed  by  that  court 
in  Railroad  Co.  v.  Reynolds,  88  HL  418,  where  it  is  said  :  "  Where 
a  railway  car  is  thrown  from  the  track,  whereby  a  passenger  for 
hire  is  injured,  the  presumption  is  that  the  accident  resulted  either 
from  the  fact  that  the  track  was  out  of  order,  or  the  train  badly 
managed,  or  both  combined,  and  the  burden  is  on  the  company  to 
show  it  was  not  negligent  in  any  respect"  This  is  also  the  rule 
in  Indiana.  See  Railroad  Co.  v.  Williams,  74  Ind.  462.  It  is 
also  the  rule  in  New  York.  See  Seybolt  v.  Railroad  Co.,  96  K 
Y-  562.  In  Feital  v.  Railroad  Co.,  109  Mass.  398,  tlie  action  was 
against  a  street-railway  company  for  injuries  resulting  to  plaintiff 
from  an  accident  that  happened  while  she  was  traveling  on  one  of 
the  defendant's  cars.  The  plaintiff,  to  prove  her  case  against  the 
VOL.  VIII — 37 
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street-car  company,  called  the  conductor  and  the  driver  of  the  car 
as  witnesses,  and  they  testified  that  the  car  ran  oflE  the  track,  one 
wheel  inside  and  one  outside  the  track;  that  they  with  others  left 
the  car  in  question  ;  that  there  was  no  defect  in  the  car,  the  wheek, 
or  the  track  ;  that  the  car  was  going  about  five  miles  an  hour ; 
that  when  they  lifted  the  fore  wheels  on  the  track  everything  was 
right,  and  the  car  went  on ;  that  the  cars  went  over  this  place  just 
before  and  just  afterwards  without  trouble,  and  they  did  not 
know  what  made  the  car  run  oflf.  At  the  close  of  the  plaintiffs 
case,  defendant  requested  a  ruling  that  the  plaintiff  could  not  re- 
cover, because  she  had  failed  to  show  negligence  on  the  part  of  the 
street-railway  company.  This  motion  was  overruled.  The  rail- 
way company  then  introduced  evidence  that  the  ropd  where  the 
accident  occurred  had  been  gone  over  by  their  superintendent  tiie 
day  before  the  accident,  and  that  there  was  no  defect  in  it ;  that 
the  day  after  the  accident  he  saw  the  place  where  it  occurred,  and 
that  there  was  nothing  the  matter  with  the  road  then,  and  had  not 
been  since.  The  railway  company  then  requested  the  court  to 
instruct  the  jury  as  follows  :  ''  The  plaintiflE  received  her  accident 
from  the  fact  of  the  car's  running  off  the  track  while  traveling  at 
a  moderate  rate.  There  is  no  evidence  that  the  car  was  out  of 
order.  It  is  not  claimed  that  the  driver  did  anything  wrong,  or 
that  the  rails  were  before  or  then  or  afterwards  out  of  onier. 
*  *  *  Under  these  circumstances,  the  plaintiff  cannot  recover. 
That  there  was  no  evidence  of  any  negligence  on  the  part  of  the 
railroad  company  ;  that  the  burden  of  proof  is  upon  the  plaintiff 
to  show  how  the  accident  happened,  and  what  was  the  particular 
negligence  that  caused  the  same ;  and  that,  unless  the  plaintifls 
had  done  so,  they  could  not  recover."  The  trial  court  refused  to 
so  instruct,  and  this  refusal  was  assigned  as  error.  On  appeal  to 
the  supreme  court,  it  said  :  "  On  the  trial  of  an  action  against  a 
street-railway  corporation  for  injuring  a  passenger,  proof  that  the 
injury  was  caused  by  the  car's  running  off  the  track  at  a  place 
where  the  track  and  the  car  were  under  the  exclusive  control  of 
the  defendants  is  sufficient  to  charge  them  with  negligence,  in  the 
absence  of  any  evidence  that  the  accident  happened  without  their 
fault"  In  the  light  of  the  foregoing  authorities,  the  court  erred 
in  giving  the  instructions  complained  of. 

In  our  review  of  this  case  we  have  not  been  unmindful  of  the 
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suggestion  of  the  counsel  for  defendant  in  error  that  the  trial  court 
cured  instruction  No.  3  complained  of  by  instructing  the  jury,  of 
his  own  motion  :  "  A  train  of  cars  similar  to  that  operated  by  the 
defendant  is  presumed  to  stay  upon  the  track,  and  if  siwh  train 
should,  for  any  reason,  leave  the  track,  the  presumption  is  that  it 
left  the  track  through  sonie  fault  of  the  defendants."  It  is  not 
necessary  to  determine  now  whether  this  instruction  conflicted  with 
the  on^  complained  of,  nor  whether  one  cured  the  other.  The 
greatest  difficulty  with  the  instruction  complained  of  lies  in  this : 
*'  Unless  the  jury  find  that  the  cause  of  the  accident  was  some 
definite  and  proven  defect  of  defendant's  road,  engine,  or  cars, 
or  negligence  on  the  part  of  the  defendant's  employes  in  operating 
the  same  and  could  have  been  avoided  by  the  exercise  of  proper 
care  in  inspection,  repairing,  and  operation,  then  the  jury  will  find 
for  the  defendant"  Here  the  jury  were  told,  in  effect,  that  the 
burden  was  on  the  plaintiff  below  to  prove  the  cause  of  the  derail- 
ment This  is  not  the  rule.  There  is  no  claim  by  any  one,  nor 
is  there  a  word  of  evidence,  that  Spellman  was  guilty  of  any  neg- 
ligence whatever.  The  transit  company  was  a  common  carrier  of 
passengers.  Spellman  was  a  passenger  on  its  train.  The  car  on 
which  he  was  riding  was  derailed.  He  alleged  he  was  injured 
thereby,  and  there  was  evidence  to  support  the  allegation.  He 
alleged  that  the  derailment  of  the  car  was  through  the  carrier's 
negligenca  The  law  by  presumption  supplied  that  proof  for  him. 
This  was  enough.  The  burden  was  then  on  the  carrier  to  rebut 
this  presumption  of  negligence  by  showing  that  it  was  produced 
by  causes  wholly  beyond  its  control,  and  that  it  had  not  been 
guilty  of  the  slightest  negligence  contributing  thereto,  and  that, 
by  the  exercise  of  the  utmost  human  care,  diligence  and  foresight, 
the  casualty  could  not  have  been  prevented.  The  judgment  of 
the  district  court  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  grant  the  plaintiff  in  error  a  new 
trial.     The  other  commissioners  concur.* 

Railroad  aeeidenta-^vrlien  neg^li^enee  preaiuned  ft^m  the  faet  of 
bo  &celdaiit*-'See  generally:  Arkansas  Midland  R.  R.  Co.  v.  Canman,  2  Am. 

R.  R.  A  Corp.  Rep.  811,  and  note;  Southern  Kansas  R.  Co.  v.  Walsh,  4  Am. 

R.   R.   &  Corp.  Rep.  231.  and  note;  Gleeson  v.  Virginia  Midland  R.  Co.,  4 

Jim,  R.  R.  &  Corp.  Rep.  898,  and  note.    Where  the  plaintiff,  a  passenger  in  a 

•Reported  in  55  N.  W.  Rep.  270. 
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street  car,  was  injured  by  a  collision  between  the  car  and  a  veliicle  on  the 
track,  the  following  instruction  was  held  to  be  error:  "  It  is  the  law  that  when 
a  passenger,  being  carried  on  a  train,  is  injured  without  fault  of  his  own,  there 
is  a  legal  presumption  of  negligence,  casting  upon  the  ca'rier  the  burden  of  dis- 
proving it.;'  Hawkins  v.  Front  Street  Cable  R.  Co.,  8  Wash.  092;  28  Pac 
Rep.  1021.    But  see  the  Gleeson  case  above  cited. 


Legendre  et  al.,  v.  New  Orleans  Brewing  Association. 

(Supreme  Court  of  Louisiana,  April  24,  1898.) 

1.  Corporations,  Right  op  stockholder  to  inspect  books.  A 
stockholder  has  the  legal  right  to  inspect  the  books  of  the  corporation  of  whidk 
he  is  a  member. 

2.  Remedy  for  denial  of  right.  Suit  for  damages  against  corfo 
ration.  The  error  of  the  secretary  in  refusing  to  permit  him  to  inspect  tlie 
books  is  not  of  itself  ground  for  damages  against  the  corporation. 

8.  The  company  was  not  placed  in  default,  and  the  act  is  not  fixed  upon  the 
company  as  an  act  for  which  it  is  responsible. 

R  W,  Huntington  and  Horace  L.  Dufour^  for  appellantaL  Charles 
F.  Buck,  for  appellee. 

Breaux,  J. — This  is  an  action  sounding  in  damages  to  the 
amount  of  $13,500  and  interest.  Suit  was  filed  on  7th  March, 
1892.  The  plaintiffs,  as  owners  of  838  shares  of  the  capital  stock 
of  the  defendant  association,  on  the  8th  day  of  May,  1891,  and 
thereafter,  applied  to  the  secretary  of  tlie  association  to  examine  its 
books  in  which  were  recorded  the  transfer  of  stock.  About  that 
date  the  said  stock  could  have  been  sold  for  $131  per  share,  and 
subsequently  it  depreciated  to  $115.50,  per  share.  The  plainlife 
allege  that  they  have,  by  reason  of  the  depreciation,  sustained 
damages  to  the  amount  above  stated,  which  they  would  have 
averted  if  the  permission  to  examine  the  books  of  recoixls  of 
transfei-s  of  stock  had  been  granted  ;  that  under  article  245  of  the 
constitution  and  other  laws  they  had  the  right  to  inspect  defend- 
ant's books ;  that  the  refusal  to  allow  the  examination  obliges  the 
defendant  to  repair  the  damages.  The  defendant  inter j)osed  the 
peremptory  exception  of  no  cause  of  action  ;  also  the  plea  of 
vagueness.  The  plaintiffs  presented  a  supplemental  petition, 
which  was  filed  on  the  18tli  day  of  April,  1892,  reiterating  the  al- 
legations of  their  original  petition,  and  claiming  that  they  had 
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been  damaged,  since  the  filing  of  the  suit,  in  the  further  sum  of 
$10,000,  making  the  aggregate  of  $23,500  claimed  as  damages. 
A  second  supplemental  petition  was  subsequently  filed,  in  which 
it  was  alleged  that  the  books  they  applied  for  permission  to  in- 
spect were,  in  addition  to  the  book  alleged  in  their  original  peti- 
tion, defendant's  stock  ledger,  and  the  bills  payable,  cash  and  ledger 
book  and  journal.  Further  that  on  the  8th  day  of  May,  1891.  these 
books  showed  that  largersales  of  the  stock  of  the  company  had  been 
i*ecently  made ;  that  the  company  had  borrowed  money  to  pay 
dividends ;  that  its  affairs  were  not  properly  conducted  by  the 
directors ;  that  these  books  were  the  only  source  from  which  they 
could  obtiiin  information  of  the  facts  alleged  ;  that,  had  they  been 
allowed  to  inspect  these  books,  these  facts  would  have  come  to 
their  knowledga  They  would  have  foreseen  the  inevitable  deprecia- 
tion of  their  stock,  and  prevented  the  loss  by  selling  their  certifi- 
cates of  shares.  They  reiterate  their  demand  for  the  difference  in 
the  value  of  the  stock.  The  district  court  maintained  the  excep- 
tion of  "  no  cause  of  action,"  and  rejected  appellants*  demand  at 
their  costs. 

The  plaintiffs  invoke  the  rule  that  stockholders  of  a  corpora- 
tion have  a  right  to  examine  its  books  at  any  reasonable  time. 
The  following  authorities  sustain  the  rule :  Const  1879,  art  245  • 
Martin  v.  Oil  Works  Co.,  28  La.  Ann.  204 ;  Cockburn  v.  Bank, 
13  La.  Ann.  289.  The  rule  is  conceded  by  the  defendant  The 
constitutional  right  to  inspect  the  books  at  a  reasonable  time  can- 
not reasonably  be  denied.  There  can  be  no  question  that  the 
ownership  of  stock  confers  the  authority  to  see  that  the  property  is 
well  managed.  The  exercise  of  this  authority  involves  primarily  the 
right  to  examine  the  booka  A  denial  of  the  right  by  the  com- 
pany in  a  proper  case  exposes  the  corporation  to  an  action  either 
of  mandamus^  whereby  the  custodian  of  the  books  is  ordered  by 
the  court  to  permit  the  desired  access  to  them,  or  in  an  action  of 
damages  against  the  corporate  officers  who  prevented  the  exami- 
nation. The  responsibility  of  the  corporation  for  the  acts  of  the 
agent,  and  the  right  of  a  stockholder  to  sue  in  a  proper  case,  are 
not  denied  in  argument 

The  question  presented  is  whether,  upon  the  demand  which  was 
made  upon  the  secretary  for  permission  to  examine  ceii:ain  books 
and  bis  refusal,  plaintiffs  can   maintain  an  action  for  damages 
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against  the  defendant  company.  It  may  be  incidentally  stated 
that  mandamus  is  a  remedy  preferable  to  a  suit  for  damages.  Cook, 
Stock,  Stockh.  &  Corp.  Law,  c.  30.  The  right  to  inspect  the  books 
is  not  so  absolute  that  mandamvs  will  issue  without  r^ard  to 
facts  and  circumstances.  The  reasonableness  of  the  request 
should  be  considered.  Though  the  right  to  inspect  is  the  rule, 
and  it  is  very  seldom  proper  for  the  officers  of  the  company  to  re- 
fuse to  allow  the  examination,  the  refusal  is  justifiable  when  cur- 
iosity is  the  motive,  or  when  the  object  is  manifestly  in  opposition 
to  the  interest  of  the  company.  If  mandamus  had  issued  imme- 
diately after  the  refusal,  the  action  would  have  been  maintainable 
against  the  company  only.  It  would  have  had  the  right  to  repu- 
diate the  refusal  and  permit  the  inspection.  The  act  of  the  secre- 
tary is  not  absolutely  binding  upon  the  company  in  matter  of  the 
inspection  of  the  books.  He  cannot  stand  in  judgment,  nor  can  he,  as 
agent  of  the  stockholders,  occasion  damages,  for  refusing  the  books, 
for  which  the  company  will  be  liable  to  one  stockholder  to  the 
loss  of  the  others,  who  ai'e  not  parties,  and  have  not  given  the  least 
sanction  to  the  refusal.  Although  the  following  quotation  is  not 
directly  in  point,  it  has  certain  bearing  upon  the  subject :  "  Stock- 
holders cannot  sue  the  corporation  for  the  purpose  of  remedying 
the  wrongs  committed  by  its  officers  without  first  applying  to  the 
directors  to  interfere  and  put  a  stop  to  the  wrongs,  and  a  refusal  of 
the  directors  to  do  so."     Beach,  Priv.  Corp.  §  885. 

An  error  of  an  officer  in  a  subordinate  position  in  refusing  to 
permit  books  to  be  examined  is  uoipei-  se  such  an  error  as  will  ex- 
pose the  company  to  the  payment  of  damagea  Thesecretary  may  be 
the  custodian  of  certain  books,  of  which  he  has  not,  however,  the 
absolute  control.  They  are  the  company's  books.  Persons  who 
become  officers  of  a  corporation  place  themselves  in  the  situation 
of  trustees  and  the  relation  of  trustees  and  cesiuis  que 
trustent  is  created  between  them  and  the  stockholdei-s. 
2  Wait,  Act  &  Def.  p.  341.  A  corporation  is  not  respon- 
sible for  the  unauthorized  and  unlawful  acts  of  its  officers, 
though  done  colore  officii,  "  To  fix  the  liability  it  must  either  ap- 
pear that  the  officers  were  expressly  authorized  to  do  the  act,  or 
that  it  was  done  bona  fde,  in  pursuance  of  a  general  authority,  in 
relation  to  the  subject  of  it,  or  that  the  act  was  adopted  or  ratified 
by  the  corporation."     Ang.  &  A.  Corp.  p.  318.     It  has  been  de- 
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cided  that  a  member  of  a  corporation  has  the  same  right  as  any 
other  creditor  to  secure  the  payemnt  of  his  demand.  An  action 
was  maintained  against  a  corporation  on  a  bond  securing  a  certain 
sum  to  the  plaintiff,  a  member  of  the  corporation,  the  member  be- 
ing deemed  by  the  court  a  plaintiff  for  the  purpose  of  the  suit ;  so 
of  notes  and  book  accounts  and  right  to  dividends.  Ang.  &  A. 
Corp.  p.  405.  But  we  have  not  found  a  decision  or  a  principle 
laid  down  in  any  of  the  text-books  suggesting  the  possibility  of  a 
stockholder  holding  his  co-stockholders  responsible  in  damages  on 
account  of  the  refusal  of  an  officer  to  allow  certain  books  to  be  in- 
spected. It  is  stated  that  the  individual  members  are  distinct  from 
the  artificial  body  endowed  with  corporate  powers.  This,  of  itself, 
does  not  demonstrate  that  it  was  ever  contemplated  that  a  secre- 
tary of  a  corporation  might  place  a  stockholder  in  the  advantage- 
ous position,  for  a  cei-tain  time,  of  having  his  account  credited 
with  an  amount  as  damages,  because  from  a  date  of  refusal  to 
allow  inspection  the  stock  had  depreciated  in  value.  The  de- 
fendant company  was  not  placed  in  default  by  an  informal  re- 
quest made  of  the  secretary. 

The  plaintiffs  do  not  allege  that  they  offered  their  stock  for  sala 
They  limit  their  complaint  to  the  averments  that  the  facts  which 
they  would  have  ascertained  by  an  inspection  of  the  books  would 
have  enabled  them  to  foraee  the  inevitable  "  depreciation  of  their 
stock,  and  prevented  their  present  loss  by  selling  the  same."  This 
is  not  actual,  but  remote,  and  does  not  offer  good  ground  to  hold 
part  of  the  stockholders  in  damagea  The  bad  management  of 
the  directors,  charged  in  the  petition,  which  plaintiffs  state  they 
have  discovered,  is  not  a  cause  of  action  which  they  can  maintain 
alone,  and  for  their  sole  benefit ;  nor  do  they  set  it  forth  as  a 
ground  to  recover.  They  limit  their  action  to  the  refusal  of  the 
secretary.  Thongh  they  allege  mismanagement  on  the  part  of  the 
board  of  directors,  they  do  not  allege  that  the  secretary  had  for 
object  in  refusing  the  books  the  screening  of  any  of  the  directors 
in  any  mismanagement  In  reference  to  any  loss  by  reason  of  any 
negligence  of  the  directors  or  other  officers  it  has  been  decided 
"that  the  injury  is  practically  and  ultimately  an  injury  to  the 
stockholders  ;  but  in  the  eye  of  the  law  the  injury  is  to  the  cor- 
poration itself."  "  It  is  for  the  corporation  to  call  the  directors  to  an 
account  for  their  negligence."     The  action  "  is  not  an  action  which 
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the  stockholder  is  to  bring.  The  negligence  affects  him  not  di- 
rectly, but  indirectly.  *  *  *  It  is  clear,  also,  that  the 
stockholder  cannot  hold  the  corporation  itself  liable  for  the  negli- 
gence of  its  directors.  To  allow  such  an  action  would  be  to  make 
part  of  the  stockholders  liable  to  other  stockholdera  for  the  loss, 
when  all  are  equally  injured,  equally  innocent,  and  equally  in 
position  to  complain."  Cook,  Stock,  Stockh.  &  Corp.  Law,  p.  702. 
The  action  cannot  be  maintained  by  one  of  the  stockholders  against 
the  directors  for  his  account  and  benefit;  diforliori^  an  action  can- 
not be  maintained  by  him  against  the  company  on  the  ground  that 
the  secretary  did  not  surrender  the  books  for  inspection,  whereby 
he  would  have  ascertained  that  the  affairs  were  not  properly  con- 
ducted by  the  directors.  The  exception  of  no  cause  of  action  was 
properly  maintained.  It  is  therefore  ordered,  adjudged,  and  de- 
creed thi\t  the  judgment  appealed  from  be,  and  the  same  is  hereby, 
affirmed,  at  appellant's  costs.* 

RIGHT  OF  MEMBER  OR  STOCKHOLDER  TO  INSPECT  THE  BOOKS 

AND  RECORDS  OF  THE  CORPORATION. 

1*  Ri^ht  of  stockholder  at  common  law  to  inspect  the  corporate 
books  and  records-  authorities  holding  right  to  be  absolute. — It  has 

many  times  been  afiQrmed,  in  effect,  that  a  stockholder  has  an  absolute  right  to 
inspect  the  books  and  records  of  the  corporation  at  any  proper  time.  Thu3 
Cooke  in  his  recent  work  on  Stock  and  Stockholders  says:  *'  The  stockholders 
of  a  corporation  had,  at  common  law,  a  right  to  examine  at  any  reasonable 
time  any  one  or  all  of  the  books  and  records  of  the  corporation.  This  rule 
grew  out  of  an  analogous  rule  applicable  to  public  corporations  and  to  ordinary 
co-partnerships  the  books  of  which,  by  well  established  law,  are  always  open 
to  the  inspection  of  members."  §511.  Redfield  says:  "It  seems  to  be  con- 
ceded as  a  well  settled  rule  of  law,  that  the  shareholders  or  corporators  in  a 
joint  stock  corporation  are  entitled,  as  a  matter  of  r'ght,  to  inspect  and  take 
minutes  from  the  books  of  the  company  at  all  reasonable  times,  as  they  are  the 
best  evidence  of  the  facts  there  registered,  and  equally  the  property  of  all  the 
proprietors."    1  Redf.  Rys.  p.  213. 

Field  in  his  work  on  Corporations,  §  118,  says:  "  It  will  be  evident  from  the 
relation  which  the  stockholder  sustains  to  the  corporate  body,  that  he  .  hould 
have  the  right  of  access  to,  aud  examination  of,  the  books  and  records  of  ttie 
corporation,  and  be  restricted  in  this  respect  only  by  the  charter,  or  .such  r«i- 
sonable  rules  and  by-laws  in  reference  thereto,  as  are  adopted  in  conformitj 
with  the  fundamental  law  of  its  institutioa,  and  public  policy.  If  he  is  not 
restricted  by  these,  a  stockholder  should  have  the  right  to  inspect  the  books  at 
reasonable  and  proper  times;  and  if  this  right  is  denied,  he  would  be  entitled  to 
the  compulsory  process  of  mandamus  to  allow  him  so  to  do.     And  if  he  is  re- 

'Reported  in  12  So.  Rep.  837. 


Leqbndre  bt  al.  v.  New  Orleans  Brewing  Assn.    297 

fused  such  right  he  could  maiDtain  an  action  for  damages  sustained  by  reason 
thereof." 

Morawetz,  although  holding  a  different  view  of  what  the  law  is  or  ought  to 
be,  feels  obliged  to  say  that  "  in  the  United  States  the  prevailing  doctrine  ap- 
pears to  be  that  the  individual  shareholders  in  a  corporation  have  the  same  right 
as  the  members  of  an  ordinary  partnership  to  examine  their  company's  books, 
although  they  have  no  power  to  interfere  vnth  the  company's  management." 
1  Mor.  Corp.  §  473.  Similar  views  are  expressed  by  other  text  writers.  Angell 
&  A.  Corp.  §  381;  1  Beach  Priv.  Corp.  §  75;  2  Spelling  Corp.  §  655. 

It  is  not  always  easy,  in  consideriog  all  that  a  writer  has  to  say  on  the  sub- 
ject of  the  examination  of  the  books  by  stockholders,  to  determine  what  his 
personal  views  are.  All  agree  that  the  right  cannot  be  enforced  by  maTidamus, 
except  for  some  definite  and  proper  purpose.  In  this  connection  they  give  ex- 
pression to  views  to  the  effect  that  the  right  exists  only  where  there  is  such  a 
purpose  to  be  subserved.  On  the  whole  it  would  seem  that  Morawetz,  Beach 
and  Spelling  favor  the  view  that  the  stockholder's  right  is  not  absolute  but  de 
pendent  upon  the  existence  of  a  proper  purpose.  1  Mor.  Corp.  §  473;  1  Beach 
Priv.  Corp.  §  76;  2  Spell.  Corp.  §  657. 

Similar  expressions  of  opinion  on  the  part  of  judges  may  be  culled  from  the 
decisions  but  they  were  seldom  necessary  to  the  decision  of  the  case,  and 
amount  to  nothing  more  than  the  personal  views  of  the  judge  giving  the  opin- 
ion. Thus  in  Lewis  v.  Brainard,  58  Vt.  519,  which  was  an  action  founded 
upon  a  statute  and  not  upon  the  common  law,  it  is  said  :  '*  The  shareholders 
in  a  corporation  hold  the  franchise,  and  are  the  owners  of  the  corporate  prop- 
erty; and  as  such  owners  they  have  the  right,  at  common  law,  to  examine  and 
inspect  all  the  books  and  records  of  the  corporation,  at  all  reasonable  times; 
and  to  be,  thereby,  informed  of  the  condition  of  the  corporation  and  its  prop- 
erty." See  also  Lewis  v.  Brainard,  53  Vt.  510;  Deaderick  v.  Wilson,  8  Baxter, 
108.  137;  Cockburn  v.  Union  Bank,  13  La.  Ann.  289;  State  ex  rel.  v.  Bien- 
ville Oil  Works  Co.  28  La.  Ann.  204;  Rauger  v.  Champion  Cotton-Press  Co. 
51  Fed.  Rep.  61;  In  re  Birmingham  Banking  Co.  36  L.  J.  £q.  150. 

The  only  decisions  which  support  the  stockholders  right,  in  the  broad  and 
general  way  laid  down  in  the  foregoing  citations,  are  to  be  found  in  the 
Louisanna  cases  just  cited.  Cockburn^.  Union  Bank,  13  La.  Ann.  289  was 
a  petition  for  a  mandamus  to  compel  the  defendants  to  permit  the  petitioner 
to  examine  the  discount  book  of  the  defendant  bank.  As  to  the  object  of  the 
examination  it  was  merely  alleged  that  it  was  material  to  the  interests  of  the 
petitioner  and  other  stockholders,  that  the  petitioner  was  desirious  of  ascer- 
taining to  whom  and  how  loans  and  discounts  were  made  and  on  what  security 
and  whether  in  accordance  with  law  or  otherwise.  Upon  exceptions  in  the 
nature  of  a  demurrer  to  the  petition  it  was  held  sufficient.  **  It  cannot  be  de- 
nied,'* says  the  court,  **  that  it  is  the  right  of  everyone  to  see  that  his  property 
is  well  managed  and  to  have  access  to  the  proper  sources  of  knowledge  in  this 
respect."  In  State  v.  Bienville  Oil  Works  Co.  28  La.  Ann.  204,  which  was 
also  a  proceeding  for  a  mandamus,  the  petition  alleged,  as  to  the  purpose  of 
the  examination,  that  the  petitioner  desired  to  see  if  the  affairs  of  the  com- 
pany were  properly  managed,  and  proper  books  kept,  to  ascertain  its  assets 
and  liabilities  and  to  verify  its  stock  and  property  with  a  view  to  such  action 
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as  his  rights  and  interests  might  require.  It  was  held  the  petioner  was  entitled 
to  the  writ.  Speaking  of  the  rights  of  a  stockholder  in  this  regard  the  court 
says  :  **  He  has  in  the  very  nature  of  things,  aud  upon  principles  of  e(|uitj, 
good  faith  and  fair  dealing,  the  right  to  know  how  the  affairs  of  the  compaoj 
are  conducted,  whether  the  capital  of  which  he  has  contributed  so  large  a 
share  is  being  prudently  and  profitably  employed  or  otherwise." 

It  is  manifest  that  the  general  allegation  of  purpose  in  the  foregoing  peti- 
tions amounted  to  nothing  more  than  what  the  law  would  imply  from  the  fact 
of  the  ownership  of  stock.  The  cases,  therefore,  virtually  hold  tliat  a  stock- 
holder has  an  absolute  right  to  examine  the  books  and  papers  of  the  corpora- 
tion, and  that  to  entitle  him  to  a  mandamus  he  need  only  show  that  he  has  de- 
manded an  examination  at  a  proper  time  and  place  and  that  such  examination 
has  been  refused. 

The  same  view  is  also  to  some  extent  supported  by  Huylar  v.  Cragin  CalUe 
Co.  40  N.  J.  Eq.  892.  A  statute  of  New  Jersey  provided  that  the  chancellor, 
or  supreme  court,  or  any  justice  thereof  might,  on  proper  cause  shown,  o.der 
any  or  all  of  the  books  of  a  corporation  to  be  brought  within  the  state  for  ex- 
amination. In  an  application  under  this  statute,  the  petition  showed  irregu- 
larities on  the  part  of  the  officers  prejudicial  to  the  petitioners,  but  no  particu- 
lar reason  for  an  examination  was  shown  beyond  that  of  ascertaining  the 
facts  as  to  tlie  condition  of  the  company.  An  order  was  granted  aud  the 
chancellor  said: 

'*  Stockholders  are  entitled  to  inspect  the  books  of  the  company  for  proper 
purposes  at  proper  times.  Field  on  Corp.  §  118;  Cockbum  v.  Union  Bank, 
18  La.  Ann.  289;  Ang.  &  Ames  on  Corp.  §  681;  People  v.  Throop,  12  Wend. 
183;  Rosenfield  v.  Einstein,  46  N.  J.  L.  479.  And  they  are  entitled  to  such 
inspection,  though  their  only  object  is  to  ascertain  whether  their  affairs  have 
been  properly  conducted  by  the  directors  or  managers.  Such  a  right  is  neces- 
sary to  their  protection.  To  say  that  they  have  the  right,  but  that  it  can  be 
enforced  only  when  they  have  ascertained,  in  some  way  without  the  books, 
that  their  affairs  have  been  mismanaged,  or  that  their  interests  are  in  danger, 
is  practically  to  deny  the  right  in  the  majority  of  cases.  Oftentimes  frauds 
are  discoverable  only  by  an  examination  of  the  books  by  an  expert  accountant. 
The  books  are  not  the  private  property  of  the  directors  or  managers,  but  are 
the  records  of  their  transactions  as  trustees  for  the  stockholders." 

8.  The  Biockholdeni  right  to  inspect  the  corporate  bcMika  and 
papers  is  not  absolute  but  qnalilled—can  only  be  exercised  fbr  a 
definite  and  proper  purpose— The  position  that  a  stockholder  has  a  right 
to  inspect  the  corporate  books  and  papers,  merely  because  he  is  a  stockholder, 
is  not  supported,  as  it  seems  to  us,  by  either  reason  or  authority.  The  rule,  as 
we  think,  is  correctly  stated  by  a  writer  in  the  Central  Law  Journal,  who 
says:  "  The  principle  is,  that  a  stockholder  in  a  trading  corporation  has  the 
right  to  inspect  its  books  and  papers,  and  to  take  minutes  from  them,  fir  a 
definite  and  proper  pui'pose,  at  any  reasonable  time;  and  that  if  he  is  denied 
this  privilege,  the  courts  will  lend  him  their  authority  by  the  process  of  man- 
damus"  23  Cent.  L.  J.  p.  587  note.  In  other  words  the  right  of  the  stock- 
holder is  a  right  depending  upon  the  time,  place  and  purpose.  Grant  Corp. 
pp.  811.  812. 
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We  are  not  aware  of  but  three  Ways  in  which  the  common  law  right  in  ques- 
tion has  been  litigated;  in  petitions  for  a  mandamus  to  enforce  the  right,  in  ap- 
plications for  a  rule  of  court  for  the  same  purpose,  made  in  a  pending  suit,  and 
in  suits  for  damages  based  on  a  denial  of  the  right.  It  is  well  settled  thA'  a 
mandamus  will  not  be  granted,  unless  the  petitioner  shows  some  definite  pur- 
pose for  whichySuch  examination  is  necessary,  or  some  substantial  interest  to 
be  promoted  thereby.  The  authorities  upon  this  point  will  be  presented  later 
on.  but  the  law  is  well  put  by  Mr.  High  as  follows:  "  It  is  to  be  borne  in  mind 
in  the  exercise  of  that  branch  of  the  jurisdiction  by  mandamus  now  under  dis- 
cussion, that  the  writ  will  not  be  granted  merely  to  enable  a  corporator  to 
gratify  an  idle  curiosity  in  Ihe  examination  of  the  corporate  records,  but  he 
must  show  some  specific  interest  at  stake  rendering  the  inspection  necessary, 
or  some  beneficial  purpose  for  which  the  examination  is  desired.  And  unless 
there  is  some  particular  matter  in  dispute  between  members  of  the  corporation, 
or  between  the  corporation  and  its  individual  membeis,  or  some  specific  pur- 
pose for  which  the  inspection  is  necessary,  mandamus  will  not  lie,  since  the 
courts  will  not  permit  the  use  of  the  writ  upon  merely  speculative  grounds,  or 
to  gratify  a  spirit  of  curiosity.  Nor  will  the  writ  be  granted  unless  the  re- 
lator shows  that  he  has  made  a  proper  demand  upon  the  proper  parties  having 
the  records  in  custody,  and  that  such  demand  was  made  at  a  fitting  time  and 
place  and  for  a  sufficient  reason,  and  that  the  inspection  was  refused."  High, 
Extraordinary  Legal  Remedies,  §  810. 

It  is  manifest  that  a  rule  of  court  would  not  be  granted  to  compel  an  inspec- 
ti  n.  unless  such  inspection  was  pertinent  to  the  matters  in  controversy  in  the 
case,  so  that  it  would  only  be  granted  when  there  was  a  definite  and  proper 
purpose  to  be  subserved. 

The  fact  that  the  mandamus  and  rule  of  court  are  only  granted  when  there 
is  some  definite  and  proper  purpose  for  the  ln8j>ection,  does  not  necessarily 
show  that  an  absolute  right  to  such  inspection  does  not  exist.  The  writ  of 
mandamus  is  a  prerogative  writ  and  does  not  issue  unless  in  aid  of  some  sub- 
stantial interest.  A  ^ule  of  court  cannot  be  granted  to  vindicate  a  right  or 
effect  an  object,  entirely  foreign  to  the  suit  in  which  it  is  made.  If  the  stock- 
holder merely  wishes  to  vindicate  a  naked  legal  right,  a  suit  at  law  for  nominal 
damages  is  an  adequate  remedy  and  the  only  proper  remedy.  But  the  reason- 
ing of  the  courts  in  the  two  classes  of  cases  referred  to,  tends  strongly  to 
support  the  view  that  a  stockholder's  right  to  an  inspection  of  books  and 
papers  is  limited  to  occasions  when  there  is  some  particular  reason  therefor. 

The  case  of  Commonwealth  v.  Phoenix  Iron  Co.,  105  Penn.  St.  Ill,  is  a  rep- 
resentative case,  in  which  the  rights  of  the  stockholder  underwent  careful  con- 
sideration. The  case  was  a  petition  for  a  mandamus,  and  on  the  general  rights 
of  the  stockholder  in  regard  to  inspection  of  books  and  papers  the  court  says: 
'  Unless  the  charter  provides  otherwise,  a  shareholder  in  a  trading  coiporation 
has  the  right  to  inspect  its  books  and  papers  and  to  take  minutes  from  them, 
for  a  definite  and  proper  purpose,  at  reasonable  times.  The  doctrine  of  the 
law  is,  that  the  books  and  papers  of  the  corporation,  though  of  necessity  kept 
in  some  one  hand,  are  the  common  property  of  all  the  stockholders.  Angell 
A  Ames'  Corp.,  §  081;  Redfield  on  Railways,  227;  Grant  on  Corp.,  811;  2 
Phillips  on  Evi.,  818;  Martin  v.  Bienville  Oil  Works,  28  La.  Ann.  204.    Cases 
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may  have  been  rare  in  which  it  has  been  held  that  a  shareholder  was  entitled 
to  an  extraordinary  remedial  writ  for  an  enforcement  of  bis  hght  to  inspect 
the  books,  but  that  does  not  evidence  non-existence  of  the  right.  Text  books 
'kM  dicta  of  courts  seem  to  have  treated  the  right  of  shareholders  in  joint  stock 
c(frporatioriS  to  inspect  the  accounts  and  papers  as  similar  to  that  of  members 
in  large  partnerships  where  managers  are  appointed  to  transact  the  businesL 
The  necessary  limitations  practically  prevent  exercise  of  the  right  for  specula 
tive  purposes  or  gratification  of  curiosity.  If  every  shareholder  could  inspect 
for  such  purposes,  at  his  own  will,  the  business  of  most  corporations  would  be 
greatly  impeded.  In  Rex  v.  Merchant  Tailors  Co.,  2  Barn.  &  Ad.  115, 
Taunton,  J.,  f^aid:  'There  is  no  express  rule  that  to  warrant  an  application  to 
insp(  ct  corporation  documents  there  must  actually  have  been  a  suit  instituted; 
but  it  is  necessary  that  there  should  be  some  particular  matter  in  dispute  be- 
tween members,  or  between  the  corporation  and  individuals  in  it;  there  must 
be  some  specific  controversy,  some  specific  purpose  with  respect  to  wliich  ihe 
•examination  becomes  necessary.'  This  concisely  puts  the  circumstances  in 
which  the  shareholder  may  have  specific  remedy  if  refused  permission  to  in- 
spect corporation  documents  and  books;  but  if  the  right  itself  were  not  clear, 
he  could  not  have  that  remedy  at  all." 

The  following  cases  are  to  the  same  effect.  Swift  v.  State  ex  rel.  Richard- 
son (Del ).  6  Atl.  Rep.  856;  Hatch  v.  City  Bank,  1  Rob.  La.  470;  People  ex 
rel.  V.  Walker.  9  Mich.  328;  Matter  of  Sage,  70  N.  Y.  220;  People  ex  rel 
Field  V.  Northern  Pacific  R.  Co.,  50  N.  Y.  Supr.  456;  Appeal  of  Empire  Pas- 
senger  Ry.  Co.  (Pa.),  2  Am.  R.  R.  &  Corp.  Rep.  304,  note;  Lyon  v.  Am.  Screw 
Co.,  16  R.  I.  472;  17  Atl.  Rep.  61;  Metropolitan  Saloon  Omnibus  Co.  v.  Haw- 
kins, 4  H.  <&  N.  146;  King  v.  Clear,  4  Barn  &  Cress.  899;  King  v.  Merchant 
Tailors  Co.,  3  B.  &  Adolph.  115;  In  re  Barton  and  the  Saddlers  Co.,  31  L.  J. 
Q.  B.  62. 

If  a  stockholder  has  an  absolute  right  to  inspect  the  books  and  papers  of  the 
corporation  at  reasonable  times,  then  a  denial  of  the  right  is  a  wrong  for  which 
an  action  will  lie,  although  a  mandavius  to  enforce  the  right  might  be  refused 
because  no  substantial  interest  was  prejudiced:  Cook  says:  '*  The  legal  right 
of  a  stockholder  in  a  corporation  to  examine  the  corporate  books  is  a  right 
which  gives  him  a  cause  of  action  at  law  for  damages  against  the  corporate 
officers  if  they  refuse  to  allow  the  inspection.  The  plaintiff  is  entitled  to 
nominal  damages  and  to  such  further  damages  as  he  may  prove.  He  need 
not  allege  or  prove  any  special  reason  or  purpose  of  his  desire  and  request  to 
examine  the  books  "  Cook,  Stock  &  Stockhs.  §  512.  The  only  case  he  refers 
to  relating  to  private  corporations  is  that  of  Lewis  v.  Brainard,  53  Vt.  510. 
That  was  a  suit  for  a  penalty  under  a  statute,  and,  therefore,  in  so  far  as  the 
points  decided  are  concerned,  it  is  not  in  point  in  any  respect.  He  also  refers 
to  some  coses  relating  to  public  corporations,  but  those  manifestly  are  not 
directly  in  point,  but  will  be  noticed  later  on. 

The  only  case  we  are  aware  of  in  which  a  suit  for  damages  has  been  brought, 
based  on  the  common  law  right  and  duty,  is  the  principal  case,  and  that  case 
failed  because  it  was  brought  against  the  corporation,  instead  of  against  the 
custodian  of  the  books.  It  is  intimated  that  su  -h  a  suit  would  lie,  on  the 
strength  of  the  Louisiana  cases  already  referred  to.    There  are  not,  therefore. 
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outside  of  Louisiana  any  cases,  which  in  the  points  actually  a^udicated,  sup- 
port the  proposition  that  a  stockholder  has  an  absolute  right  to  examine  the- 
corporate  books  at  any  proper  time  and  place. 

Cooke  says  that  the  right  *'grew  out  of  an  analogous  rule  applicable  to  pub- 
lic corporations  and  to  ordinary  copartnerships,  the  books  of  which,  by  well 
establislied  law,  are  always  open  to  the  inspection  of  members."  Cook  Stock 
&  Stockhs.  §  511. 

In  regard  to  public  corporations  we  have  not  examined  the  cases  to  any  great 
extent,  but  we  apprehend  that  there  is  no  authority  for  saying  that  a  citizen  or 
corporator  therein  has,  at  common  law,  any  absolute  right  to  inspect  the  re- 
cords or  documents  thereof.  Whatever  rights  exist  in  this  respect  are  now  usu- 
ally regulated  by  statute  and  most  of  the  cases  turn  upon  the  construction  of 
statutes.  Burton  v.  Tuite,  1  Am.  R.  R.  &  Corp.  Rep.  86  and  note.  In  Belt 
V.  Prince  George's  County  Abstract  Co.  (Md.),  3  Am.  R.  R.  &  Corp.  Rep.  608, 
an  abstract  company  sought  to  enforce  a  clainnof  right  to  examine  and  make 
abstracts  or  copies  of  the  public  records.  The  conteotion  was  "  that  the  pub- 
lic records  are  public  property,  and  kept  for  the  public  benefit,  and,  although 
their  custody  and  safe  keeping  is  committed  by  law  to  the  clerk,  yet  every  one 
has  the  right  to  examine  them,  and  to  make  such  copies  as  he  sees  fit,  free  of 
charge.*'  Of  this  claim  the  court  says:  'It  is  not  pretended  that  this  right  is 
a  common  law  right,  and,  if  it  exists,  then  it  must  be  founded  upon  statutory 
law."  In  that  case,  therefore,  counsel  did  not  even  claim  such  a  right  at  com- 
mon law  and  the  court  dismissed  the  idea  of  such  a  right  as  preposterous.  See 
Buck  V.  Collins,  61  Ga.  801 ;  Bean  v.  People,  7  Col.  200. 

Judge  Dillon  adopts  the  views  of  Mr.  Willcock  who  says:  "  Every  corporator 
ha«,  aft  such,  an  interest  in  the  documents  of  the  corporation  and  a  general 
right  to  inspect  them  upon  all  proper  occasions,  and  if  upon  applDeation  for 
that  purpose,  the  oflScer  who  has  the  custody  refuse  to  show  them,  the  court 
will  grant  a  ma7u2rzmr/«  to  enforce  this  right"  Willcock,  Corp.  p.  847.  In 
support  of  these  views  Dillon  refers  to  the  following  authorities:  Rex  v.  Shelley, 
3  T.  R.  142;  Rex  v.  Babb,  3  T.  R.  680;  Harrison  v.  Willi:ims,  3  Barn.  &  Cres. 
162;  Rogers  v.  Jones,  5  D.  &  R.  484;  Willc.  347;  Glover,  262.  Now  the  phrase 
"proper  occasions"  may  well  include  a  proper  purpose  as  well  as  a  proper  time 
and  place.  That  this  was  the  view  of  Willcock,  we  think,  is  plain,  for  he  im- 
mediately adds  the  following:  *'A  corporator  has  a  right  to  inspect  these docu. 
ments,  to  obtain  /information  as  to  his  rights,  wJiether  in  a  dispute  toith 
a  foreigner,  or  the  corporation  itself,  or  any  of  its  members.'*  Willcock  Corp. 
p.  348. 

Glover  (Munic.  Corp.  p.  262).  simply  repeats  what  Willcock  says  and  refers 
to  the  same  cases  as  Dillon.  If  these  cases  are  examined  it  will^  found,  thnt 
in  each  one  of  them,  the  question  arose  upon  an  application  for  a  rule,  in  a 
pending  suit,  in  which  the  records  sought  to  be  inspected  would  funiisli 
pertinent  evidence.  In  King  v.  Allgood.  7  T.  R.  746,  an  inspection  was  refused 
because  no  cause  or  controversy  was  depending  and  no  purpose  was  shown. 
We  think  the  analogy  of  public  corporations  furnishes  no  support  for  the 
proposition  that  a  stockholder  has  an  absolute  right  to  inspect  the  cor- 
porate books. 

There  remains  the  anak>gy  of  the  partnership.    The  argument  here  seems  ta 
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be  that  the  corporation  is  in  effect  only  a  partnership,  that  the  stockholders  are 
joint  proprietors  of  the  corporate  boolss  and  that,  as  such  proprietors,  thej 
have  the  same  rights  as  proprietors  ordinarily  have.  Thus  In  Lewis  v.  Brain- 
ard,  53  Vt.  519,  it  is  said:  'The  shareholders  in  a  corporation  hold  the  fran- 
chise, and  are  the  owners  of  the  corporate  property;  and  as  such  owners  they 
have  the  right,  at  common  law,  to  examine  and  inspect  all  the  books  and 
records  of  the  corporation,  at  all  reasonable  times."  The  analogy  under  con- 
sideration is  based  upon  a  false  assumption  and,  if  true,  would  prove  too  much. 
The  stockholders  are  not  the  proprietors  of  the  corporate  property  in  any  such 
sense  as  the  members  of  a  partnership  are  the  proprietors  of  its  property. 
Louisville  Banking  Co.  v.  Eisenman,  7  Am.  R.  R.  &  Corp.  Rep.  568  and  note. 
The  analogy,  therefore,  fails. 

Again,  it  is  manifest  that  the  stockholders  are  no  more  the  proprietors  of  the 
corporate  books  than  they  are  of  any  other  corporate  property.  If  such  pro- 
prietorship as  they  have  gives  |hem  a  right  to  possess,  use  and  handle  the 
books,  then  the  same  principle  would  give  them  the  same  rights  in  the  other 
property.  But  no  one  has  ever  supposed  that  a  stockholder  could  ride  free  in 
a  railroad  train  because  ho  was  a  stockholder  in  the  railroad  company,  or  that 
he  could  occupy  a  room  in  a  hotel  because  he  was  a  stockholder  in  the  com- 
pany which  owned  it.  The  proprietorship  of  a  stockholder  does  not  give  him 
any  right  to  possess,  use,  handle  or  enjoy  the  corporate  property,  and  this  ap- 
plies as  well  to  the  books  as  to  the  otlier  property. 

The  right  to  inspect  the  corporate  books  and  papers  must  rest  upon  some 
other  basis.  It  may  not  be  an  easy  matter  to  say  just  what  this  basis  is.  The 
stockholder  is  the  ultimate  party  in  interest.  The  corporate  property  is  held, 
the  corporate  business  conducted,  and  the  corporate  transactions  recorded  for 
his  Ixiiiefit.  •  The  officers  who  have  control  of  the  property  and  business  are, 
in  a  sense,  his  trustees.  But  there  is  nothing  in  the  nature  of  these  things 
which  should  give  him  a  right  to  examine  tlie  corporate  books  at  pleasuos. 
There  are  obvious  reasons  why  he  should  not  have  that  right.  Where  the 
stockholders  are  very  numerous,  the  exercise  of  such  a  privilege  might  seri- 
ously impede  the  corporate  business.  But  a  more  substantial  objection  lies  in 
the  opportunity  thus  afforded  to  hostile  or  rival  concerns  of  acquiring  a  knowl- 
edge of  the  corporate  affairs  to  be  used  to  its  injury.  "  If  every  shareholder 
in  a  large  joint-stock  association,"  says  Morowitz,  "  were  allowed  to  examine 
its  books  and  accounts  at  pleasure,  it  would  become  impossible,  in  practice,  to 
keep  the  books  in  a  proper  manner;  moreover,  it  is  evident  that  the  result  would 
be  to  lay  open  the  affairs  of  the  company  to  the  public,  and  render  any  privacy 
in  its  dealings  impossible."  1  Mor.  Corp.  §  473.  Lord  Campbell  says  in 
Queen  v.  Mariq^itu,  etc.,  Min.  Co.,  1  El.  &  El.  289;  lo2  E.  C.  L.  R.  289:  "It 
is  highly  proper  that  an  inspection  of  the  books  containing  the  proceedings  of 
the  directors  should  be  obtained  on  special  occasions  and  for  special  purposes; 
but  tlie  business  of  such  companies  could  hardly  be  conducted  if  any  one,  by 
buying  a  share,  might  entitle  himself  at  all  times  to  gain  a  knowledge  of  every 
commercial  transaction  in  which  the  directors  engage,  the  moment  that  an  en- 
try of  it  is  made  in  their  books." 

In  people  c^  rel.  Hatch  v.  Lake  Shore  &  M.  S.  R.  Co.  11  Hun,  1,  it  is  said. 
'*  To  hold  that  every  person  who  shows  himself  to  be  a  holder  of  stock  is  at 
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liberty  to  demand  an  examination  of  the  transfer  books  when,  and  as  often  as 
he  pleases,  and  if  refused,  to  apply  for  a  writ  of  mandamns  to  enforce  an  ab- 
solute right,  would  be  to  establisli  a  rule  highly  prejudicial  to  the  interests  of 
all  CO.  poratious  and  their  stockholders.  A  few  inimical  holders  of  stock  could 
thereby  produce  great  embarassment  and  injury,  and  substantially  prevent  any 
large  dealings  in  the  stock  by  others.  The  power  of  the  court  should  be  ex- 
ercised with  great  discrimination  and  care;  and  while  stockholders  should  be 
carefully  protected  from  any  abuse,  on  the  part  of  the  corporation,  of  its 
powers,  or  unjust  denial  of  their  rights,  so,  on  the  other  hand,  courts  should 
guard  against  all  attempts  of  combinations  hostile  to  the  corporation,  or  its  ex- 
is  ing  officers,  to  use  its  writ  of  mandamus  to  accomplish  their  personal  or 
speculative  ends." 

On  the  other  hand  when  the  stockholder  has  some  definite  and  proper  pur- 
pose to  be  subserved  by  an  examination  of  the  corporate  books,  there  is  no 
reason  in  the  nature  of  thiugs  why  he  should  not  have  the  right  to  make  the 
examination.  Such  books  contain  the  best  evidence  and  often  the  only  evi- 
dence of  the  corporate  transactions.  An  examination  of  the  books  may  be 
necessary  to  enable  the  stockholder  to  protect  his  rights.  But  his  right  being 
founded  upon  necessity  should  be  limited  by  the  necessity.  As  said  by  the 
supreme  court  of  Connecticut  in  Hemingway  v.  Hemingway,  63  Conn.  443;  8 
Am.  R.  R.  &  Corp.  Rep.  802:  "  It  may  be  admitted  that  a  stockholder  or  a 
director  in  a  joint  stock  corporation  has  the  right  at  any  reasonable  and  proper 
time  to  examine  and  inspect  the  books  and  papers  of  the  corporation,  when- 
ever it  is  necessary  to  do  so  for  the  protection  of  his  interests  as  a  stockholder, 
or  for  the  performance  of  his  duties  as  a  director.  The  statement  of  this  right 
implies  that  such  examination  could  not  be  had  at  any  other  time  or  for  any 
other  purpoee;  and  it  clearly  implies  that  such  examination  could  not  be  had 
for  purposes  hostile  to  the  corporation." 

This  view  of  the  qualified  right  of  the  stockholder  is  further  sustained  by 
many  of  the  cases  which  have  arisen  upon  statutes  relating  to  the  inspection 
of  books  by  stockholders.  Such  statutes  have  been  held  to  be  an  enlargement 
of  the  oommoB  law  right  and  though  conferring  an  absolute  right  in  terms 
have  been  held  to  be  qualified  by  implication.  These  cases  are  considered  in 
a  subsequent  section  of  this  note  but  the  following  are  here  referred  to  as  in 
point.  Foster  v.  White,  86  Ala.  467;  Queen  v.  Grand  Canal  Co.  1  Irish  L. 
R.  887;  Queen  v.  Lindon  &  St.  Catherine's  Dock  Co.  44  L.  J.  Q.  B.  4;  In  re 
Emma  Silver  Min.  Co..  L.  R.  10  Ch,  194;  King  v.  Wilts  &  Berks  Canal  Co. 
8  Adolph  &  £1.  477.  The  code  of  Alabama,  §  1177,  provided  that  "the 
stockholders  of  all  private  corporations  have  the  right  of  access  to,  inspection 
and  examination  of  the  books,  records  and  papers  of  the  corporation,  at 
reasonable  and  proper  times."  In  Foster  v.  White,  86  Ala.  467,  the  supreme 
durt  said  of  this  section:  "The  statute  was  enacted  in  view  of  t?ie  restric- 
tions and  limitations  placed  by  the  common  law  upon  the  exercise '  of  the 
right  r 

8.  Whart  oonjititutMi »  proper  pvrpoae  within  the  meaning  of  the 
role. — A  proper  purpose  for  the  inspection  of  the  corporate  books  is  one  which 
relates  to  the  substantial  rights  of  the  stockholder.  "  Either  some  property 
rights  of  the  stockholder  must  be  involved,  or  some  controversy  exist,  or  some 
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specific  and  valuable  interest  be  in  question,  to  settle  which  an  inspection  of 
the  corporate  records  becomes  necessary."  Cook.  Stock  &  Stockh's.  §  515. 
See  also  King  v.  Clear,  4  Barn.  &  Cress  899;  Queen  v.  Mariquita  &  New 
Granada  Min.  Co.  1  £1.  &  El.  289;  102  £.  C.  L.  R.  289;  State  ex  tel.  Rosen- 
feld  V.  Einstein,  46  N.  J.  L.  479;  People  ex  rel.  Field,  v.  Northern  Pac.  R. 
Co.  50  N.  Y.  Supr.  Ct.  456;  In  re  Burton  and  the  Saddlers  Co.  31  L.  J.  Q. 
B.  62. 

This  general  statement  of  the  rule,  of  course,  excludes  the  right  to  examine 
the  books  out  of  mere  curiosity,  or  even  for  the  bona  fide  purpose  of  becoming 
better  informed  as  to  the  condition  and  affairs  of  the  corporation  when  there  is 
no  definite  object  in  view  and  no  specific  grievance  to  be  righted.  People  v. 
Walker,  9  Mich.  828;  Commonwealth  v.  Phoenix  Ins.  Co.,  105  Penn.  St.  Ill; 
Hatch  V.  City  Bank,  1  Rob.  La.  470;  King  v.  Allgood,  7  T.  R.  746. 

All  the  authorities  agree  that  when  a  suit  is  pending  in  which  the  stock- 
holder is  a  party,  or  a  bona  fide  controversy  exists  between  the  stockholder 
and  any  person,  which  might  be  the  subject  of  a  suit,  in  which  snit  or  contro- 
versy the  books  and  records  of  the  corporation  might  afford  material  evidence  or 
information,  then,  in  such  a  case,  a  proper  purpose  exists  and  the  stockholder 
is  entitled  to  an  inspection  of  such  books  and  records.  Grant  Corp.  p.  811;  1 
Beach  Priv.  Corp.  §  76;  Cook  Stock  &  Stockhs.  §  615;  Swift  v.  State  ex  reL 
Richardson  (Del.),  6  Atl.  Rep.  856;  Rogers  v.  Jones,  5  D.  <&  R.  484;  King  v. 
Shelley,  5  T.  R.  141;  King  v.  Babb,  8  T.  R.  579;  Harrison  v.  Williams,  8 
Barn.  &  Cress.  162;  In  re  Burton,  &  The  Saddlers  Co.,  31  L.  J.  Q.  B.  62;  In 
re  Birmingham  Banking  Co.,  36  L  J.  £q.  150;  King  v.  Travannion.  2ChiCty, 
866;  Rex  v.  Fraternity,  etc.,  2  Strange,  1223  and  cases  cited  in  note. 

The  principal  difficulty  arises  in  determining  what  circumstances  will  give 
a  right  of  inspection  when  there  is  no  suit  or  controversy  pending  in  which 
such  inspection  is  necessary.  .In  such  case  the  authorities  justify  the  conclusion 
that  the  stockholder  must  have  good  ground  to  believe  that  there  has  been  mis- 
management, fraud  or  wrongful  acts  on  the  part  of  the  managing  officers, 
prejudicial  to  his  rights  and  interest,  that  an  inspection  of  the  books  is  sought 
with  a  view  to  some  action  on  his  part,  by  suit  or  otherwise,  to  protect  his  inter- 
ests, and  that  such  inspection  is  reasonably  necessary  for  the  purpose  in  view. 

In  King  v.  Merchant  Tailors  Co.,  2  Barn.  &  Adolph,  115  (1831),  a  rule  was 
granted  against  the  master  and  wardens  of  the  defendant  company  to  show 
cause  why  a  mandamus  should  not  issue  against  them  to  permit  an  inspection  of 
the  books  and  papers  of  the  company  by  certain  members  moving  for  the  rule 
The  affidavits  in  support  of  the  rule  stated  that  there  had  been  reports  of  mis- 
management on  the  part  of  the  governing  body  which  the  deponents  believed 
to  be  true,  and  some  particulars  were  specified,  and  that  the  inspection  was 
desired  only  for  the  purpose  of  ascertaining  how  the  joint  funds  were  disbursed 
and  to  see  that  the  legal  rights  and  privileges  of  the  members  of  the  company 
were  enjoyed  by  them  agreeably  to  their  chatters.  There  were  counter-affi- 
davits in  which  the  irregularities  were  denied  and  the  motives  of  the  appli- 
cants impunged.  The  rule  was  discharged.  Lord  Tenterden  observed  '*  that 
in  all  cases  where  a  m/indamys  had  been  granted  the  application  had  beffl 
limitecl  by  some  legitimate  and  particular  object  in  which  the  party  had  an 
interest."    Littledale,  J.,  said:   "  I  think  the  members  have  no  right  on  apeco- 
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latlve  grounds  to  call  for  an  examination  of  the  books  and  muniments,  in  order 
to  see  if  by  possibilty  the  company's  affairs  may  be  better  administered  than 
they  think  they  are  at  present.  If  they  have  any  complaint  to  make,  some  suit 
should  be  instituted,  some  definite  matter  charged;  and  then  the  question  will 
arise  whether  or  not  the  court  will  grant  a  mandamus"  Taunton,  J.,  said: 
"  It  appears  to  me  that  if  the  members  of  every  corporation  had  a  right,  on 
mere  speculative  grounds,  to  call  upon  the  governing  part  of  the  body  for  an 
inspection  of  all  the  records,  boolis  and  muniments  belonging  to  it,  the  conse- 
quences would  be  endless  confusion  and  inconvenience.  It  is  admitted  that  no 
case  can  be  found  in  which  an  application  like  this  has  been  successfully  made; 
and  in  the  absence  of  authorities  I  think  this  court  ought  not  to  establish  such 
a  precedent.  There  is  no  express  rule  tliat  to  warrant  an  application  to  inspect 
corporation  documents  there  must  actually  have  been  a  suit  instituted;  but 
it  ia  necessary  tluit  there  should  be  some  particular  matter  in  dispute  between 
members,  or  between  the  corporation  and  individuals  in  it;  there  must  be  some 
controversy,  some  specific  purpose  in  respect  of  which  the  examination  becomes 
necessary."  Patterson,  J.,  also  concurred  in  an  opinion  to  the  same  effect. 
This  case  is  a  correct  exponent  of  the  common  law  of  England  to  this  day. 

In  People  ex  rel.  Bishop  v.  Walker,  9  Mich.  828,  the  relator  was  a  large 
stockholder  in  a  plank  road  company  and  the  defendant  was  secretary  and 
cuBtodian  of  its  books  and  papers.  The  case  was  a  motion  for  a  mandamus 
based  on  an  affidavit  of  the  relator,  which  failed  to  show  any  reason  for  an 
examination  of  the  books  except  "  a  desire  to  examine,  inspect  and  have 
access  to  said  books,  records  and  papers,  to  ascertain  the  condition  of  said  com 
pany,  as  well  as  to  ascertain  and  determine  the  rights,  duties,  privileges  and 
liabiliiies,  and  for  the  protection  of  this  deponent  as  such  stockholder."  The 
motion  was  denied  on  the  ground  that  no  proper  purpose  was  shown  and  also 
on  the  ground  that  the  demand  alleged  was  not  shown  to  have  been  made  at 
the  ofiSce  of  the  company  during  business  hours.  Christiancy,  J.,  concurred 
upon  the  second  ground  alone.  Martin,  Ch.  J.,  said:  "  I  have  examined  all 
the  cases  to  which  we  have  been  referred,  and  can  find  none  where  the  writ 
was  granted  to  enable  a  corporator  to  gratify  idle  curiosity.  The  principle 
seems  to  be,  and  very  properly  too,  that  the  party  asking  the  writ  must  have 
some  interest  at  stake  which  renders  the  inspection  necessary." 

The  fact  that  a  company,  previously  prosperous,  has  for  some  time  paid  lit- 
tle or  nothing  in  dividends  and  that  its  stock  has  depreciated,  affords  no  ground 
for  an  inspection  of  the  books  by  a  discontented  stockholder,  when  no  mis- 
management is  alleged  and  no  particular  object  shown.  Lyon  v.  American 
Screw  Co..  16  R.  I.  472;  17  Ad.  Rep.  61. 

In  People  ex  rel.  Hatch  v.  Lake  Shore  &  M.  S.  R.  Co.,  11  Hun,  1,  the  ap- 
plicants for  a  mandamus  alleged  that  the  directors  of  the  defendant  company 
were  mismanaging  its  property  and  running  its  road  in  the  interest  of  other 
roads  in  which  they  were  interested  and  to  the  prejudice  of  the  defendant  com- 
pany and  of  the  applicants.  They  sought  an  inspection  of  the  stock  books  for 
the  purpose,  as  alleged,  of  communicating  with  the  stockholders,  so  that  they 
might  have  an  opportunity  to  co-operate  and  consult  together  '*  as  to  using 
proper  means  to  protect  their  interests  and  the  property  of  the  company  from 
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further  depreciation."    The  charges  of  mismanagement  were  denied.    The 
court  refused  the  inspection  because  no  sufficient  grounds  were  shown. 

In  Appeal  of  Empire  Passenger  Rj.  Co.,  19  Atl.  Rep.  629;  2  Am.  R.  R.  & 
Corp.  Rep.  804  note,  a  mandamus  was  refused  because  no  sufficient  purpose 
was  shown,  the  object  of  the  relator  being,  as  alleged,  to  obtain  a  list  of  stock- 
holders in  order  to  induce  them  to  join  him  in  a  suit  against  the  company  to 
set  aside  a  lease  of  all  its  property  for  a  term  of  years. 

The  case  of  Hatch  v.  City  Bank,  1  Rob.  La.  470,  is  to  the  same  effect  as  the 
foregoing  cases,  but  has  been  overruled  by  the  later  cases  of  Cockburn  t. 
Uuion  Bank,  l3  La.  Ann.  289,  and  Slate  ex  rel.  y.  Bienville  Oil  Works  Co., 
28  La.  Ann.  204. 

Turning  to  the  cases  in  which  an  inspection  has  been  granted,  although  do 
suit  or  controversy  was  pending,  we  think  they  will  be  found  to  support  the 
general  rule  above  laid  down.  In  Commonwealth  v.  Phoenix  Iron  Co.,  105 
Penn.  St.  Ill,  it  was  made  to  appear  that  the  petitioner  for  mandamuB  was  a 
large  stockholder  in  the  defendant  company,  thnt,  although  it  had  done  a  large 
and  prosperous  business,  it  had  paid  no  dividends  for  hine  years,  that  the  busi- 
ness of  the  company  had  been  largely  absorbed  by  a  firm,  of  which  the  manai^- 
ing  otficera  were  the  principal  owuera,  that  they  had  formed  a  partuership  be- 
tween the  firm  and  the  company,  and  that  the  company  was  being  run  in  the 
interests  of  the  firm,  that  the  petitioner  proposed  filing  a  bill  for  relief  againflt 
the  company,  and  that  he  desired  access  to  the  books  in  order  to  obtain  infor- 
mation on  certain  specified  points.  The  mandamvs  was  granted.  We  have 
already  quoted  from  the  opinion  in  this  case. 

The  case  of  Huylar  v.  Cargin  Cattle  Co.,  40  N.  J.  Eq.  892,  has  already  been 
noticed.  It  was  an  application  to  the  chancellor  under  a  statute  for  an  order 
to  bring  the  l)ooks  of  the  corporation  within  the  state  for  inspection  by  the 
plaintiff.  The  statute  provided  that  sucli  an  order  might  be  made  on  "proper 
cause  shown."  The  right  was  thus  put  upon  sub^ttantially  the  same  basis  as 
the  right  at  common  law  to  insp.ct  books  already  within  the  state.  The  peti- 
tion showed  that  the  stock  of  the  company  had  depreciated,  that  the  president 
of  the  company  was  pasturing  a  large  number  of  cattle  on  the  company's 
ranch  and  that  no  account  thereof  was  given  in  the  reports  made  to  the 
stockholders,  and  that  any  information  as  to  the  business  of  the  company  was 
refused  the  petitioners,  who  owned  about  one-fourth  of  its  stock.  The  petition 
did  not  show  that  the  applicants  had  any  object  in  view,  beyond  ascertaining 
the  facts  as  to  the  condition  of  the  company  and  the  irregularities  alleged. 
The  application  was  granted  and  the  chancellor,  in  a  passage  already  quoted, 
defined  the  rights  of  a  stockholder  in  this  regard,  rather  more  broadly  than  the 
case  required. 

Mitchell  V.  Rubber  Reclaiming  Co.  (N.  J.  Eq.),  24  Atl.  Rep.  407,  was  a 
similar  application  to  Vice-chancellor  Bird.  Tlie  petitioner  in  that  case  had 
been  a  director  and  president  of  the  company.  During  his  absence,  by  per- 
mission, on  account  of  ill-health,  a  dividend  had  been  declared  and  paid,  which 
the  petitioner  had  accepted.  He  subsequently  learned  that  the  dividend  had 
probably  been  improperly  declared  so  as  to  subject  the  directors  consenting 
thereto,  to  certain  statutory  liabilities.  He  sought  an  inspection  of  the  books. 
with  a  view  to  taking  such  action  as  might  be  necessary  to  avoid  this  liability. 
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in  case  the  truth  was  as  he  had  reason  to  believe.  The  order  applied  for  was 
j^uted,  but  the  case  is  clearly  within  the  general  rule  we  have  laid  down 
above.  Both  these  decisions  are  by  single  judges  and,  however  eminent  they 
may  be,  their  opinions  cannot  be  considered  as  carrying  any  great  weight  of 
authority.     See,  also.  State  ex  rel.  Rosenfeld  v.  Einstein,  46  N.  J.  L.  470. 

The  cases  of  Cockburn  v.  Union  Bank,  18  La.  Ann.  289,  and  State  ex  rel.  v. 
Bienville  Oil  Works  Co.,  28  La.  Ann.  204,  have  already  been  referred  to 
quite  at  length.  (See  §  1  of  this  note.)  While  the  former  case  sustains  the 
right  of  a  stockholder  to  inspect  the  corporate  books  without  showing  any  par- 
ticular occasion  for  it  whatever,  the  latter  case  does  not  necessarily  support 
any  such  unqualified  right.  The  relator  was  a  large  stockholder.  An  election 
was  about  to  be  held  for  the  purpose  of  voting  upon  a  reduction  of  the  capital 
stock.  The  officers  of  the  company  bad  neglected  for  many  years  to  make  and 
publish  an  annual  statement  of  the  receipts  and  expenditures  and  condition  of 
the  company  as  required  by  the  charter,  and  refused  the  relator  access, to  the 
books.  Tlic  object  of  the  relator  was  to  acquire  information  whereby  he  could 
vote  intelligently  at  the  election  about  to  be  held.  This  election  wus  different 
from  an  ordinary  election  of  officers,  since  the  propriety  of  reducing  the  capi- 
tal stock  would  depend  upon  the  condition  and  business  of  the  compaDy.  Al- 
though it  did  not  appear  that  the  interests  of  the  petitioner  were  in  any  danger, 
it  did  appear  that  he  was  about  to  act  in  an  important  matter  affecting  his  in- 
terest in  the  corporation,  and  that  an  examination  of  the  books  was  necessary 
in  order  to  enable  him  to  determine  how  to  act. 

On  the  whole,  therefore,  we  think  the  authorities  very  strongly  support  the 
view  that  a  stockholder  is  not  entitled  to  an  inspection  of  the  corporate  books, 
unless  there  is  some  suit  or  controversy  pending  to  which  he  is  a  party  and  in 
which  such  examination  is  necessary,  or  unless  there  is  some  reasonable  ground 
to  believe  that  his  interests  in  the  corporation  have  been,  or  are  in  danger  of 
being  prejudiced,  that  some  action  on  his  part  is  contemplated,  or  at  least 
possible,  for  the  protection  of  his  interests,  and  that  an  inspection  of  the  books 
is  necessary  to  that  end. 

4*  What  wUl  be  deemed  an  improper  purpose  and  'v^hen  inspectioii 
may  be  denied. — It  follows  from  what  is  said  in  the  last  section  that  an  in- 
spection of  the  corporate  books  may  be  denied  to  a  stockholder,  when  he 
does  not  show  a  proper  purpose  for  such  inspection  as  therein  explained.  It 
woulJ,  of  course,  follow,  also,  that  an  inspection  may  be  denied  when  the  in- 
spection is  sought  for  some  improper  purpose,  that  is  for  some  purpose  hostile 
to  the  interests  of  the  corporation.  HThus  an  inspection  will  not  be  granted  to  a 
a  shareholder  to  enable  hitn  to  prove  a  plea  of  justification  in  a  suit  against  him  for 
libel  in  imputing  insolvency  to  the  company.  Metropolitan  Saloon  Omnibus 
Co.  V.  Hawkins,  4  H.  &  N.  146.  So,  a  stockholder  may  be  denied  access  to  the 
books  when  there  is  reason  ti  believe  that  his  object  is  to  make  entries  therein 
to  substantiate  certain  claims  of  his  own.  State  ex  rel.  Rosenfeld  v.  Einstein, 
46  N.  J.  L,  479.  A  stockholder  and  director  of  a  corporation  who  is  active  in 
the  management  of  a  rival  corporation,  has  no  right  to  examine  the  books  and 
papers  of  the  former  for  the  benefit  of  the  latter.  Hemingway  v.  Heming- 
way (Conn.),  2  Am.  R.  R.  &  Corp.  Rep.  302.  But  in  Mitchell  v.  Rubber  Re- 
claiming Co.  (K.  J.  Eq.)  24  Atl.  Rep.  407,  it  is  held  that  the  fact  that  the  petitioner 
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intends  to  make  an  improper  use  of  information  gained  by  an  inspection  of  the 
lx)oks,  is  no  reason  for  denying  him  such  inspection,  when  he  otherwise  makes 
out  a  clear  right  to  such  inspection  and  has  not  himself  brought  about  the  con- 
ditions which  give  him  such  right.  **  If  the  charge  upon  which  a  party  rests 
his  case  be  free  from  odium,"  says  the  C3urt,  "  the  general  rule  is  that  he  is  en- 
titled to  have  that  right  protected,  whatever  maybe  his  motive  in  asking  ihe 
aid  of  the  court  for  that  purpose."  See  also  State  ex  rel.  Spinoey  v.  Sports- 
mans'  Park  and  Club  Asso.  29  Mo.  App.  826;  State  ex  rel.  Wilson  v.  St.  Louis, 
etc..  R.  Co.  29 Mo.  App.  801. 

5.  An  lan'vrarranted  inspectfon  of  the  corporate  books  and  reeords 
may  be  presented  by  force.— This  is  held  in  the  case  of  Hemingway  v. 

Hemingway,  2  Am.  R.  R.  &  Corp.  Rep.  803,  which  was  a  suit  for  an  assault  by 
a  stockholder  against  the  secretary  of  a  company,  who  ha<i  forcibly  taken  from 
the  plaintiif  a  letter  file  of  the  corporation,  which  the  latter  was  examining  for 
the  benefit  of  a  rival  company. 

6*  itififht  to  make  memoranda  and  copies. — The  right  to  inspect  car- 
ries with  it  the  right  to  take  extracts,  copies  and  memoranda  from  the  books,  so 
far  as  necessary  for  the  purpose  in  view.  Cotheal  v.  Brouwer,  5  N.  Y.  568  -, 
S.  C,  10  Barb.  216;  Swift  v.  State  (Del.),  6  Atl.  Rep.  856;  Martin  v.  W.  J. 
Johnston  Co.  (Limited),  63  Hun,  557;  1  Beach  Corp.  §75;  2  Spell.  Corp.  g  657; 
1  Red.  Rys.  p.  213.  In  this  respect  it  is  immaterial  whether  the  right  is 
claimed  under  a  statute  or  under  the  common  law.  The  case  of  Appeal  of 
Empire  Passenger  Ry.  Co.  (Peun.),  19  Atl.  Rep.  629;  S.  C,  2  Am.  R.  R.  <fc 
Corp.  Rep.  804,  seems  to  hold  a  different  view.  The  constitution  of  Pennsyl- 
vania provides,  that  "every  railroad  and  canal  corporation  organized  in  this 
state  shall  maintain  an  office  therein,  where  transfers  of  its  stock  shall  be  made, 
and  where  its  books  shall  be  kept  for  inspection  by  any  stockholder  or  creiii- 
torof  such  corporation,"  etc.  Const.  1874,  Art.  17.  §2.  The  relator  claimed 
the  right  not  only  to  inspect  the  stock  list  but  to  copy  the  same  Of  this  the 
court  says  :  "The  constitution  of  1874  does  not  confer  any  such  right.  It 
simply  provides  that  a  list  shall  be  kept  at  the  office  of  the  company,  and  that 
it  shall  be  open  to  the  inspection  of  stockholders  and  creditors,  but  does  not 
confer  the  right  to  take  copies  of  the  list."  This  particular  point  however 
was  not  necessary  to  the  decision,  as  the  court  held  that  the  relator  was  not 
entitled  even  to  an  inspection  of  the  books  for  the  purpose  alleged. 

7.  Of  the  ri^ht  to  employ  agents  or  attorneys  to  make  the  inspee* 
tion. — A  statute  provided  that  certain  books  should  be  **  open  for  inspection 

by  stockholders,  creditors,  and  their  personal  representatives."  It  was  held 
that  an  application  by  a  stockholder  must  be  made  by  him  in  person,  and  that 
an  application  by  his  attorney  was  insufficient.  People  v.  U.  S.  Mercantile 
Reporting  Co..  20  Abb.  N.  C.  192.  The  contrary  was  held  in  Mitchell  v. 
Rubber  Reclaiming  Co.  (N.  J.  Eq.),  24  Atl.  Rep.  407.  The  better  rule  un- 
doubtedly is  that  the  right  is  one  which  may  be  exercised  by  one*s  authorizwl 
agent  or  attorney.  1  Beach.  Corp.  g  75;  In  re  Birmingham  Banking  Co.,  36 
L.  J.  Eq.  150;  State  v.  Bienville  Oil  Works  Co.,  28  La.  Ann.  204.  In  the 
last  case  it  is  said:  *'The  possession  of  the  right  in  question  would  he  futile 
if  the  possessor  of  it.  through  lack  of  knowledge  necessary  to  exercise  it.  were 
debarred  the  right  of  procuring  in  his  behalf  the  services  of  one  who  could 
exercise  it." 
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8*  Denuuicl  ajid  reftisal— time  and  place.— A  proper  demand  is  a  de- 
mand of  the  proper  person  at  a  proper  time  and  place.  The  proper  person 
is  the  one  having  the  custody  of  the  books  by  the  authority  of  the  corporation. 
The  demand  shuuld  be  made  at  the  office  or  place  where  the  books  are  kept 
during  ordinary  business  hours.  People  v.  Walker,  9  Mich.  828;  Lewis  v. 
Brainard,  53  Yt.  510.  Where  a  statutory  right  is  relied  upon,  the  party  should 
bring  himself  within  the  statute  by  a  demand  in  strict  compliance  therewith. 
People  V.  Walker,  9  Mich.  828;  Kennedy  v.  Chicago,  etc.,  R.  Co.,  14  Abb.  N. 
C.  326;  Queen  v.  London,  etc..  Dock  Co.,  44  L.  J.  Q.  B.  4.  The  demand 
should  not  be  too  broad,  but  limited  to  the  books  which  the  party  is  entitled  to 
see.  Queen  v.  London,  etc..  Dock  Co.,  44  L.  J.  Q.  B.  4.  A  demand  of  the 
stock  book  is  not  sufficient  as  a  demand  for  the  transfer  book.  Kennedy  ▼. 
Chicago,  etc.,  R.  Co.,  14  Abb.  N.  C.  326.  The  custodian  should  be  informed 
that  the  demandant  is  a  stockholder,  and  for  what  purpose  the  inspection  is 
desired.  Williams  v.  Gravel  Road  Co.,  45  lud.  170;  King  v.  Wilts  &  Berks 
Canal  Co.,  8  Adolph.  &  El.  477;  King  v.  Clear,  4  Barn.  &  Cress.  899;  1  Beach 
Priv.  Corp.  §§  75,  78.  This  would  not  apply  in  cases  where  the  right  is  held 
to  be  absolute.  Where  a  statute  imposed  a  penalty  of  ten  dollars  upon  the 
custodian  for  every  twenty-four  hours  of  neglect  or  refusal,  it  was  held  that 
the  demand  need  not  be  repealed  every  twenty-four  hours  in  order  to  fix  the 
penalty.    Lewis  v.  Brainard,  58  Yt.  610.  * 

There  must,  of  course,  be  a  wrongful  refusal  of  inspection  in  order  to  lay 
the  foundation  for  any  action.  The  affairs  of  a  corporation  were  managed  by 
a  committee,  who  appointed  a  clerk  to  keep  the  books.  A  proprietor  applied 
to  the  clerk  to  inspect  the  books  and  was  referred  to  the  committee.  He  then 
applied  to  the  committee,  and  they  took  time  to  consider  it.  Ten  days  later 
the  proprietor  again  applied  to  the  clerk,  and  was  refused.  It  was  held  that 
he  could  not  maintain  any  action  until  there  had  been  a  refusal  by  the  com- 
mittee, that  it  was  proper  for  them  to  take  time  to  consider,  and  he  should  have 
renewed  his  demand  upon  them.  King  v.  Wilts  <&  Berks  Canal  Co.,  8  Adolph. 
&  El.  477. 

9-  The  stoekholders  remedy  in  i^neral  —  suit  for  dmnagee.  — 
There  are  but  two  ways  in  which  an  inspection  of  books  can  be  enforced    a 

rule  of  court  and  a  writ  of  mandamus.  The  former  is  available  when  a  suit 
is  pending  and  the  insp>ection  is  sought  for  some  purpose  connected  with  the 
suit.  King  v.  Shelley,  8  T.  R.  141;  King  v.  Babb,  3  T.  R.  579;  Harrison  v. 
Willi  ims,  8  Birn.  &  Cress.  162.  A  bill  of  equity  will  not  lie  to  compel  an  in- 
spection because  there  is  an  adequate  remedy  at  law  by  mandamus.  Stettaner 
V.  New  York,  etc.  Co.  42  N.  J.  Eq.  46. 

A  suit  for  damages  will  lie  for  a  wrongful  refusal.  Cook,  Stock  &  Stockh. 
§  312;  1  Beach  Corp.  §  78.  The  principal  case  is  also  an  authority  in  point. 
To  maintain  such  a  suit  the  plaintiff  must  show  a  proper  demand  and  facts  en- 
titling him  to  an  exercise  of  the  right.  The  action  should  be  against  the  cus- 
todian of  the  books,  unless  the  corporation  has  previously  authorized  or  sub- 
sequently ratified  the  refusal,  in  which  case  it  may  be  against  the  corporation 
or  both.  Legendre  v.  New  Orleans  Brewing  Ass.  (the  principal  case.) 
This  remedy  is  ordinarily  inadequate,  because  it  does  not  secure  the  object 
sought  and  because  there  is  usually  no  way  of  estimating  the  damages. 
Cockbum  v.  Union  Bank,  18  La.  Ann.  289. 
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10.  The  remedy  hy  mwLndtimuB.— Mandamus  is  an  appropriate  remedj 
to  compel  an  inspection  of  books  and  is  the  one  usually  resorted  to.  Foster 
V.  White,  m  Ala.  467;  Winter  v.  Baldwin,  89  Ala.  488;  2  Am.  R.  R.  & 
Corp.  Rep.  403;  Bwift  v.  State,  (Del.)  6  Atl.  Rep.  856;  Cockburu  v.  Union 
Bank,  13  La.  Ann.  289;  State  v.  Bienville  Oil  Works  Co.  28  La.  Ann.  204; 
People  V.  Walker,  9  Mich.  828;  State  v.  SporUman's  Park  Club  Ass.  29  Mo. 
App.  326;  State  ▼.  St.  Louis,  etc..  R.  Co.  29  Mo.  App.  301;  People  t. 
Tliroop,  12  Wend.  181;  Commonwealth  v.  Phoenix  Lrou  Co.  105  Penn  St 
111;  Lyon  v.  American  Screw  Co.  16  R.  I.  473^;  17  Atl.  Rep.  61;  Staler. 
Bergenthal,  72  Wis.  814;  Queen  v.  Lond.  &  St.  Catherine's  Dock  Co.  44  L. 
J.  Q.  B.  4;  Ring  v.  Travannion,  2  Chitty  866;  King  v.  Merchant  Tailors 
Co.  3  Barn.  &  Adolph.  115;  High  on  Extr.  Rem.  §  808;  1  Beach,  Corp.  § 
78;  Cook,  Stock  &  Stockh.  §513;  2  Spell.  Corp.  §  655.  As  in  other  canes 
the  application  for  the  writ  is  addressed  to  the  sound  discretion  of  the  court. 
People  ex  rel.  Field  v.  Northern  Pacific  R.  Co.  50  N.  Y.  Supr.  Ct.  456; 
People  ex  rel.  McDonald  v.  U.  S.  Mercantile  Rc^porting  Co.  20  Abb.  N.  C. 
192;  People  ex  rel.  Hatch  v.  Lake  Shore  &  M.  S.  R.  Co.  11  Hun,  1;  Com- 
monwealth V.  Phoenix  Iron  Co.  105  Penn.  St.  Ill;  Lyon  v.  American  Screw 
Co.  16  R.  I.  472;  17  Atl.  Rep.  61:  Queen  v.  London,  etc.  Dock  Co.  44  L.  J. 
Q.  B.  4 ;  2  Spell  Corp.  §  658;  Cook,  Stock  &  Stockh.  §  514;  1  Beach  od 
Corp.  §  79.  The  application  for  the  writ  should  show  a  proper  purpose  or 
occasion  for  an  examination  of  the  books  and  a  proper  demand  as  already 
explained,  (see  sections  8  and  8  of  this  note)  and  that  such  demand  has 
been  refused.  It  should  of  course  show  that  the  applicant  is  a  stockholder. 
People  ex  rel.  Field,  v.  Northern  Pacific  R.  Co.  50  N.  Y.  Supr.  Ct.  456; 
Foster  v.  White,  86  Ala  487.  The  application  should  specify  the  books  or 
documents  of  whicli  an  inspection  is  desired.  Morgan's  Case,  L.  R.  28  Ch. 
Div.  620;  State  ex  rel.  Rosenfeld  v.  Einstein,  46  N.  J.  L.  479;  Queen  v.  Lon- 
don, etc.  Dock  Co.  44  L.  J.  Q.  B.  4. 

An  application  to  inspect  all  books,  records,  documents,  etc.,  belonging  to 
the  corporation  is  too  broad,  unless  it  is  made  to  appear  that  an  inspection  of 
all  is  necessary.  King  v.  Merchant  Tailors*  Co.,  3  Barn.  &  Adolph,  115;  State 
ex  rel.  Rosenfeld  v.  Einstein,  46  N.  J.  L.  479. 

The  writ  should  run  against  the  officer  or  agent  who  has  the  actual  custody 
and  control  of  the  books  in  question.  High  Ex'tr.  Rem.  §  311;  People  v. 
Throop,  12  Wend  181;  Swift  v.  State  (Del.),  6  Atl.  Rep.  856;  Winter  v.  Bald- 
win  (Ala.),  2  Am.  R.  U.  &  Corp.  Rep.  402.  It  of  course  follows  that  the  cus 
todian  is  the  only  necessary  party  defendant.  In  Winter  v.  Baldwin,  2  Am. 
R.  R.  &  Corp.  Rep.  403,  it  was  held  that  the  corporation  was  not  a  proper 
party.  But  in  Swift  v.  State  (Del.),  6  Atl.  Rep.  856,  it  was  held,  that  while 
the  corporation  was  not  a  necessary  party,  it  was  a  proper  party  in  order  thai 
it  might  show  any  reason  why  the  inspection  should  not  be  granted.  When  the 
corporation  has  authorized  or  ratified  the  action  of  the  custodian,  there  would 
seem  to  be  no  question  but  whiit  it  would  be  a  proper  party. 

11.  Statutes  relating  to  the  ri^ht  of  a  stockholder  to  Inspect  the 
corporate  books  and  records— construction  ^nerally.— These  stat- 
utes are  collected  in  2  Stim.  Stat.  Law,  §  8042,  §§  89.  40.  The  code  of 
Alabama,  §  1677,  provides  as  follows :  "  The  stockholders  of  all  private  cor- 
porations have  the  right  of  access  to,  inspection  and  examination  of  the  books. 
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records  and  papers  of  the  corporation,  at  reasonable  and  proper  times."  In  a 
proceeding  by  mandamus  to  enforce  the  rights  conferred  bj  this  statute  the 
Supreme  Court  of  Alabama  says:  "  The  statute  was  enacted  in  view  of  the  re- 
striciions  and  limitations  placed  by  the  common  law  upon  the  exercise  of  the 
right;  and  the  purpose  is  to  protect  small  and  minority  stockholders  against 
the  power  of  the  majority  and  against  the  mismanagement  and  faithlessness 
of  agents  and  officers,  by  famishing  mode  and  opportunity  to  ascertain,  estab- 
lish and  maintain  their  rights,  and  to  intelligently  perform  their  corporate 
duties.  Its  terms  are  clear  and  comprehensive,  and  afford  narrow  room  for 
construction.  It  was  intended  to  enlarge  and  disembarrass  the  exercise  of  the 
right;  rendering  it  cossisteat  and  co-extensive  with  the  stockholder's  right,  as 
a  common  owner  of  the  property,  books  and  papers  of  the  corporation,  and  with 
the  duties  and  obligations  of  the  managing  officers,  as  agents  and  trustees.  The 
only  express  limitation  is,  that  the  right  shall  he  exercised  at  rea^nable  and 
proper  times;  the  implied  limitation  is,  that  it  shall  not  be  exercised  from  idle 
curiosity,  or  for  improper  or  unlawful  purposes.  In  all  other  respects,  the 
statutory  right  is  absolute.  The  shareholder  is  Dot  required  to  show  any  reason 
or  occasion  rendering  an  examination  opportune  and  proper,  or  a  definite  or 
legitimate  purpose.  The  custodian  of  the  books  and  papers  cannot  question 
or  inquire  into  his  motives  and  purposes.  If  he  has  reason  to  believe  that  they 
are  improper  or  illegitimate,  and  refuses  the  inspection  on  this  ground,  he  as- 
sumes the  burden  to  prove  them  such.  If  it  be  said,  this  construction  of  the 
statute  places  it  in  the  power  of  a  single  shareholder  to  greatly  injure  and  im- 
pede the  business,  the  answer  is,  the  legislature  regarded  his  interests  in  the 
successful  promotion  of  the  objects  of  the  corporation  a  sufiicient  protection 
against  unnecessary  or  injurious  interference.  The  statute  is  founded  on  the 
principle,  that  the  shareholders  have  a  right  to  be  fully  informed  as  to  the  con- 
dition of  the  corporation,  the  manner  in  which  i*s  affairs  are  conducted,  and 
how  the  capital,  to  which  they  have  contributed,  is  employed  and  managed." 
Foster  v.  White,  86  Ala.  467. 

Such  statutes  are  generally  held  to  be  remedial  and  to  be  liberally  construed 
to  advance  the  reniedy,  even  though  they  impose  a  penalty.  Lewis  v.  Brainard, 
53  Vt.  510;  People  V.  Pacific  Mail  Steamship  Co.,  50  Barb.  280;  Huyler  v. 
Cragin  Cattle  Co.,  40  N.  J.  Eq.  892. 

12*  Wliether  a  proper  purpcMie  must  be  shown  'when  sUbinte  silent 
CMithesabJeet«-When  tlie  statute  is  silent  as  to  the  purpose  for  which  the 
examination  may  be  made,  the  authorities  differ  as  to  whether  the  right  is 
absolute  or  is  qualified  by  the  implied  condition  that  it  shall  only  l)e  exercised 
for  a  definite  and  proper  purpose.  The  following  cases  support  the  view  that 
the  light  is  absolute  according  to  the  terms  of  the  statute,  and  thnt  the  courts 
cannot  introduce  any  qualifications:  Fisher  v.  White,  86  Ala.  467;  State  ex  rel. 
Wilson  v.  St.  Louis,  etc.,  R.  Co.,  29  Mo.  App.  801;  State  ex  rel.  Spinney  v. 
Sportmans'  Park  &  Club  Ass.,  29  Mo.  App.  326;  Kennedy  v.  Chicago,  etc., 
R.  Co.,  14  Abb.  N.  C.  326;  People  ex  rel.  McDonald  v.  V.  S.  Mercantile  Re- 
porting Co.,  20  Abb.  N.  C.  192;  Lewis  v.  Brainard,  58  Vt.  510;  State  ex  rel. 
Borgenthal  v.  Bergenthal,  72  Wis.  314.  The  following  cases  hold  that  though 
the  right  is  given  in  general  and  unqualified  terms,  yet  it  can  only  he  exercised 
for  some  definite  and  proper  purpose.     Appeal  of  Empire  Passenger  Ry.  Co. 
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(Penn.),  2  Am.  R.  R  &  Corp.  Rep.  804,  note;  Queen  v.  Grand  Canal  Co.. 
1  Irish  L.  R.  337;  Queen  v.  London,  etc.,  Dock  Co.,  44  L.  J.,  Q.  B.  4; 
In  re  Emma  Silver  Mining  Co.,  L.  R.,  10  Ch.  1»4. 

The  Constitution  of  Pennsylvania  provides  as  follows  (1874,  art.  17,  §  2) 
*'  Every  railroad  and  canal  corporation  organized  in  thl>  state  shall  maintain  an 
office  therein,  where  transfers  of  its  stock  shall  be  made,  and  where  its  books 
shall  be  kept  for  inspection  by  any  stockholder  or  creditor  of  such  corporation, 
in  which  shall  be  recorded  the  amount  of  capital  stock  subscribed  or  paid  in, 
and  by  whom,  the  names  of  the  owners  of  its  stock,  and  the  amounts  owned  by 
them  respectively,  the  transfers  of  said  stock,  and  the  names  and  places 
of  residet  ce  of  its  officers."  In  the  case  cited  it  was  held  that  the  right  thus 
conferred  could  only  be  exercised  for  a  reasonable  and  proper  purpose,  and  be- 
cause no  such  purpose  was  shown  in  that  case  an  inspection  was  denied.  Ap- 
peal of  Empire  Passenger  Ry.  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  304,  note.  In 
the  case  of  Queen  v.  Grand  Canal  Co.,  1  Irish  L.  R.  837,  the  defendant's 
charter  provided  "that  all  the  accounts,  transactions  and  proceedings  of  said 
company  shall  be  fairly  and  regularly  entered  in  books  kept  for  that  purpose, 
to  which  every  person  having  in  his  own  name  and  right  any  share  in  such 
joint  stock,  or  his  or  her  representative  or  representatives,  may  have  access  ai 
all  reasonable  times  to  inspect."  Theonly  gn^und  alleged  for  an  inspection 
was  dissatisfaction  with  the  mode  in  which  the  affairs  of  the  company  were 
conducted.    The  application  was  refused. 

Burton,  J.,  said:  *'  The  court  must  see  that  the  application  Is  made  on  reason- 
able grounds,  and  upon  grounds  which  it  would  be  unreasonable  not  to  enforce. 
The  proprietor  might  use  his  privilege  so  far  as  to  impede  the  business  of  the 
company  in  the  exercise  of  this  right."  And  Perrin,  J.,  added:  "The  mean 
ing  of  the  act  is  not  that  the  bo  ks  and  proceedings  of  the  company  are  to  be 
always  open  for  inspection.  Each  proprietor  is  entitled,  for  any  useful  pur- 
pose, to  see  the  books  and  proceedings  of  the  company,  but  he  has  not  the 
right  to  go  into  the  company's  office  at  all  times  and  require  this  inspection, 
which  we  would  decide  if  we  granted  the  present  applictition." 

In  Foster  v.  White,  86  Ala.  467,  it  is  said  that  there  is  an  implied  condition 
that  the  right  shall  not  be  exercised  from  idle  curiosity,  or  for  improper  or 
unlawful  purposes.  But  in  State  ex  rel.  Spinney  v.  Sportsmans'  Park  &  Club 
Ass.,  29  Mo.  App.  326,  and  State  ex  rel.  Wilson  v.  St.  Louis,  etc.,  R.  Co  ,  29 
Mo.  App.  301,  it  was  held  that  the  fact  that  the  applicant  sought  an  inspec- 
tion of  the  books  for  an  improper  purpose  was  immmaterial,  and  evidence 
tending  to  establish  such  fact  was  held  to  have  been  properly  excluded. 

Whatever  might  be  the  ruling  in  an  action  for  damages  for  a  wrongful 
refusal,  it  would  seem  that  a  writ  of  mandamus  should  not  be  granted  unless 
some  definite  and  proper  purpose  is  shown  for  the  inspection  sought.  In  this 
respect  the  case  of  Queen  v.  London,  etc..  Dock  Co.,  44  L.  J.  Q.  B.  4  lays 
down  the  correct  doctrine.  That  was  a  case  under  the  companies  clauses  act, 
8  Vict.,  c.  16.  §  115,  which  reijuires  companies  to  keep  full  and  true  accounts 
of  all  money  received  and  expended,  and  to  appoint  a  bookkeeper  for  that  pur- 
pose, and  provides  that  such  bookkeeper  "shall  permit  any  shareholder  to  in- 
spect such  books,  and  to  take  copies  or  extracts  therefrom,  at  any  reasonable 
time  during  the  prescribed  periods,  and  if  no  periods  be  prescribed,  during  one 
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fortnight  before,  and  one  month  after  every  ordinary  meeting."  A  man» 
damtu  to  inspect  the  books  was  denied  because  no  proper  purpose  was  shown, 
and  Blackburn,  J.,  says:  '*  Now,  here  the  case  is  that  the  statute  requires  the 
company  for  six  weeks  to  give  inspection  to  their  shareholders  of  their  books, 
which  have  to  be  kept  to  show  how  every  shilling  comes  and  goes,  and  where 
it  is.  Then,  whether  we  should  enforce  that  right  of  the  shareholder,  is  within 
our  discretion.  The  chairman  says  the  books  contain  particulars  of  many 
transactions  which  in  the  interest  of  the  company  it  is  undesirable  to  disclose, 
but  that  some  risk  must  be  incurred  in  making  a  disclosure  of  ah  matters,  is 
not  to  be  taken  to  be  a  conclusive  test.  I  am  guided  by  the  cases  of  The  Queen 
V.  The  WilU  &  Berks  Canal  Company,  4  B.  &  C.  899,  and  The  Queen  v.  The 
Grand  Canal  Company.  1  Ir.  Law.  Rep.  387,  which  seem  to  me  to  afford  some 
grounds  for  the  exercise  of  our  discretion;  and  I  think  accordingly  that  a  man 
ought  in  such  a  case  as  this  to  show  that  he  is  making  a  demand  which  is  prac- 
ticable and  available,  that  his  object  is  a  legitimate  one,  and  possesses  for  him 
an  advantage  proportionate  to  the  disadvantage  it  brings  to  others,  in  order 
that  the  benefit  to  him  may  not  appear  to  be  so  small  as  not  to  justify  us  in 
causing  a  great  inconvenience  to  others." 

18«  Whether  »  statute  dlBpUtees  the  common  law  ri^ht*  — A  statute 
permitting  an  inspection  of  the  stock  book  and  minute  book,  does  not,  on  the 
principle  of  exclusion,  deprive  a  stockholder  of  the  common  law  right  of  in- 
specting other  books.  Cockbum  v.  Union  Bank,  13  La.  Ann.  389.  So  a 
statute  providing  for  an  inspection  of  the  stock  book  and  list  of  stockholders 
for  thirty  days  before  an  election,  leaves  the  common  law  right  of  inspecting 
the  same  books  at  other  Umes  unimpaired.  Matter  of  Sage,  70  N.  Y.  220; 
People  ex.  rel.  Stobo  v.  Ealie,  183  N.  Y.  573;  80  N.  E.  Rep.  1147;  affirming 
S.  C.  eS  Hun,  820;  People  ex  rel.  Hatch  v.  Lake  Shore,  etc.  R.  Co.  11 
Hun,  1. 

14*  Construction  of  atatate  as  to  books  ineladed.— In  construing  this 
class  of  statutes  it  has  been  held  that  the  words,  "books  wherein  the  pro- 
ceedings of  the  company  are  recorded,"  refer  to  the  records  of  meetings  of 
shareholders  and  not  of  directors.  Queen  v.  Mariquita  &  New  Granada  Min. 
Co.  1  £1  &  £1.  289;  102  £.  C.  L.  R.  289.  Books  "containing  the  stock  sub- 
scriptions and  accounts,"  were  held  to  include  not  only  books  containing  the 
stock  accounts  but  also  the  general  accounts  of  the  company.  State  ex  rel. 
Bergenthal  v.  Bergenthal,  72  Wis.  814.  The  word  "records"  includes  the 
stock  ledger  and  transfer  book  but  not  the  business  accounts.  Lewis  v.  Brain- 
ard  53  Vt.  510;  Lewis  v.  Brainard,  53  Vt.  519. 

If  the  statute  requires  the  corporation  to  keep  certain  specified  books  which 
shall  be  open  to  inspection,  etc.,  but  it  fails  to  keep  the  precise  books  specified, 
it  is  bound  under  the  statute  to  permit  an  inspection  of  such  books  as  it  does 
keep,  containing  information  appropriate  to  the  books  specified.  People  v. 
Pacific  Mail  Steamship  Co.  50  Barb.  280. 

16.  Whether  eustodiaa  must  be  in  constant  attendance  during 

time  speciHed  by  statute*— A  statute  of  New  York  requires  a  book  to  be 

kept  showing  the  names  and  residences  of  stockholders  "  which  book  shall, 

during  the  usual  business  hours  of  the  day,  on  every  day  except  Sunday  and 

VOL.  VIII — iO 


314   Legendre  et.  al.  v.  New  Orleans  Brewing  Ass'n. 

the  fourth  day  of  July,  be  open  for  inspection  of  stockholders  and  creditors  of 
the  company  and  their  personal  representatives,  at  the  office  or  principal  place 
of  business  of  such  company  in  the  county  where  its  business  operations  shall 
be  located."  For  a  neglect  or  refusal  to  exhibit  the  same  as  required  the 
statute  imposed  upon  the  corporation  a  penalty  of  fifty  dollars.  In  a  suit  for 
the  penalty  it  appeared  that  the  plaintiff  went  to  the  office  of  the  defendant 
company  on  Saturday  and  called  for  the  book.  He  was  told  by  the  president 
that  it  was  in  the  safe,  that  one  P.  was  the  only  one  who  knew  the  combina- 
tion and  that  he  was  absent  in  New  York  but  would  return  on  Monday.  Plain- 
tiff went  Monday  and  saw  the  book.  It  was  held  tliat  there  was  no  violation 
of  the  statute.  The  court  says:  *'  It  was  evidently  enacted  for  the  purpose  of 
affording  protection  to  the  stockholders  and  creditors  of  the  company;  its  b- 
ject  was  to  give  a  liberal  opportunity  at  all  reasonable  times  to  examine  the 
books  and  to  punish  the  persons  in  charge  who  should  willfully  and  intention. 
ally  deprive  them  of  such  examination.  It  appears  that  the  company  had  pro- 
vided a  safe  in  which  tlie  books  were  kept.  This  was  but  a  reasonable  and 
proj^er  precaution  as  a  guard  against  burglars  and  fire.  Mr.  Puffer  was  the 
clerk  who  kept  the  books  and  had  charge  of  them.  He  had  the  key  and  com- 
bination of  the  safe.  If  he  was  necessarily  called  away  temporarily  for  a  short 
time  it  does  not  appear  to  us  it  would  be  unreasonable  to  request  the  plauntiff 
to  wait  until  the  morning  of  the  next  business  day  to  see  the  books.  To  hold 
that  the  offcer  left  in  charge  of  the  office  under  such  circumstances  should  be- 
come  liable  to  a  conviction  for  a  misdemeanor  and  the  company  to  a  penalty 
of  fifty  dollars,  appears  to  us  to  be  unreasonable  and  unj^ust." 

16.  Tor^ga  corporations. -In  People  ex  rel.  Field  v.  Northern  Pacific 
R.  Co.,  50  N.  T.  Supr.  Ct.  456,  it  is  held  that  there  is  no  common-law  Jurisdic- 
tion to  compel  an  exhibition  of  the  books  of  a  foreign  corporation.  The  cod> 
trary  was  held  in  Swift  v.  State  ex  rcl.  Richards  )n,  (Del.),  6  Atl.  Rep.  856.  and 
this  would  seem  to  be  the  better  rule.  The  court  says:  "If  it  holds  real  and 
personal  property  in  the  state  of  Delaware  and  transacts  business  incidental  to 
its  business  within  the  state  of  Connecticut,  it  holds  such  property  and  tmns- 
acts  such  busiues  by  the  comity  of  the  state.  Its  president  lives  here,  and  is 
the  eustos  in  fact  of  the  documents  and  papers,  an  inspection  of  which,  and  the 
privilege  of  taking  copies  of  which,  the  relator  seeks.  The  corporation  itself 
does  business  here,  not  as  a  corporation  created  by  the  state  of  Delaware,  but 
as  a  corporation  created  by  the  law  of  Connecticut,  What  results  from  this? 
That  acting  here  as  a  forcigu  corporation,  and  holding  real  and  personal  prop- 
erty, and  doing  business  as  such  within  this  state,  it  submits  or  subjects  itself 
to  the  law  of  the  state,  in  the  same  manner  and  to  the  same  extent,  in  respect 
to  such  proi^erty  and  business,  as  it  would  be  bound  to  do  were  it  a  corporati  m 
created  by  the  state  of  Delaware,  and  owes  obedience  and  subjection  to  the 
mandates  of  its  courts  in  these  respects  as  fully  as  if  it  were  a  domestic  cor- 
poration." 

In  Winter  v.  Baldwin  (Ala.),  2  Am.  R.  R.  &  Corp.  Rep.  402,  it  was  held 
that  a  state  statute  as  to  the  examination  of  the  books,  records  and  papers  of 
private  corporations,  by  the  stockholders  thereof,  was  applicable  to  natiuDal 
banks.  Such  banks  are  foreign  corporations  so  far  as  the  state  is  concerned. 
Bank  v.  Gunst,  1  Abb.  N.  C.  292. 
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New  York  has  a  statute  requiring  foreign  corporations  doing  business  in  tlie 
state  to  keep  a  transfer  book  and  list  of  stockholders  in  the  state,  which  shall 
be  open  to  the  examination  of  stockholders.  2  Stim.  Stat. ,  §  8406.  This  stat- 
ute was  in  question  in  People  v.  St.  Louis,  etc.»  R.  Co.,  44  Hun,  552;  Kennedy 
V  Chicago,  etc.,  R.  Co.,  14  Abb.  N.  C.  326;  People  v.  Lake  Shore,  etc.,  R.  Co., 
11  Hun,  1;  and  see  Ervin  y.  Oregon,  etc.,  R^  Co.,  22  Hun,  566. 

17*  Defenses. — A  defense  to  an  action  to  enforce  or  vindicate  the  right  of  in- 
spection,  may  be  made  out  by  disproving  any  of  the  essential  grounds  upon 
which  it  is  founded;  as  that  the  plaintifiF  is  not  a  stockholder,  tha%  he  has  not 
made  a  proper  and  sufficient  demand,  that  there  has  been  no  refusal  of  such 
demand,  or  that  no  proper  occasion  exists  for  the  inspection.  A  denial  that 
the  plaintifiF  is  a  stockholder  should  be  positive  and  not  evasive,  in  order  to  be 
effectual.  Martin  v,  W.  J.  Johnston  Co.,  62  Hun,  557.  It  is  no  defense  tbat 
the  petitioner  for  a  mandamus  is  president  of  the  corporation  and  ought  to 
know  what  the  books  contain.  Mitchell  v.  Rubber  Reclaiming  Co.  (N.  Y.  Eq), 
24  Atl.  Rep.  407.  The  fact  that  the  board  of  directors  have  general  control  of 
the  books  and  property  of  the  corporation  and  have  refused  an  inspection,  is 
immaterial.  Cockburn  v.  Union  Bank,  18  La.  Ann.  289;  State  v.  Bienville  Oil 
Works  Co.,  28  La.  Ann.  204.  The  fact  that,  in  a  proceeding  for  mandtimus, 
the  relator  is  a  non-resident  is  likewise  immaterial.  Swift  v.  State  (Del )  6  Atl. 
liep.  856.  An  inspection  will  not  be  refused  on  the  ground  of  inconvenience 
to  the  corporation.  State  v.  St.  Louis,  etc.,  R.  Co.,  29  Mo.  App.  301.  A  pur- 
pose to  injure  the  corporation  may  be  a  defense.  See  section  4  of  this  note. 
But  the  question  of  such  a  purpose  cannot  be  raised  on  a  motion  to  quash  an 
alternative  writ  of  maTidamus,  State  v.  Bergenthal,  72  Wis.  314.  In  a  pro- 
ceeding by  mandamus  to  compel  an  exhibition  of  the  stock  list  and  transfer 
book  under  a  statute,  it  was  held  that  a  judgment  refusing  a  mandamus  to  pro- 
duce the  same  books  at  the  relation  of  the  same  plaintiff  and  against  the 
vice-president  and  transfer  agent  of  the  cor-poration,  was  no  bar  to  a 
mandamus  against  the  corporation.  State  v.  St.  Louis,  etc.,  R.  Co.,  29  Mo. 
App.  301. 

18*  Bi^bt  of  direetors  to  Inspect  the  corporate  books  and  papers*— 
A  director  being  one  of  the  governing  body  and  responsible  to  the  stockholders, 

would  seem  to  have  a  larger  right  than  a  stockholder  to  an  inspection  of  the 

books  and  papers.  People  v.  Onderdonk,  1  How.  Pr.  247;  State  ex  rel.  Rosen- 

feld  V.  Einstein,  46  N.  J.  L.  479;  People  v.  Throop.  12  Wend.  181. 

19*  Pablic  corporations. — We  refer  to  the  following  cases  relating  to  the 

inspection  of  the  records  of  public  corporations,  which  may  be  of  interest  in 

this  connection:  Burton  v    Tuite  (Mich.),  1  Am.  R.  R.  &Corp.  Rep.  86  and 

note;  Belt  v.  Prince  George's  County  Abstract  Co.  (Md.),  3  Am.  R.  R.  &Corp. 

Rep,  603;  Brewer  v.  Walsin,  61  Ala.  310;  U.  S.  Express  Co.  v.  Henderson,  69 

Iowa,  40;  People  v.  Cornell,  47  Barb.  829. 
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(Supreme  Court  of  Colorado,  May  1.  1893.) 

1.  Railroad  companies.  Injury  to  passskger  cuossing  track  at  bat- 
ing STATION.  Failure  to  loo^  and  listen.  Where  a  train  stops  at  an 
eating  station,  and  there  is  a  track  between  the  train  and  the  station,  a  passen- 
ger alighting  from  the  train  has  the  right  to  assume  that  the  railroad  company 
will  so  regulate  its  trains  tliat  its  tracks  between  the  car  and  the  eating  station 
platform  will  be  safe  for  him  to  pass  over  in  going  to  and  returning  from  the 
eating  house,  and  his  failure  to  look  and  listen  for  an  approaching  train  is  not 
negligence. 

THIS  action  is  brought  by  Mary  E.  Shean,  the  wife,  and  in  be- 
half of  Moses,  Josephine,  and  Mary  Shean,  the  children,  of 
Thomas  Shean,  deceased,  to  recover  damages  against  the  railroad 
company  for  wrongfully  causing  the  death  of  said  Thomas  SheaiL 
The  facts  are  as  follows :  Thomas  Shean  was  a  passenger  for 
hire  from  Kansas  City,  Mo.,  to  San  Francisco,  Cal.,  on  the  appel- 
lant company's  cars.  On  the  1st  day  of  October,  1887,  the  section 
of  the  train  in  which  he  was  being  carried  arrived  at  La  Junta, 
Colo.,  detween  8  and  9  o'clock  in  the  forenoon.  La  Junta  is  an 
eating  station  of  the  company,  and  a  point  at  which  trains 
stop  to  allow  passengers  to  take  meals,  and  also  at  which 
trains  are  made  up  for  the  north  and  west.  The  train  was  being 
run  in  two  sections  between  Kansas  City  and  La  Junta,  Shean  be- 
ing on  the  section  that  arrived  first  After  stopping  at  the  eating 
station,  this  section  was  switched  upon  a  side  track,  the  main  track 
being  between  it  and  the  station.  While  so  standing,  and  about 
forty  minutes  after  its  arrival,  Shean  started  to  go  to  the  eating 
station  for  breakfast  While  passing  diagonally  across  the  m^ii 
track  he  was  struck  by  the  locomotive  drawing  the  other  section, 
and  killed.  The  testimony  of  witnesses  as  to  the  rate  of  speed 
this  section  of  the  train  was  running  at  the  time  varies  from  six  to  ten 
miles  an  hour.  It  was  also  conflicting  in  regard  to  whether  the  bell 
was  being  rung  at  the  time  of  the  accident  The  following  specific  in- 
terrogatories were  submitted  to  the  jury,  and  answered  as  follows: 
"  First  Do  you  find  from  the  evidence  that  the  deceased,  Thomas 
Shean,  after  leaving  the  car,  and  before  reaching  the  track  where 
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he  was  injured,  listened  or  looked  for  an  approaching  train? 
Answer.  No.  Second.  Do  you  find  from  the  evidence  that  if  the 
deceased,  Thomas  Shean,  had  looked,  before  going  upon  tlie  track 
where  he  was  injured,  he  could  have  seen  the  approaching  train  ? 
Answer.  Yes.  Third.  Do  you  find  from  the  evidence  that  if  de- 
ceased, Thomas  Shean,  had  stopped  and  listened  before  going  on 
the  track,  he  could  have  heard  the  approaching  train  ?  Answer. 
No."  General  verdict  for  plaintiffs  for  $5,000.  Motion  for  jiew 
trial  overruled,  and  judgment  rendered  for  amount  of  verdict 

Charles  E.  OasU  Wells ,  Macon  Jc  Furman,  and  Rogers,  Ouihbert 
it  jEllis,  for  appellant ;  Rogers  &  Shafroth,  for  appelleea 

GoDDARD,  J.  (after  stating  the  facts). — The  ground  mainly  re- 
lied on  in  the  argument  before  us,  and  the  one  we  regard  as  con- 
trolling in  this  case,  is  whether,  upon  the  evidence,  the  deceased 
at  the  time  of  the  accident  exercised  such  care  as  an  ordinarily  pru- 
dent man  would  exercise  under  like  circumstances.  In  other 
words,  was  he  guilty  of  such  contributory  negligence  as  would 
defeat  a  recovery  ?  The  fact  is  uncontroverted,  as  found  by  the 
jury  in  answers  to  interrogatories  Nos.  1  and  2,  that  the  deceased 
did  not,  on  approaching  the  track  where  he  was  injured,  look  or 
listen  for  an  approaching  train,  and  that,  if  he  had  looked  before 
going  upon  the  track,  he  could  have  seen  the  approaching  train  ; 
and  the  question  is  thereby  presented  whether  the  deceased,  in  his 
relation  as  a  passenger,  had  the  right  to  omit  the  precaution  of 
looking  for  an  approaching  train,  and,  as  the  court  below  in- 
structed the  jury,  "assume  that  the  defendant  must  so  regulate 
its  trains  that  its  tracks  between  the  car  he  left  and  the  eat- 
ing station  platform  would  be  free  from  obstruction,  and  safe  for 
him  to  pass  over  in  going  to  and  returning  from  the  eating 
house  ;  *  *  *  that  defendant  is  bound  to  exercise  the  same 
degree  of  care  in  providing  for  him  a  safe  and  convenient  way  and 
manner  of  access  to  and  from  the  eating  station  *  *  *  as  in 
the  transportation  and  carriage  of  him."  It  is  said  by  jhis  court 
in  Railroad  Co.  v.  Hodgson,  31  Pac.  Rep.  956  ;  18  Colo.—:  "  The 
ap{jellant,  a  common  carrier,  owed  a  peculiar  duty  to  the  de- 
ceased, a  passenger  for  hire.  It  was  bound  to  exercise  the  highest 
degree  of  care  and  skill  reasonably  practicable  in  the  management 
of  its  traina     This  duty  did  not  cease  upon  the  arrival  of  the 
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train  upon  which  the  deceased  was  a  passenger  at  the  place  of  his 
destination.     The  company  was  still  bound  to  furnish  him  an  op- 
portunity to  safely  alight  therefrom,  and  to  use  the  utmost  care 
and  diligence  in  providing  for  him  a  safe  passage  from  the  train  to 
the  platform  of  the  depot"     The  same  duty,  we  think,  is  imjx)?^! 
upon  the  company  towards  a  passenger  while,  on  a  continuous 
journey,  he  is  going  to  and  returning  from  the  eating  stations  pn)- 
vided  by  the  company  for  the  accomodation  of  passengers.      While 
leaving  the  train  for  this  purpose  he  does  not  cease  to  be  a  pas- 
senger, or  lose  the  protection  of  those  regulations  that  the  com- 
pany is  bound  to  provide  for  his  safety  while  on  its  care,  or  when 
rightfully  upon  its  depot  grounds.     The  same  rules  of  law  can  be 
invoked  for  his  protection  under  such  circumstances  as  are  afforded 
to  passengers  going  to  and  from  its  cara     Their  duty  in  the  latter 
respect  is  well  settled.     JRailroad  Co.  v.  Hodgson,  sujrra.     In  the 
case  of  Railroad  Co.   v.  White,  88  Pa.  St  333,  it  is  said :  ''  It  is 
the  duty  of  the  company  to  provide  for  the  safe  receiving  and  dis- 
charging of  passengers.     It  is  bound  to  exercise  the  strictest  vigi- 
lance, not  only  in  carrying  them  to  their  destination,  but  also  in 
setting  them  down  safely,  if  human  care  and  foresight  can  do  sa" 
That  the  deceased  had  a  right  to  rely  on  the  performance  of  such 
duty  by  the  company,  and  proceed  without  taking  the  precaution 
to  look  and  listen,  and  that  the  failure  to  do  so  is  not  negligence 
per  5tf,  is  decided  in  numerous  cases.     To  this  effect  are  :  Tern-  v. 
Jewett,  78  N.  Y.  338  ;  Brassel  v.  Railroad  Co.,  84  N.  Y.  241 ; 
Archer  v.  Railroad  Co.,  106  N.  Y.  689  ;  13  N.  K  Rep.  318  ;  Jew- 
ett  V.  Klein,  27  N.  J.  Eq.  550  ;  Baltimore  &  O.  R  Co.  v.  State,  6*> 
Md.  449.    In  Baltimore  &  O.  R  Co.  v.  State,  60  Md.,  at  page  463, 
it  is  said  :  "  And  though  the  deceased  himself  was  required  to  ex- 
ercise reasonable  care,  yet  we  may  suppose  that  his  watchfulness 
was  naturally  lessened  by  his  reliance  upon  the  faithful  observance 
by  the  employes  of  the  defendant  of  such  precautionarj'  rules  and 
regulations  as  would  secure  to  passengers  a  safe  transfer ;    *   *    * 
and,  except  in  the  presence  of  immediate,  apparent  danger,  he  was 
authorized  to  act  upon  such  reliance."     In  the  case  of  Jewett  v. 
Klein,  27  N.  J.  Eq.  550,  it  is  held  "  that  a  person  who,  in  passing 
from  the  depot  to  the  train  he  was  about  to  take,  was  obliged  to 
cross  an  intervening  track,  was  not  guilty  of  contributory  negli- 
gence in  that  he  did  not,  before  approaching  the  train,  look  up  or 
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down  the  track  to  see  whether  there  was  danger  from  an  approach- 
ing train,  and  in  that  lie  approached  the  train  diagonally  from  the 
phitfonn  to  the  station,  and  before  his  train  had  come  to  a  full 
stop."  By  the  foregoing  and  other  well  considered  cases  it  is  set- 
tled that  a  passenger  on  a  railroad,  while  passing  from  the 
.cars  to  the  depot  is  not  required  to  exercise  that  degree  of 
care  in  crossing  a  railroad  track  as  is  imposed  upon  other 
persons,  and  that  he  has  the  right  to  assume  that  the  com- 
pany will  discharge  its  duty  in  making  the  way  safe;  and,  rely- 
ing on  this  assumption,  may  neglect  precautions  that  are  ordinarily 
imj)osed  upon  a  person  not  holding  that  relitition ;  and  this  dis- 
tinction is  to  be  taken  into  consideration  in  determining  the  pro- 
priety of  his  conduct  Under  all  the  facts  shown  in  evidence  and 
the  circumstances  surrounding  the  accident,  whether  the  person 
injured  was  guilty  of  contributory  negligence  at  the  time  is  a  ques- 
tion within  the  province  of  the  jury  to  decide,  and  one  that  the 
court  cannot  rightfully  take  from  them.  In  addition  to  the  cases 
above  cited,  see  Warren  v.  Railroad  Co.,  8  Allen,  227;  Gaynor  v. 
Riilroad  Co.,  100  Mass.  208 ;  Parsons  v.  Railroad  Co.  (N.  Y. 
App.),  21  N.  E.  Rep.  145  ;  Wheelock  v.  Railroad  Co.,  105  Mass. 
203.  In  the  case  at  bar  we  think  the  law  was  correctly  given  to 
the  jury,  and  that  their  finding  on  the  facts  cannot  be  disturbed. 
An  examination  of  other  points  presented  by  appellant  discloses 
no  error  that  is  a  cause  of  a  reversal  of  the  case. 
The  judgment  is  accordingly  affirmed.* 

Railroad  compaaies-li^vry  to  pwrrngrrr  cromin^  trade  to  or  fk*om 
train* — The  following  cases  present  some  analogy  to  the  foregoing.     In  an 

action  against  a  railroad  company  for  death  by  wrongful  act,  plaintiff's  testi- 
mony was  that  deceased,  after  leaving  a  train  at  a  small  way  station,  stopped 
to  help  a  family,  including  two  small  children,  to  alight  from  the  car,  and 
started  towards  the  station,  purposing  to  spend  the  night  there.  In  so  doing 
he  stepped  upon  an  intervening  track,  which  had  been  leveled  up  with  earth 
for  crossing,  and  was  struck  by  a  train  which  was  moving  rapidly  without 
ringing  a  bell.  The  family  that  deceased  had  assisted  barely  escaped,  and  two 
members  thereof  testified  that  they  did  not  know  that  they  were  walking  upon 
a  track,  and  had  no  idea  that  an  engine  was  approaching.  There  was  no  light 
except  a  bonfire  and  the  locomotive  headlis^hts.  There  was  some  conflicting 
testimony  as  to  these  facts,  but  the  jury  gave  a  verdict  for  plaintiffs.  Held, 
tliat  defendant  was  not  entitled  to  an  instruction  that  deceased  was  guilty  of 
contributory  negligence.  Richmond  &  D.  R.  Co.  v.  Powers,  149  U.  S.  43;  13 
8.  C.  Rep  748. 

*  Reported  in  33  Pac.  Rep.  108. 
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A  passenger  on  a  steam  mot  jr  railway  notified  the  conductor  that  she  desired 
to  alight  at  a  certain  station,  but  was  carried  beyond  it,  and  upon  a  switch, 
where  she  was  allowed  to  alight.  The  engine,  meanwhile,  had  been  discon- 
nected from  the  coach,  switched  on  to  the  main  truck,  and  was  coming  back  to 
connect  with  the  other  end  of  the  coach  for  the  return  trip,  when  it  struck  and 
injured  plaintiff,  who  was  crossing  the  track  to  go  to  her  home.  No  special 
warning  was  given,  and  several  witnesses  testified  that  no  bell  was  rung,  or 
whistle  sounded.  Held,  it  was  eminently  a  case  for  the  jury  both  as  to  negli- 
gence and  contributory  negligence,  and  a  verdict  in  plaintifTs  favor  would  not 
be  disturbed.  Franklin  v.  Southern  California  M.  R.  Co.,  85  Cal.  68;  24  Pac 
Rep.  723. 

Plaintiff  wishing  to  reach  a  train,  between  which  and  himself  another  train 
was  standing  on  a  down  grade,  walked  along  some  thirty  feet  past  the  engine 
of  the  latter,  and,  turning,  stepped  on  the  track  in  front  of  it.  He  did  not 
look  back  nor  listen,  and  was  struck  by  it  and  injured.  Neither  the  bell  nor 
whistle  was  sounded,  and  there  was  no  evidence  that  the  engineer  saw  his 
perilous  position  in  ti  ne  to  warn  him,  or  knew  he  would  attempt  to  cross. 
Held,  he  was  guilty  of  contributory  negligence,  and  could  not  recover.  East 
Tenn.  V.  &  G.  R.  Co.  v.  Kornegay,  92  Ala.  228:  9  So.  Rep.  557. 

Plaintiff  is  not  negligent  as  a  matter  of  law  who  on  hearing  his  train  ap- 
proaching the  flag  station,  where  he  is,  and  seeing  no  train  coming  in  the  oppo- 
site direction,  goes  diigonally  across  the  first  track,  which  was  planked, 
towards  his  train,  which  has  nearly  stopped,  and  is  still  when  he  reaches  his 
car,  though  a  witness  called  by  him  says  that,  before  the  passenger  train 
stopped,  the  freight,  which  struck  plaintiff,  was  passing.  Kohler  v.  Pennsyl- 
vania R.  Co.,  135  Penn.  St.  346;  19  Atl.  Rep.  1049.  If  plaintiff  knew,  or 
might  by  the  use  of  his  senses  have  known,  that  the  freight  train  was  coming, 
and  crossed  in  front  of  it  to  a  dangerous  position,  through  fear  that  his  train 
coming  on  the  next  track  might  not  wait,  he  cannot  recover.     Ibid. 
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(Supreme  Court  of  Wisconsin,  May  2,  1893.) 

1.  Street  RAILROAD  COMPANIES.  Paving  street.  Obstructing  passaob 
OF  street  cars  by  contractors  Injunction.  Contractors,  under  a  con- 
tract with  a  city  to  pave  a  certain  street,  have  no  power  to  obstruct  the  passage 
of  street  cars  over  such  street  during  the  paving  of  the  same,  where  the  con- 
tract gives  no  such  power,  and  it  is  shown  that  such  work  has  been,  and  can 
be,  done  without  such  interference,  and  such  interference  may  be  prevented 
by  injunction. 

ACTION  by  the  Milwaukee  Street  Railway  Company  against 
A.  B.  Adlam  and  others  to  restrain  defendants  from  obstruct- 
ing  the  passage  of  plaintiffs  cars  over  a  certain  street.  Prom  an 
Older  dissolving  a  temporary  injunction,  plaintiff  appeals. 
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It  appears  that  prior,  to  1892,  Third  street,  between  Harmon 
and  Walnut  streets,  in  Milwaukee,  had  been  raacadamized.  That 
in  May,  June,  and  the  fore  part  of  July,  1892,  the  requisite  steps 
had  been  taken  to  authorize  the  removal  of  from  nine  to  eleven 
inches  of  said  macadam,  and  to  repave  the  same  with  cedar  blocka 
That  July  15,  1892,  the  defendants  Adlam  &  Mosher,  as  parties 
of  the  first  part,  and  Crilley  &  O'Donnell,  as  parties  of  the  second 
part,  and  the  city  of  Milwaukee,  as  party  of  the  third  part,  entered 
into  a  written  contract  wherein  and  wherebv  the  said  Adlam  & 
Mosher  agreed,  in  effect,  to  and  with  the  city,  to  furnisl^  all  mater- 
ial and  do  all  work  necessary  and  required  to  grade  and  pave 
the  roadway  with  cedar  blocks  on  Third  street,  from  Walnut  to 
Harmon  streets,  under  the  superintendence  of  the  board  of  public 
works  of  the  city,  for  the  sum  of  $1.19i  per  square  yard  for  the 
paving,  which  should  include  all  necessary  grading,  and  that  they 
would  complete  said  work  according  to  specifications.  TImt  it 
was  therein  further  agreed  that  the  said  board  of  public  works 
should  have  the  right  and  power,  which  was  thereby  reserved  to 
them,  to  adjust  and  determine  finally  all  questions,  and  that  such 
adjustment  and  determination  should  be  final  and  conclusive  be- 
tween the  parties  to  said  contract  That  the  said  Adlam  &  Mosher 
would  during  the  night-time  put  up  and  maintain  ^uch  barriers  and 
lights  as  would  effectually  prevent  the  happening  of  any  accident  in 
consequence  of  the  digging  up,  use,  or  occupancy  of  said  street,  and 
that  the  parties  of  the  first  part  and  second  part  thereby  assumed 
the  liability  for,  and  would  pay,  on  demand,  any  and  all  damages 
occasioned  by  the  digging  up,  use,  or  occupancy  of  said  street  in 
doing  said  work.  That  thereupon  Adlam  &  Mosher  sublet  a  por- 
tion of  said  job  to  the  defendant  Eoehring.  That  the  said  defend- 
ants thereupon  entered  upon  the  performance  of  said  contract. 
That  September  28,  1892,  the  plaintiff  commenced  this  action  to 
restrain  the  defendants  from  obstructing  in  any  manner  the 
running  of  said  cars  over  said  street,  or  to  do  grading  and 
paving  thereon  in  such  way  and  in  snch  a  manner  as  to 
prevent  the  plaintiff  from  running  its  cars  along  the  same^ 
or  to  interfere  with  the  running  thereof,  directly  or  indirectly,  or 
the  operation  of  its  railroad.  That  the  complaint  alleged,  among 
other  things,  the  incorporation  of  the  plaintiff ;  that  it  had  eighty 
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miles  of  track  in  said  city,  and  was  engaged  in  carrying  passengers 
in  said  city  over  the  same ;  that  its  cars  were  passing  each  day 
over  the  street  in  question  for  more  than  fourteen  hours,  carrying 
many  thousand  passengers,  and  that  said  transportation  of  passen- 
gers over  said  track,  and  other  tracks  in  the  city,  was  of  great  con- 
venience and  benefit  to  the  public  ;  that  the  said  Adlam  &  Mosber 
had  the  contract  mentioned,  and  had  sublet  a  portion  thereof  to 
the  said  Roehring  ;  that  in  the  execution  of  said  contract  the  de- 
fendants threatened  to  obstruct  and  prevent  the  running  of  said 
cars  on  said  street,  and  gave  out  that  they  would  stop  the  same  bj 
the  erection  of  barriers  ;  that  for  many  years  previously  many  of 
the  streets  in  said  city,  over  which  said  street  cars  were  run,  had 
been  repaired  and  repaived,  and  the  grading  done  necessary  for 
such  repairs  and  repaving,  without  interfering  with  the  running 
of  such  cars,  and  that  the  grading  and  paving  in  question  could 
reasonably  and  properly  be  done  without  such  interference ;  that 
it  was  the  duty  of  the  defendants  to  so  grade  and  repave  said 
street  as  to  allow  said  cars  to  continue  to  run  thereon.  That  there- 
upon a  preliminary  injunction  was  granted,  restraining  the  defend- 
ants from  interfering  with  the  running  of  said  cars,  by  a  court 
commissioner.  That  the  defendants  thereupon  answered  said  com- 
plaint by  way  q/  admissions  and  denials,  and  alleged,  in  effect, 
that  the  grading  and  paving  of  said  street  was  a  great  public  im- 
provement ;  that  the  street  was  much  traveled,  and  was  a  public 
thoroughfare,  and  it  was  necessary  to  public  travel  that  it  should 
be  completed  as  soon  as  practicable ;  that  it  was  impracticable  and 
impossible  for  the  defendants  to  do  the  work  required  by  the 
terms  of  said  contract  unless  they  had  possession  of  said  street,  or 
at  least  one-half  thereof,  upon  which  to  do  said  work  ;  that  it  had 
always  been  customary  in  the  city,  whenever  any  street  was  graded 
and  paved  upon  which  said  railway  was  located,  either  for  the 
railway  company  to  grade  the  portion  of  the  street  occupied  by  its 
tracks,  and  pave  the  same,  or  to  put  in  temporary  switches  al  a 
distance  of  from  one  to  two  blocks  apart,  so  that  the  cars  of  said 
company  might  be  switched  in  on  to  a  single  track  for  such  dis- 
tance, and  thus  enable  the  contractor  to  occupy  one-half  the  street 
in  grading  or  paving  the  same.  That  said  answer  was  verified, 
and  thereupon  and  upon  the  record,  said  answer,  and  the  affida- 
vits of  John  Roehring  and  Fred  Gottschalk,  the  defendants  ob- 
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tained  an  order  to  show  cause,  September  30, 1892,  why  said  tem- 
porary injunction  should  not  be  modified,  vacated,  and  dissolved. 
Tiiat  the  said  answer  was  supported  and  corroborated,  in  part,  by 
the  affidavits  of  said  Roehring  and  Gottschalk,  and  stated,  among 
other  things,  that  the  portion  of  Third  street  in  question  was  fifty 
feet  in  width  from  curb  to  curb,  and  that  the  plaintiff's  tracks  oc- 
cupied about  sixteen  feet  in  the  middle  of  said  street,  and  that 
the  cars  extended  beyond  the  track  about  eighteen  inches  in  addi- 
tion. That  upon  the  hearing  of  said  application  the  plaintiff  read 
in  evidence,  in  support  of  its  complaint,  seven  affidavits,  one  of 
which  was  made  by  the  chief  engineer  of  the  plaintiff,  of  many 
years'  experience,  and  of  much  experience  in  the  city,  who  gave 
in  detail  the  method  of  the  doing  of  such  work,  and  its  necessities, 
and  among  other  things,  stated  in  effect,  that  the  work  could  be 
done  without  hardship  and  without  delay,  without  interfering  with 
the  running  of  the  plaintiff's  cars,  and  that  to  accomplish  that  end 
it  was  not  necessary  that  the  contractors  should  have  the  use  of 
the  entire  street,  or  of  one-half  thereof ;  that  there  remained  of 
said  street,  outside  of  both  tracks,  more  than  sufficient  ground  so 
that  they  could,  with  ease  and  comfort,  do  the  work  under  said 
contract  without  interfering  with  the  running  of  the  plaintiff's 
cars  ;  that  other  streets,  under  similar  circumstances,  had  been  so 
regraded  by  the  defendants  and  other  contractors  without  interfer- 
ing with  such  cars, — and  giving  the  contracts  made  with  two  such 
other  contractors,  and  one  with  the  defendants  Adlam  &  Mosher 
in  relation  to  which  he  stated  that  the  said  Adlam  &  Mosher  did 
the  work  on  Walnut  street  between  Thirtieth  and  Twenty-fourth 
streets,  which  consisted  in  grading  and  paving  Walnut  street  be- 
tween said  streets,  and  that  said  work  was  done  by  them  after 
July  21,1892,  and  had  been  completed,  and  that  they  reprasented  to 
the  plaintiff  that  it  would  cost  them,  in  addition,  if  the  plaintiff's  cars 
were  allowed  to  run  while  they  were  doing  said  work,  five  cents  per 
8(|uare  yard,  measured  in  the  track,  and  on  the  side  next  to  the 
curbing,  and  they  agre<jd  to  perform  said  work  without  interfering 
with  the  running  of  said  cars  while  doing  the  same,  and  allow  the 
cars  to  run  across  the  same  while  the  men  were  engaged  in  such 
work,  at  a  reasonable  speed,  by  the  plaintiff  paying  them  said  five 
cents  per  square  yard,  and  produced  the  written  contract  between 
the  plaintiff  and  the  said  Adlam  k  Mosher,  and  also  six  other 
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affidavits  to  some  extent  corroborating  the  same.  Upon  the  hear- 
ing of  said  application  it  was  ordered  bj  the  trial  court  that  the 
said  preliminary  injunction  theretofore  granted  therein  by  said 
court  commissioner  be,  and  the  same  was  thereby  dissolved.  From 
that  order  the  plaintiff  brings  this  appeal. 

Miller^  Noyes  Jk  Miller,  for  appellant ;  At^tin  Jc  Hamilt(yii,  for  re- 
S|)ondents. 

Cassoday,  J.  (after  stating  the  facts). — This  action  is  not 
against  the  city,  but  is  only  against  its  contractors  engaged  in  ihe 
work  of  repairing  the  street,  as  mentioned  in  the  foregoing  state 
ment  The  contract  of  the  defendants  with  the  city  is  silent  as  to 
whether  the  defendants,  in  doing  the  work,  were  authorized  to  ob* 
struct  or  interfere  with  the  running  of  cars  by  the  plaintiff  on  the 
street  in  question.  Of  course,  it  implies  such  occupancy  of  the  street 
duringthetimeasmightbe  reasonably  necessary  to  perform  the  work 
according  to  their  contract  There  is  no  claim  or  pretense  that 
the  plaintiff's  tracks  were  not  lawfully  and  rightfully  in  the  street 
in  question  at  the  time  of  making  such  contract,  nor  that  the 
plaintiff  was  not  lawfully  and  rightfully  running  its  cars  thereon. 
The  permission  to  the  railway  company  to  use  the  street  for  the 
purposes  indicated  does  not  imply  that  the  municipality  thereby 
surrendered  its  right  to  make  needful  police  regulations  ^espec^ 
ing  the  same,  nor  that  the  company  was  thereby  authorized  to 
unnecessarily  obstruct  the  street,  or  interfere  with  travel  thereon^ 
or  to  negligently  operate  its  cars.  Elliot,  Roads  &  S.  384.  It  may 
be  fairly  inferred  that  the  defendants  entered  into  the  contract, 
and  agreed  to  perform  the  work  at  the  price  therein  named,  with 
eference  to  the  condition  of  the  street  and  the  railway  tracks,  and 
the  running  of  cars  tliereon,  at  the  time  it  was  made.  The  pri- 
mary object  of  a  public  street  in  a  city  is  for  public  traveL 
Jochem  v.  Robinson,  66  Wis.  641 ;  29  N.  W.  Rep.  642  ;  Hay  v. 
Webber.  79  Wis.  590  ;  48  N.  W.  Rep.  859.  As  appears  from  the 
foregoing  statement,  the  plaintiff  is  extensively  engaged  in  the 
carriage  of  passengers  upon  the  street  in  question,  and  other  streets 
in  the  city.  Assuming  that,  under  its  police  power,  the  citj  had 
authority  to  arbitrarily  stop  the  running  of  such  cars  during  the 
time  of  such  repaving,  and  that  it  might  have  delegated  such  power 
to  these  contractors  (questions  not  here  decided)  yet  it  does  not  ap- 
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pear  that  the  city  has  delegated  any  such  power  to  the  defendants 
nor  that  it  has  attempted  to  exercise  any  such  power.  On  the 
contrary,  as  will  appear  from  the  foregoing  statement,  the  contract 
seems  to  contemplate  the  continuance  of  travel  of  some  kind  upon 
the  street  pending  the  performance  of  the  work.  Hence  the  pro- 
visions for  putting  up  and  maintaining  barriers  and  lights  at  night 
to  prevent  accidenta  Certainly,  for  much  of  the  time,  such  cars 
would  not  be  as  likely  to  interfere  with  such  repaving  as  other  vehi- 
cles, since  the  cara  would  at  all  times  move  upon  fixed  lines.  The 
public  had  as  much  right  to  travel  by  such  cars  as  they  had  by 
other  vehiclea  To  allow  the  contractors  to  arbitrarily  stop  the 
cars,  and  permit  other  vehicles  to  continue  running  on  that  street, 
pending  the  work,  would  be  to  authorize  an  unwarrantable  dis- 
crimination against,  not  only  the  plaintiff,  but  also  against  per- 
sons desiring  to  travel  upon  that  street  in  the  cars.  It  is  fairly 
demonstrated  by  the  affidavits  in  the  record  that  there  was  no 
necessity  for  stopping  the  running  of  the  cars  over  the  street  in 
question  during  such  repairing.  In  fact  it  appears  that  other  con- 
tractors— and,  in  one  instance,  these  defendants — had  repaved 
streets  on  which  the  plaintiff's  tracks  were  located  under  agree- 
ments that  they  would  not  interfere  with  the  running  of  cars 
thereon,  at  a  reasonable  speed,  while  doing  the  work.  True,  in 
such  other  cases,  the  contractors,  respectively  exacted  of  the  com 
pany,  and  the  company  paid,  five  cents  per  square  yard,  measured 
in  the  tracks  and  on  the  side  next  to  curbings,  as  a  condition  of 
their  not  interfering  with  the  running  of  the  care  thereon  at  a  rea 
sonable  .speed  while  doing  the  work  ;  but  that  fact  does  not  sup- 
port the  contention  that  such  stoppage  was  an  absolute,  or  even  a 
reasonable  necessity.  On  the  contrary,  it  fairly  demonstrates  that, 
while  such  continuous  running  slightly  interfered  with  the  perform- 
ance of  the  work,  yet  that  there  was  no  reasonable  necessity  for  abso. 
lutely  suspending  the  running  of  cars.  Such  slight  interference 
naturally  suggests  a  slight  increase  in  the  cost  of  the  work;  but 
the  price  for  doing  the  work  is  purely  a  matter  of  contract,  and, 
as  indicated,  it  may  be  fairly  assumed  that  it  was  taken  into  ac- 
count in  making  the  contract  in  question.  However  that  may  be, 
the  defendants  have  no  contract  relations  with  the  plaintiff,  and 
cannot  enforce  the  making  of  such  contract,  or  the  payment  of 
money,  on  the  theory  that  there  is  a  necessity  that  the  running 
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of  the  cars  should  be  absolutely  suspended,  when  it  is  thus  demoD- 
strated  that  no  such  necessity  exists.     While  the  defendants  had 
the  right  to  interfere  with  the  running  of  such  cars,  so  far  as  it 
became  reasonably  necessary  in  the  performance  of  the  work,  yet 
such  right  to  so  hinder  or  obstruct  was  by  no  means  absolute  or 
continuous,  but  at  most  temporary,  depending  upon  such  neces- 
sity ;  and  such  necessity  must  have  depended  upon  the  width  of 
the  street,  the  nature  of  the  work,  the  conditions  of  the  weather, 
the   duration  of    the    obstruction,   and    perhaps    other    circara. 
stances.     The  question  is  somewhat  similar  to  the  interference  of 
travel  upon  streets  and  sidewalks  by  abutting  owners,  which  has 
received  some  consideration  from  this  court  Jochem  v.  Robinson, 
66  Wi:^.  642  ;  29  N.  W.  Rep.  642  ;  Raymond  v.  Kiseberg,  (Wis.), 
54  N.  W.  Rep.  612.     In  Coke  Co.  v.  Vestry  of  St.  Mary,  Ab- 
bott's,  15  Q.  B.  Div.  5,  the  municipality  was  restrained  from  using 
steam  rollers  in  repairing  the  street,  in  a  way  to  injure  the  plaint- 
iff*s  gas  pipes  in  the  earth  beneath.     Lindley,  L.  J.,  speaking  f<»r 
the  court  said :  "'  The  authorities  and  particularly  Asylum  Dist. 
v.  Hill,  6  App.  Cas.  193,   show  that  an  action  lies  for  an  injury 
to  property,  unless  such  injury  is  expressly  authorized  by  statute, 
or  is,  physically  speaking,  the  necessary  consequence  of  what  is  so 
authorized."     In  Hamilton  v.  Railroad  Co.,  119  U.  S.  280 ;  7  Sup. 
Ct  Rep.  206,  the  riglu  of  the  railroad  company  to  construct  a 
bridge  over  a  navigable  stream  in  a  way  to  interfere  with  the  navi- 
gation thereon  was  involved ;  and  Mr.  Justice  Field,  giving  the 
opinion  of  the  court,  said :  "  Two  conditions,  however,  must  be 
deemed  to  be  embraced  within  this  implied  power, — one,  that  the 
bridges  should  be  so  constructed  as  to  insure  safety  to  the  crossing 
of  the  trains,  and  be  so  kept  at  all  times  ;  and  the  other,  that  ihey 
should   not   interfere   unnecessarily    with  the  navigation  of  the 
streams."     That  language  has  been  quoted  approvingly  by  this 
court     J.  S.  Keator  Lumber  Co.   v.   St   Croix  Boom  Corp.,  72 
Wis,  86  ;  88  X.  AV.  Rep.  529.     It  follows  from  what  has  been  said 
that  the  rights  of  neither  of  the  parties  to  this  action  were  abso- 
lute, as  against  the  other,  in  respect  to  the  street  in  question,  but 
the  rights  of  each  were  relative  with  respect  to  the  duties  and  obli- 
gations of  the  other  and  the  traveling  public  generally.    The  order 
of  the  superior  court  of  Milwaukee  county  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  according  to  law.* 

•  Reporled  in  55  N.  W.  Rep.  181.  ' 
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Obstmetiii^  ears  and  interfBrin^  with  wires  of  street  railway  by 
moving  house  mlong  sti'eot— rljyhts  of  railway  company*— The  case  of 

Williams  v.  Citizens'  Ky.  Co.,  1^0  Ind.  71;  29  N.  E.  Rep.  408,  presents  some 
analogies  to  tiie  foregoing.  In  that  case  the  railway  company  had  constructed 
and  had  in  operation,  under  due  authority,  an  electric  railway  on  Main  street 
in  the  city  of  Elkhart.  The  city  council  had  flrranted  the  defendants  permis- 
sion to  move  a  house  through  the  streets  of  the  city  and  they  were  threatening 
to  move  it  along  Main  street  and  to  cut  and  remove  the  company's  wires  to 
make  way  for  the  house.  The  company  filed  a  bill  to  enjoin  the  threatened 
interferenc ;  with  its  road.  The  injunction  was  granted  by  the  lower  court  and 
affirmed  by  the  supreme  court.  It  was  held  that  by  the  grant  to  construct  and 
operate  its  road  the  plaintiff  had  acquired  property  rights  which  neither  the 
city  nor  individuals  could  destroy  or  materially  impair,  and  that  the  courts 
would  protect  such  rights.  It  was  further,  in  effect,  held  that  the  permit  to 
move  the  house  was  subject  to  the  rights  of  the  company  and  was  to  be 
availed  of  in  such  way  as  not  to  materially  interfere  with  such  rights. 

In  Elliott  on  Roads  and  Streets  (p.  578)  it  is  said:  "The  right  vested  in  a 
street  railway  company  is  of  such  a  nature  as  to  make  it  wrongful  for  any  one 
to  negligently  use  that  part  of  the  street  occupied  by  its  tracks  so  as  to  unneces- 
sarily injure  them.  An  extraordinary  use  of  that  part  of  the  street  upon  which 
the  tracks  are  laid  may  subject  the  person  who  uses  it,  and  who  fails  to  exer- 
cise ordinary  care  to  protect  the  tracts  from  injury,  to  an  action.  Thus  where 
a  person  engaged  in  moving  a  house  negligently  injured  the  track  of  a  street 
railway,  it  was  held  that  he  must  respond  in  damages." 
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(Supreme  Court  of  Utah,  June  5,  1898.) 

1.  Elbctbic  railways  in  btrbbts.  Rights  'Of  abutting  ownbrb  in 
flTRBBTS.  Where  public  land  is  entered  and  platted  under  the  town-site  act, 
(Rev.  St.  U.  8.  §  2387  et  $eq.),  the  purchasers  of  lots  abutting  on  a  platted 
street  acquire  the  easements  of  access,  light,  and  air;  and  tney  are  entitled  to 
have  the  street  forever  kept  open,  though  the  fee  may  be  in  the  town  as  trustee 
for  the  public,  instead  of  in  the  abutting  owners  for  street  uses. 

2.  A  rbasonablb  portion  of  a  street  mat  be  devoted  to  street  rail- 
way USES  without  cosiPENBATiON  TO  ABUTTERS.  Municipal  corporations, 
when  empowered  by  the  legislature  to  do  so,  may  devote  a  reasonable  portion 
of  the  street  to  the  use  of  a  street  railway,  without  making  compensation  to 
abutting  owners,  since  such  is  a  proper  use  of  the  street. 

8.  But  the  entire  width  cannot  be  so  used  without  compensation. 
The  easement  of  abutting  owners  on  a  street  are  property  rights;  and,  whether 
the  fee  of  the  street  is  in  s  ich  owners  or  in  the  city  in  trust  for  street  uses,  the 
legislature  cannot  devote  the  entire  width  of  the  street  to  railroad  purposes, 
unless  compensation  is  first  made  to  the  owner  for  the  taking  of  his  easements, 
though  there  may  be  no  special  constitutional  restriction  on  the  legislature. 

4.  Distinctions  based  upon  ownership  of  pee  of  street  disapproved. 
The  distinction,  formerly  held  between  cases  where  the  fee  of  the  street  is  in 
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the  public  and  cases  where  it  is  in  the  abutting  owner,  as  to  the  uses  which 
might  be  made  of  the  street  by  the  public  authority,  has  been  mostly  abro- 
gated by  recent  judicial  decisions  holding  that  in  all  cases  the  abutting  owner 
has  easement  of  light,  air,  and  access,  which  are  as  much  property  as  the  lot 
itself. 

5.  Construction  op  statui'ory  powers  to  control  streets  and  the  lo- 
cation OP  RAILROAD  TRACKS  TH  •:rein.  1  Oomp.  Laws  1888,  §  840,  which  aa- 
thorizes  Salt  Lake  City  "to  exclusively  control "  the  streets,  and  "prevent 
the  incumbering  of  streets  in  any  manner,  and  protect  the  same  from  encroaclh 
mcnt  and  injury,"  confers  no  power  on  the  city  to  devote  the  entire  width  of 
the  street  to  railroad  uses,  so  as  to  injuriously  affect  the  property  rights  of 
abutting  owners. 

6.  1  Comp.  Laws  1888,  §389.  subd.  5,  which  empowers  Salt  Lake  City  "to 
direct  and  CDntrol  the  location  of  railroad  tracks  and  depot  grounds  within  the 
city,"  does  not  authorize  the  city  council  to  devote  the  entire  width  of  a  street 
to  railroad  uses,  where  such  uses  will  injure  and  materially  depreciate  the  prop- 
erty of  abutters. 

7.  Location  op  a  third  railroad  track  in  a  street  enjoined.  Where 
a  street  is  already  incumbered  with  two  street-railroad  tracks,  with  a  line  of 
poles  between,  and,  in  addition,  with  many  electric  light,  telegraph,  and  tele 
phone  poles  on  both  sides  of  the  street,  an  injunction  will  issue  in  favor  of 
abutting  owners  against  the  construction  of  a  third  track  and  additional  poles, 
thougli  authorized  by  the  city  council,  since  such  a  track  is  a  special  injury  to 
the  property  right  of  abutters;  it  appearing  that  the  tracks  already  in  the  street 
afford  ample  facilities  to  run  all  cars  necessary  for  public  convenience. 

8.  Practice.  Effect  op  finding  of  facts  by  a  court  op  chancery. 
Where  a  cause  is  tried  by  a  court  sitting  as  a  court  of  chancery,  the  findmgs  of 
fact  are  conclusive  on  the  appellate  court,  unless  they  are  so  manifestly  erro- 
neous as  to  demonstrate  some  oversight  or  mistake. 

Parley  L.  Williams^  for  appellant ;  Bennett^  Marshall  <£  Brad- 
ley ^  for  respondents. 

Bartch,  J. — The^respondents  are  the  owners  of  certain  lots  situ- 
ate  in  Salt  Lake  City,  and  abbutting  on  Second  South  street,  be- 
tween Main  and  Second  West  streets.  Two  of  these  lots,  one  on 
the  north,  the  other  on  the  south,  side  of  Second  South  street,  are 
one  block  west  of  Main  street,  are  business  property,  and  at  the 
time  of  the  trial  of  the  cause  business  blocks  were  being  erected 
thereon.  The  complaint,  in  substance,  charges  that  the  plaintiffs 
were  respectively  the  owners  of  that  portion  of  the  street  which 
lies  between  the  centre  line  thereof  and  the  front  line  of  the  said 
lots,  subject  only  to  the  ordinary  use  of  the  public  for  the  purposes 
of  travel ;  that  the  plaintiflfs  are  entitled  to  the  free  and  unob- 
structed use  of  the  street  as  a  means  of  access  to  the  said  premises; 
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that  hj  authority  of  Salt  Lake  City  the  Salt  Lake  City  Railroad 
Company  constructed  on  that  street  a  double-track  raili-oad,  with 
wires,  poles,  and  other  appuitanances  necessary  to  operate  the 
same  with  electric  power ;  that  the  same  was  being  so  operated, 
and  afforded  all  necessary  means  and  convenience  to  persons  who 
might  have  occasion  to  travel  on  street  railroads ;  that  telegraph 
and  telephone  lines,  and  wires  and  poles  for  electric  light,  had 
been  constructed  on  the  street ;  and  that  by  reason  of  the  several  uses 
with  which  it  had  thus  been  burdened  the  ordinary  use  thereof  for 
public  travel  and  ingress  and  egress  to  the  several  premises  had 
become  impeded  and  embarassed  ;  that  on  the  sixth  day  of  May, 
1890,  and  after  the  said  street  had  been  burdened  as  aforesaid, 
Siilt  Lake  City,  by  its  council,  granted  the  defendant  herein  au- 
thority to  construct  and  operate,  by  electirc  power,  a  street  rail- 
road on  said  street  from  First  East  to  Seventh  West  street ;  that 
because  of  the  obstructions  already  existing  thereon,  and  because 
another  railroad  was  not  necessary  for  public  convenience,  the  reso- 
lution granting  the  franchise  to  the  defendant  was  unreasonable 
and  void  ;  that,  in  pursuance  of  the  authority  thus  granted,  the 
defendant  commenced  the  construction  of  a  railroad,  and  threat- 
ened to  complete  the  same  unless  restrained ;  and  that  another 
railroad  constructed  thereon  with  its  equipment  and  operation,  in 
addition  to  the  already  burdened  condition  of  the  street,  would 
greatly  depreciate  the  value  of  the  plaintiff's  property,  and  injure 
its  convenient  use  and  enjoyment  The  defendant  in  its  cross 
complaint,  in  substance  alleges  that  it  owns  and  operates  various 
lines  of  street  railroads  in  the  city  and  remote  parts  thereof,  and  in 
densely  populated  localities  in  the  eastern  portion  of  the  city  ;  that 
for  public  convenience  it  should  have  a  line  through  the  business 
portion  of  the  city,  to  connect  with  railway  depots  and  other  parts 
of  the  city  lying  west  of  Main  street ;  that  defendant  had  no  fran- 
chise connecting  its  eastern  lines  with  the  western  portion  of  the 
city  through  the  business  part  thereof,  except  the  one  on  Second 
South  street ;  and  that  in  the  granting  of  franchises  the  city  has 
denied  the  right  to  parallel  existing  lines  except  in  this  instance. 
The  trial  court,  in  substance,  found  the  above  allegations  of  the 
|)laintiffs  and  defendant  to  be  true,  and,  among  other  things,  found 
as  facts  that  the  plaintiffs  are  the  owners  of  equitable  easements  in 
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fee  of  riglits  of  access,  ingress,  and  egress  to  their  respective  lots  in 
front  thereof  in  the  street,  and  entitled  to  the  free  and  unobstructed 
use  of  that  portion  of  said  street  as  a  means  of  access,  such  ease, 
ments  extending  along  the  street  from  the  firat  north  and  south 
street  east  of  said  lots  to  the  Grst  north  and  south  street  ^est  of 
such  lots,  the  same  being  subject  to  the  ordinary  use  of  the  street 
by  the  public ;  that  the  fee  of  the  street  is  in  Salt  Lake  City,  in 
trust  for  street  uses  proper ;  that  prior  to  the  granting  of  add  fran- 
chise by  the  city  there  were  constructed  and  in  operation  oti  that 
street  a  double-track  street  railroad,  telegraph  and  telephone  liqesi 
wires  and  poles  for  electric  lighting  and  the  street  had  already 
become  greatly  obstructed,  and  access  to  plaintiff's  property  im. 
peded  and  embarrassed  ;  that  because  of  the  obstructions  already 
existing  upon  the  street  the  resolution  attempting  to  grant  the 
franchise  to  the  defendant  was  unreasonable  and  void ;  that  the 
two  tracks  in  operation  on  said  street  were  sufficient  to  satisfy 
the  demands  of  public  convenience,  and  there  was  no  necessity  for 
a  third  track ;  that  its  construction  would  greatly  depreciate  the 
value  of  plaintiff's  property,  interfere  with  its  convenient  use  and 
enjoyment,  and  they  would  thereby  suffer  irreparable  damage ; 
that  Salt  Lake  City  in  granting  the  franchise  to  defendant,  did  not 
act  within  its  lawful  authority,  nor  exercise  reasonable  discretion 
for  the  best  interests  or  convenience  of  the  public  ;  that  the  two 
tracks  were  constructed  and  are  being  operated  in  front  of  said 
lots  by  the  Salt  Lake  City  Eailroad  Company,  and  are  sufficient 
to  permit  the  passage  of  all  street  cars  necessary  for  public  con. 
venience,  and  between  the  third  track,  proposed  to  be  constructed^ 
and  the  sidewalk  there  would  not  remain  sufficient  space  for  the 
ordinary  traffic  of  the  street,  free  from  unreasonable  obstructions ; 
tliat  the  defendant  has  electric  street-car  lines  in  operation  in  the 
eastern  and  western  portions  of  said  city,  but  has  no  other  connect- 
ing line  or  franchise  except  the  one  on  said  Second  South  street  pass- 
ing through  the  business  portion  of  the  city,  or  reaching  the  depots  of 
the  several  steam  railroads,  such  connecting  line  being  of  great 
importance  to  the  defendant,  and  necessary  for  the  public  travel; 
that  the  defendant  company  and  the  Salt  Lake  City  Railroad  Com- 
])any  can  operate  both  their  railways  together  by  means  of  the 
two  tracks  of  the  last-mentioned  company  now  on  that  street, 
which  tracks  afford  sufficient  track  privileges  for  all  the  cars  op- 
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erated,  or  necessary  to  be  operated,  by  both  companies  for  public 
travel  and  convenience;  and  that  the  construction  and  mainte. 
nance  of  a  third  track  would  be  an  unnecessary  obstruction  and 
interference  with  the  ordinary  use  of  the  street,  and  the  means  of 
access  to  plaintiff's  premises  would  be  unreasonably  and  materially 
abridged  and  injured.  Upon  this  state  of  facts  the  trial  court 
granted  an  injunction  perpetually  restraining  the  defendant  from 
constructing  and  operating  a  third  track  on  said  Second  South 
street  The  defendant  moved  the  court  for  a  new  trial  upon  the 
following  grounds:  First.  "Insufficiency  of  the  evidence  to 
justify  the  findings  of  the  court  and  decree  in  said  case,  and  that 
the  same  were  against  law."  Second.  "  Errors  in  law  occurring 
at  the  trial,  and  excepted  to  by  the  defendant"  From  the  order 
overruling  this  motion  the  defendant  appealed  to  this  court 

This  leads  to  the  inquiry  as  to  whether  or  not  the  construction 
and  operation  of  the  third  track  upon  that  street  by  the  defendant 
involves  the  taking  of  property  of  the  plaintiffs,  and  as  to  whether 
the  city  council  of  Salt  Lake  'City  exceeded  its  limits  of  discretion 
and  authority  in  granting  the  franchise  to  defendant  The  plaint- 
iflfs  contend  that  they  are  the  owners  in  fee  of  the  lots  above  men- 
tioned abutting  on  Second  South  street,  and,  as  such  abutting 
owners,  they  are  entitled  to  so  much  of  the  bed  of  the  street  as  lies 
immediately  in  front  of  the  lots  and  to  the  centre  of  the  street,  on 
which  the  proposed  third  track  is  to  be  built,  subject  only  to  the 
ordinary  use  of  the  same  for  the  purposes  of  public  travel,  and 
that  they  are  entitled  to  the  use  of  said  street,  free  from  unrea- 
sonable obstructions,  as  a  means  of  access,  light,  and  air  to  their 
premises.  The  defendant  maintains  that  the  fee  of  said  street  is 
vested  in  the  corporation  of  Salt  Lake  City,  and  that  plaintiffs 
have  no  property  therein,  but  are  only  entitled  to  the  use  thereof 
in  common  with  the  people  of  the  city.  The  plaintiffs  admit  that 
the  fee  is  in  the  city,  in  trust,  however,  for  street  uses  proper,  and 
subject  to  the  equitable  easements  in  fee  of  abutters.  The  lots  and 
street  in  question  are  a  part  of  a  larger  tract  entered  under  section 
2387  (Rev.  St  U.  S.),  which  provided  that  the  corporate  authori- 
ties might  enter  any  portion  of  the  public  lands  settled  upon  and 
occupied  as  a  town  site,  "  in  trust  for  the  several  use  and  benefit 
of  the  occupants  thereof,  according  to  their  respective  interesta" 
Plain tifiEs'  lots  were  represented  on  the  original  plat  of  Salt  Lake 
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city  as  frontiug  Second  South  street,  which  was  platted  in  said 
plat,  and  when  they  were  purchased  under  the  forms  prescribed 
by  the  town-site  act  the  grantees  secured  the  right  and  privilege 
to  have  the  street  forever  kept  open.     When  land  is  settled  upon 
and  occupied  as  a  town  site,  and  lots  are  sold,  the  right  of  way 
over  the  streets  in  front  of  such  Ipts  is  an  appurtenance  of  necessity 
and  it  requires  no  special  grant  in  the  deed.     Asliby  v.  Hall,  119 
U.  S.  526 ;  7  Sup.  Ct  Rep.  808  ;  Salisbury  v.  Andrews,  128  Mass. 
336.     The  rights  of  access,  light,  and  air  constitute  the  principle 
values  of  sucli  property,  and  it  must  be  presumed  that  when  lots 
arc  sold  the  grantees  purchase  them  with  a  view  to  the  advantages 
and  benefits  which  attach  to  them  because  of  these  easements.    The 
right  of  the  grantee  to  their  use  is  precisely  the  same  as  his  right 
to  the  property  itself.     Such  privileges  are  easements  in  fee, — in- 
corporeal hereditaments,  — and  form  a  part  of  the  estate  in  the  lots. 
They  attach  at  the  time  the  land  is  platted  and  the  lots  are  sold, 
and  will  remain  a  perpetual  incumbrance  upon  the  land  burdened 
with  them.    It  follows  that,  when  land  is  platted  by  the  owner 
of  the  soil,  and  lots  sold,  bounded  by  a  street  designated   and 
marked  on  the  plat,  the  grantee  acquires  a  right  to  the  street  in 
front  of  the  premises  as  a  means  of  accesa     1  Hare,  Const  Law, 
376 ;  Lewis,  Em.  Dom.  §  114 ;  Story  v.  Railway  Co.,  90  N.  Y. 
122  ;  Wyman  v.  Mayor,  etc.,  11  Wend.  487  ;  Child  v.  Chappell,9 
N.  Y.  246  ;  Schulte  v.  Transportion  Co.,  50  CaL  592  ;  City  of  Den- 
ver V.  Bayer,  7  Colo.  113  ;  2  Pac.  Rep.  6.    Nor  does  it  matter,  in  this 
case,  that  the  fee  is  in  the  city  in  trust  for  the  use  of  the  public,  in 
stead  of  in  the  abutting  owners  for  street  uses.     Equally  in  both 
cases  the  abutting  owners  are  entitled  to  the  use  of  the  street  as 
a  means  of  access  to  their  lots,  and  for  light  and  air.     If  the  fee  is 
in  the  city,  the  rights  of  the  abutter  are  in  the  nature  of  equitable 
easements  in  fee ;  if  in  the  abutter,  they  are  in  their  nature  legal 
In  either  case  the  abutters  have  the  right  to  have  the  street  kept 
open  and  not  obstructed  so  as  to  interfere  with  their  easements, 
and  materially  diminish  the  value  of  their  property.      When  the 
lots  of  plaintiflfs  were  sold  under  the  town  site  act,  above  men- 
tioned, it  was,  in  effect,  agreed  with  the  grantees  that  they  were 
entitled  to  the  use  of  the  street  as  a  means  of  ingress,  egress,  light 
and  air.     These  rights  were  inducements  to  purchasers,   became 
a  part  of  the  purchase,  are  appurtanances  to  the  land  which  can- 
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not  be  so  embarrassed  or  abridged  as  to  materially  interfere  with 
its  proper  use  and  enjoyment,  and  they  are,  in  effect,  property  of 
which  the  owners  cannot  be  deprived  without  due  compensation. 
By  implication,  at  least,  the  grantees  also  assumed  additional  bur- 
dens, for  they  must  contribute  of  their  own  funds  for  the  expense 
of  sewer,  gas,  and  water  connections,  and  as  well  towards  the  cost 
of  sidewalks,  paving,  and  sprinkling  in  front  of  their  lots.  These 
are  expenditures  which  devolve  upon  them  as  abutting  owners, 
and,  in  addition  to  the  relation  of  their  lots  to  the  street,  give 
them  a  special  interest  in  the  street  in  front  of  their  premises,  dis- 
tinct from  that  of  the  public  at  large.  Assuming  such  burdens, 
they  may  of  right  make  any  and  all  proper  uses  of  the  street,  sub- 
ject to  proper  and  reasonable  municipal  control  and  police  regu- 
lations. Lewis,  Em.  Dom.  §  115 ;  2  Dill.  Mun.  Corp.  (4th  Ed.), 
§§  556a,  556b;  McQuaid  v.  Railway  Co.,  18  Or.  237;  22  Paa 
Rep.  899 ;  Haynes  v.  Thomas,  7  Ind.  38 ;  Story  v.  Railway  Co., 
supra.  The  right  of  municipalities  to  grant  franchises  to  private 
corporations  for  the  construction  and  operation  of  street-railways 
when  empowered  by  the  legislature  so  to  do,  is  not  now,  it  seems 
an  open  question,  although  streets  were  originally  not  designed 
for  that  purpose,  but  were  mostly  confined  to  the  right  of  public 
travel  in  the  ordinary  modes.  Enlightened  public  policy,  ad- 
vanced civilization,  and  a  desire  to  subserve  public  interest,  have 
induced  courts  to  become  more  lax  in  the  enforcement  of  strict 
technical  rules  and  principles  in  this  regard,  and  it  appears  now 
to  be  well  settled  by  judicial  authority  that  a  reasonable  portion 
of  a  street  may  be  devoted  for  the  purposes  of  a  street  railway^ 
and  that  such  is  a  proper  use  of  the  street. 

Counsel  for  appellant  contend  that,  subject  to  special  con- 
stitutional restrictions,  the  legislature  has  plenary  power  over  all 
public  ways  and  streets.  If  this  position  be  tenable,  then,  in  the 
absence  of  special  constitutional  restrictions,  the  legislature  may 
authorize  municipalities  to  devote  the  entire  width  of  a  street  to 
railroad  uses,  regardless  of  the  property  rights  of  abutting  owners, 
without  compensatiop  for  injury  lo  their  property.  This  theory 
does  not  appear  to  be  sustained  by  the  authorities.  The  legisla- 
ture may  delegate  power  over  streets  to  municipalities,  but  in 
doing  so  it  must  recognize  the  property  rights  of  private  individu- 
als.    Judge  Dillon,  in  his  work  on  Municipal  Corporations  (vol- 
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ume  2,  §  656a),  speaking  of  the  nature  of  streets  and  l^islative 
control,  says :  "  Public  streets,  squares,  and  commons,  unless  there 
be  some  special  restriction  when  the  same  are  dedicated  or  ac- 
quired, are  for  the  public  use,  and  the  use  is  none  the  less  for  the 
public  at  large,  as  distinguished  from  the  municipality,  because 
they  are  situate  within  the  limits  of  the  latter,  and  because  the 
legislature  may  have  given  the  supervision,  control,  and  regula- 
tion of  them  to  the  local  authoritiea  The  legislature  of  the  state 
represents  the  public  at  large,  and  has,  in  the  absence  of  special 
constitutional  restraint,  and  subject  (according  to  the  weight  of 
more  recent  judicial  opinion)  to  the  property  rights  and  easements 
of  abutting  owners,  full  and  paramount  authority  ovei' all  public 
ways  and  public  places."  It  will  be  observed  that  the  learned 
author  distinctly  recognizes  "  the  property  rights  and  easements  of 
abutting  owners,"  and,  subject  to  these,  the  legislature  "  has  full 
and  paramount  authority  over  all  public  ways  and  public  places" 
Up  to  within  a  comparatively  recent  date,  the  current  of  judicial 
opinion  drew  a  distinction  between  cases  where  the  fee  was  in  the 
abutting  owner,  subject  to  street  use  proper,  and  those  where  the 
fee  was  in  the  municipality  in  trust  for  the  use  of  the  public:  In 
the  latter  class  of  cases  it  was  uniformly  held  that  the  power  of  the 
legislature  to  authorize  the  construction  of  a  railroad  on  the  street 
of  a  city  was  paramount,  and  that  it  could  del^ate  such  power  to 
the  local  authorities.  Of  the  exercise  of  this  power  the  abutting 
owner  could  not  complain,  and  had  no  right  to  compensation  for 
injury  to  his  easement  caused  by  the  appropriation  of  the  street  to 
such  purposes.  In  the  former  class  of  cases  he  was  entitled  to 
compensation  for  the  injury  sustained  by  such  appmpriation.  The 
case  of  Eailroad  Co.  v.  Hartley,  67  III  439,  supj)orts  this  view. 
Mr.  Justice  Scott,  in  deciding  the  case  said  :  '*  A  distinction  has 
been  taken  where  the  municipality  granting  the  right  to  lay  the 
track  owns  the  fee  in  the  streets,  and  where  the  fee  remains  in  the 
abutting  owner,  and  it  seems  to  us  that  it  rests  on  sound  princi- 
ple, and  is  supported  by  the  highest  authority."  That  case  was 
decided  in  Januaryl873,  and  such,  it  must  be  conceded,  was  the 
weight  of  authority  at  that  time.  Then  the  cases  turned  upon 
the  question  whether  the  fee  was  in  the  public  or  in  the  abutter, 
in  many  of  them  without  close  inquiry  as  to  the  exact  limitatioQ 
of  the  fee ;  and  it  was  almost  universally  held  that,  if  the  fee  was 
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in  the  abutter,  the  legislature  could  not  authorize  a  private  cor- 
poration to  construct  a  railroad  upon  a  public  street  without  com- 
pensation to  the  abutter,  and  likewise  it  was  almost  universally 
l»eld  that,  if  the  fee  was  in  the  public,  the  legislature  could  au- 
thorize the  street  to  be  used  for  such  purpose  without  compensa- 
tion to  liim.  Since  then  the  whole  subject  has  undergone  deliber- 
ate reconsideration,  and  the  weight  of  recent  judicial  decision 
seems  to  abrogate  the  distinction  and  treat  the  easements  of  abut- 
ting owners  as  property  rights  forming  part  of  the  estate  in  the 
property,  except  in  cases  where  the  public  owns  the  absolute  fee 
of  the  street  and  the  fee  is  not  limited  to  street  uses  proper.  In 
such  cases  the  tendency  is  still  to  hold  that  the  legislature,  in  the 
absence  of  special  constitutional  restraint,  may  authorize  a  railroad 
company  to  use  the  street  of  a  city  for  its  roadbed  without  com- 
pensation to  the  abutter.  It  might  be  observed,  however,  that 
even  in  this  class  of  cases  there  seems  to  be  no  just  or  satisfactory 
reason  why  such  use  of  a  street,  which  is  specially  beneficial  to 
the  grantee  of  the  franchise,  and  causes  a  special  injury'  to  the 
abutter,  should  be  within  the  absolute  control  of  the  legislature, 
without  r^ard  to  the  property  rights  of  the  abutting  owner. 
Speaking  of  the  nature  of  public  streets  and  of  the  rights  of  the 
abutter  and  of  the  public.  Judge  Dillon  (in  section  656a,  Mun. 
Corp.),  observes :  "  The  full  conception  of  the  true  nature  of  a 
jmblic  street  in  a  city,  as  respects  the  rights  of  the  public  on  the 
one  hand  and  the  rights  of  the  adjoining  owner  on  the  other,  has 
Ix^en  slowly  evolved  from  experience.  It  has  been  only  at  a  re- 
cent j)eriod  in  our  legal  history  that  these  two  distinct  rights  have, 
separately  and  in  their  relations  to  each  other,  come  to  be  under- 
stood and  defined  with  precision.  The  injustice  to  the  abutting 
owner  arising  from  the  exercise  of  unrestrained  legislative  power 
over  streets  in  cities  was  such  that  the  abutter  necessarily  sought 
leiral  mdress,  and  the  discussion  thence  ensuing  led  to  a  more  care- 
ful  ascertainment  of  the  nature  of  streets,  and  of  the  rights  of  the 
adjoining  owner  in  respect  thereof.  It  was  seen  that  he  had,  in 
common  with  the  rest  of  the  public,  a  right  of  passage.  But  it 
was  also  further  seen  that  he  had  rights  not  shared  by  the  public 
at  large,  special  and  peculiar  to  himself,  and  which  arose  out  of  the 
very  relation  of  his  lot  to  the  street  in  front  of  it ;  and  that  these 
rights,  whether  the  bare  fee  of  the  street  was  in  the  lot  owner  or 
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in  the  citj,  were  rights  of  property,  and,  as  such,  ought  to  be  and 
were,  sacred  from  legislative  invasion  as  his  right  to  the  lot  itselL*' 
In  support  of  this  view  of  the  question  he  cites,  among  numerous 
other  cases,  Story  v.  Railway  Co.,  siipra^  which  is  the  leading  recent 
case  in  New  York  on  this  subject  In  this  case  Judge  Danforth,  after 
an  elaborate  and  exhaustive  review  of  the  authorities,  concludes: 
"  In  whatever  way,  therefore,  we  view  the  plaintiffs  case,  the  re- 
sult is  the  same, — a  right  of  property  in  the  street,  with  which, 
until  properly  appropriated  and  compensation  made,  the  defend- 
ant cannot  intermeddle."  2  Dill.  Mun.  Corp.  §  704 ;  Lahr  v.  Bail- 
way  Co.,  104  N.  Y.  268 ;  10  N.  E.  Rep.  528 ;  Railway  Co.  v. 
Brown  (Fla.),  1  South  Rep.  612  ;  Mahady  v.  Railroad  Co.,  91  N. 
Y.  148  ;  Railroad  Co.  v.  Reinhackle,  16  Neb.  279  ;  18  N.  W.  Rep. 
69 ;  Railway  Co.  v.  Cumminsville,  14  Ohio  St  523 ;  New  York 
El.  Ry.  Co.  v.  Fifth  Nat.  Bank,  136  U.  S.  433 ;  10  Sup.  Ct  Rep 
743 ;  Railroad  v.  Schurmeir,  7  Wall.  272 ;  Theobold  v.  Railway 
Co.,  66  Miss.  2?9  ;  6  South  Rep.  230. 

In  this  case  the  learned  court  found  that  the  fee  of  Second  South 
street  is  in  Salt  Lake  City,  in  trust  for  street  uses  proper ;  and  of 
this  appellant  does  not  complain.  Therefore,  under  the  law  as  ap- 
plied to  this  class  of  cases,  plaintiflfs  have  property  rights  in  the 
street  in  front  of- their  lots,  and  the  street  is  not  subject  to  the  ab- 
solute control  of  the  legislature,  nor  can  the  l^islature  confer  such 
control  upon  the  city  council.  While  the  legislature  can  au- 
thorize municipal  authorities  to  permit  private  corporations  to  con- 
struct and  operate  street-railway  lines  upon  the  street,  the  authority 
thus  confered  must  be  exercised  within  the  limits  of  reasonable 
discretion,  and  not  so  as  to  materially  injure  the  property  of  abut- 
ters. And  this  leads  to  a  consideration  of  the  power  exercised  in 
this  case.  Did  the  city  council,  in  granting  the  franchise,  act 
within  the  scope  of  its  authority,  and  with  a  reasotiable  exercise 
of  discretion  ?  Section  340, 1  Comp.  Laws  Utah,  1888,  authorizes 
Salt  Lake  City  as  follows  :  "  To  exclusively  control,  regulate,  re- 
pair, amend,  and  clear  the  streets,"  eta,  "and  open,  widen, 
straighten,  or  vacate  streets,"  etc.,  "  and  prevent  the  incumbering 
of  the  streets  in  any  manner,  and  protect  the  same  from  any  en- 
croachment and  injury."  If  "  to  exclusively  control  the  streets" 
wei'e  taken  alone  and  construed  literally,  it  might  confer  plenary 
power,  and  then,  if  this  were  not  subject  to  judicial  control,  the 
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abutting  owners  could  have  no  redress,  though  the  injury  to  their 
property,  caused  by  acts  of  the  city  council,  might  be  very  great, 
but  it  is  also  provided  to  "  prevent  incumbering  of  the  streets  in 
any  manner,  and  to  protect  the  same  from  any  encroachment  and 
injury ;  ^'  and  this  is  just  what  respondents  ask  for  in  this  case. 
It  is  apparent  from  this  section  that  the  legislature  intended  to 
confer  no  power  that  would  injuriously  affect  the  property  rights 
of  abutting  ownera  Subdivision  5,  §  389,  Id.,  re!ering  to  the 
powers  of  Salt  Lake  City,  provides :  "  To  direct  and  control  the 
location  of  railroad  tracks  and  depot  grounds  within  the  city,  and 
r^alate  or  prohibit  the  use  of  locomotive  engines  thereon,  and 
may  require  the  cars  to  be  used  within  the  inhabited  portions 
thereof  to  be  drawn  or  propelled  by  other  power  than  that  of 
steam."  This  is  the  statute  law  of  this  territory,  relied  on  by  coun- 
sel for  appellant,  as  applicable  to  this  casa  Construed  in  the  ligh 
of  reason  and  justice,  these  enactments  do  not  authorize  the  city 
council  to  grant  a  railroad  franchise  if  the  construction  of  the  road 
will  injure  and  materially  depreciate  the  value  of  the  property  of 
abuttera  When  the  railroad  company  has  obtained,  under  the 
law  of  eminent  domain  or  otherwise,  in  cases  where  the  streets  are 
already  burdened  to  the  extent  that  natural  justice  will  allow,  a 
right  of  way,  then  the  council  has  the  power  "  to  direct  and  con- 
trol "  the  location  of  the  tracks. 

According  to  the  evidence,  as  appears  from  the  record  in  this 
case,  Second  South  street  is  one  of  the  principle  business  streets 
running  east  and  west,  and  at  the  date  of  the  granting  of  the  fran- 
chise to  the  defendant  and  of  the  trial  of  the  cause  there  were  in 
operation  upon  that  street  two  railroad  tracks,  which  were  located 
in  the  centre  of  %he  street,  with  a  line  of  poles  between  them. 
There  were  also  many  electric  light,  telegraph,  and  telephone  poles 
placed  in  line  on  each  side  of  the  street  about  four  feet  from  the 
sidewalk,  and  on  these  poles  were  stretched  numerous  electric 
wires.  The  two  tracks  in  operation  were  constructed  with  T  rails, 
which  project  several  inches  above  the  surface  of  the  street,  and 
render  the  crossing  of  the  tracks  with  a  vehicle  difficult  and  dan- 
gerous, the  street  not  being  paved.  The  appellant  proposed  to 
construct  its  track  in  a  similar  way  on  the  north  side  of  the  pres- 
ent tracks,  and  to  erect  additional  poles,  which  would  still  further 
VOL.  VIII — 48 
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obstruct  the  ordinary  travel,  and  render  the  respondents'  property 
less  accessible  for  business  purposes  The  tracks  already  upon 
said  street  afford  ample  facilities  to  run  all  the  cars  necessary  for 
public  convenience  ;  and  the  construction  of  the  third  track  would 
be  a  serious  impediment  to  the  ordinary  mode  of  travel,  as  it 
would  not  leave  sufficient  space  between  the  outside  rails  and  the 
gutter  for  vehicles  to  pass  each  other  with  safety.  Wliere  the 
track  privileges  of  one  company  on  a  city  street  are  sufficient  for 
the  busine^s  of  two  or  more  companies,  they  should  all  be  re- 
quired to  use  them  in  common.  The  construction  of  an  additional 
track,  under  the  circumstances  of  this  case,  would  be  an  unneces- 
sary obstruction  to  and  interference  with  the  ordinary  use  of  the 
street,  and  a  special  injury  to  the  property  rights  of  the  abutters, 
and  on  proper  application  a  court  of  chancery  may  grant  injunctive 
relief.  In  such  a  case  an  abutting  owner  need  not  stand  by  and 
see  his  property  injured  without  his  having  any  means  of  redress. 
Dill.  Mun.  Corp.  §  661 ;  Uline  v.  Railroad  Co.,  101  N.  Y.  98;  4 
N.  E.  Rep.  536  ;  Ogden  City  Ry.  Co.  v.  Ogden  City,  7  Utali,  207 ; 
26  Pac.  Rep.  288  ;  Pond  v.  Railway  Co.,  112  N.  Y.  186 ;  19  N.  E 
Re[).  487 ;  Story  v.  Railway  Co.,  supra. 

Counsel  for  appellant  insist  that  the  several  findings  of  fact  to 
the  effect  that  the  construction  of  the  third  track  would  be  an  un- 
reasonable obstruction  of  the  street,  and  that  the  granting  of  the 
franchise  for  that  purpose  by  the  city  council  was  unlawful,  and 
an  unreasonable  exercise  of  discretion,  are  not  justified  by  the  evi- 
dence.    There  appears  to  be  some  conflict  in  the  evidence  on 
this  point,  but,  the  learned  judge  having  heard  the  evidence,  and 
having  had  the  opportunity  to  observe  the  manner  and  bearing  of 
the  witnesses  while  testifying,  this  court  will  not  disturb  the  con- 
clusions reached,  especially  since  the  record  shows  them  to  be  &ir 
and  logical  deductions  from  the  testimony.     Where  a  case  is  tried 
in  a  court  sitting  as  a  court  of  chancery,  the  findings  of  fact  are 
conclusive  in  the  appellate  court,  unless  they  are  so  manifestly  e^ 
roneous  as  to  demonstrate  some  oversight  or  mistake.     Wells  v. 
Wells  (Utah),  24  Pac.  Rep.  754 ;  Ullman  v.  McCormic,  12  Cola 
553 ;  21  Pac.  Rep.  716 ;  Doe  v.  Vallejo,  29  Cal.  886 ;  Coryell  v. 
Cain,  16  Cal.  567  ;  Coolidge  v.  Smith,  129  Mass.  554.    Thereconi 
reveals  no  material  error  committed  during  the  conduct  of  the 
trial,  and  we  are  of  the  opinion  that  the  act  of  thecity  council  of  Salt 


Dooly  Block  et  al.  v.  Salt  Lake  Eapid  Transit  Co.  389 

Lake  City  grantiDg  the  franchise  to  the  appellant  was  unlawful  as 
being  an  unreasonable  exercise  of  discretion,  and  is  therefore  of 
no  avail  to  it 

The  judgment  is  affirmed. 

Miner,  J.,  concura* 

!•  street  railroacU.  B%htsof  abntttn^  owners.  Unreaeoiutble 
nee  of  street* — The  foregoing  case  illustrates  a  doctrine  in  regard  to  rail- 
roads in  streets,  which  we  have  already  had  occasion  to  comment  upon.  See 
6  Am.  R.  R.  &  Corp.  Hep.  852-856.  The  case  concedes  that  abutting  owners 
have  property  rights  in  streets,  whether  they  own  the  fee  or  not,  but  holds  that 
such  rights  are  subject  to  the  right  of  the  public  to  use  the  street  for  street 
railway  purposes  to  a  reasonable  extent,  but  not  so  as  to  materially  ir^ure  the 
abutting  property.  The  language  of  the  court  is :  "  Under  the  law  as  applied 
to  this  class  of  cases,  plaintiffs  have  property  rights  in  the  street  in  front  of 
their  lots,  and  the  street  is  not  subject  to  the  absolute  control  of  the  legislature, 
nor  can  the  legislature  confer  such  control  upon  the  city  council.  While  the 
legislature  can  authorize  municipal  authorities  to  permit  private  corporations 
to  construct  and  operate  street  railway  lines  upon  the  street,  the  authority 
thus  conferred  must  be  exercised  within  the  limits  of  reasonaUe  discretion,  and 
not  BO  as  to  materially  injure  the  property  of  abutters."  By  this  rule  the 
whole  subject  is  relegated  to  the  courts  to  determine  what  is  a  reasonable  die- 
eretion  or  a  material  injwy.  Any  actual  damage  to  property,  or  actual  inter- 
ference with  the  easements  of  light,  air  and  access,  whereby  the  property  is 
rendered  leai  valuable,  would  seem  to  be  a  material  injury.  When  there  is  a 
diminution  in  the  value  of  property,  which  is  capable  of  being  measured  in 
dollars  and  cjiits,  there  would  seem  to  be  a  material  injury.  The  materiality 
of  the  injury  cannot  be  made  a  question  of  amount.  The  court  cannot  logi- 
cally say  that  five  per  cent,  of  loss  is  not  material  but  that  ten  or  twenty  per 
cent.  is.  If,  then,  the  rule  laid  down  by  the  court  be  changed  to  read,  "  that 
the  legislature  may  authorize  the  use  of  streets  for  street  railways,  provided  such 
use  does  not  cause  any  diminution  in  value  of  the  abutting  property,"  the 
practical  result  is  the  same  as  though  it  was  held  that  street  r^lroads  could  not 
be  authorized  without  compensation  to  abutting  owners.  Under  the  latter 
rule,  if  there  was  no  damage,  there  could  be  no  recovery.  Unless  the  ques- 
tion of  reasonable  use  in  such  cases  is  to  be  referred  to  the  criterion  of  p^^itf- 
niary  damage,  there  does  not  seem  to  be  any  criterion  or  principle  to  which  it 
can  be  referred,  but  the  question  is  left  to  the  uncontrolled  and  ever  varying 
Judgment  of  the  court,  before  which  the  question  comes. 

8.  Electric  railways  in  streets.   Bi^ht  of  abatting^  owner  to  in- 
Joaction  or  damages*— This  question  is  considered  at  length  in  note  to  Raf- 

ferty  v.  Central  Traction  Co.,  6  Am.  R.  R.  &  Corp.  Rep.  287.  827.  The  principal 
case  affirms  in  general  the  proposition  that  an  electric  street  railway  is  a  legiti- 
mate street  use,  but  with  some  qualifications.  The  Louisville  Bagging  Mfg.  Co. 
V.  Central  Passenger  R.  Co.,  (Ky.),  28  S.  W.  Rep.  592,  is  another  case  which  sup- 
ports the  same  view.    The  propositions  affirmed  by  this  case  are  the  following: 

•Reported  in  88  Pac.  Rep.  229. 
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1 .  The  use  of  a  street  for  an  electric  railway  will  not  be  enjoined  because  tlie  con- 
struction of  the  track  will  prevent  an  abutting  owner  from  loading  his  drajrs  by 
standing  them  at  right  angles  to  the  sidewalk,  such  a  method  obstructing  the  use 
of  the  streets,  and  being  iu  violation  of  a  city  ordinance.  2.  The  construction  and 
operation  of  an  electric  railway  by  the  overhead  wire  system  in  a  public  street 
does  not  impose  a  new  and  additional  burden  on  the  land  of  the  abutting  owner 
and  is  not  so  dangerous  to  those  who  reside  or  do  business  on  a  public  street  as  to 
authorize  its  restraint  by  injunction. 

The  suit  was  for  the  purpose  of  enjoining  the  construction  of  an  electric  rail- 
way on  the  street  in  front  of  the  plaintiff's  property,  to  be  operated  by  me:ins  of 
the  trolley  system.  As  the  cases  on  the  subject  are  few  and  the  question  import- 
ant,  we  quote  the  views  of  the  court:  "As  legislative  power  to  authorize  construc- 
tion of  a  railway  upon  a  public  street,  and  operation  of  it  by  even  steam,  has  been 
distinctly  and  often  held  by  this  court  to  exist,  we  see  no  reason  to  deny  power  to 
likewise  authorize  construction  of  such  railway  to  be  operated  by  elec-tricii y.  for 
it  is  well  settled  that  the  use  of  a  public  street  for  travel  and  transportation  by 
mcars  of  railway  cars  falls  within  the  purposes  for  which  streets  are  established 
and  dedicated;  and  it  is  only  when  other  ways  of  travel  and  transportation  are- 
prevented  or  unreasonably  obstructed  that  courts  can  interfere  to  either  enjoin 
or  limit  operation  of  railroads  upon  a  public  street.  It  therefore  seems  lo  us 
the  simple  inquiry  in  this  case  is  whether  the  manner  in  which  the  railway 
under  consideration  has  been  or  is  designed  to  be  constructed  and  operated  is 
such  as  to  clearly  impose  a  new  and  additional  burden  upon  the  land  of  plain- 
tiff abutting  Walnut  street,  and,  as  a  consequence,  entitling  him  to  pievious 
comp  nsation  for  the  right  of  way. 

''  The  first  ground  of  complaint  by  plaintiff  is  that  the  railway  track  con- 
structed in  front  of  its  manufacturing  establishment  will  prevent  loading  and 
unloading  vehicles  used  in  transporting  its  goods  and  raw  material  in  the 
manner  heretofore  done,  which  is  by  backing  the  wagon  or  dray  up  to.  and  at 
right  angles  with,  the  sidewalk.  The  answer  to  that  complaint  is  —  First,  that 
such  way  of  loading  and  unloading  necessarily  seriously  obstructs,  not  merely 
operation  of  every  double-track  railway,  but  proper  use  of  a  street  for  all  other 
vehicles;  second,  there  appears  to  be  an  ordinance  of  the  general  council  pro- 
hibiting loading  avd  unloading  of  vehicles  in  that  mode. 

"  The  next  ground  is  that  operating  an  electric  railway  car  upon  a  public 
street  is  dangeroi.s  to  those  who  reside  or  do  business  thereon.  Practical  appli- 
cation of  electricity  as  a  power  to  drive  machinery  or  move  carriages,  as  also 
for  illuminating  purposes,  is  of  recent  date,  and  it  is  shown  the  system  best 
adapted  for  the  purpose,  if  yet  discovered,  is  by  no  means  a  perfect  one.  The 
evidence  of  experts  and  men  having  actual  experience  shows  that  three  differ- 
ent systems  for  moving  railway  cars  by  electricity  have  been  tried  in  this 
country,  viz.,  the  underground  conduit  system,  storage  battery  system,  and 
that  of  the  overhead  wire;  and  it  fully  appears  that  the  two  first  are  as  yet  so 
defective  or  imperfect  that,  of  several  hundred  electric  railways  in  operation, 
there  are  not  a  dozen  to  which  either  system  has  been  applied,  all  othere  being 
run  by  the  overhead  wire  or  trolley  system,  the  same  used  by  the  Central  Pas- 
senger Railway  Company.  To  apply  electrical  power  in  that  way  requires 
erection  at  edge  of  the  sidewalk,  on  each  side  of  a  street,  of  tall  poles,  about 
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120  feet  apart,  and  from  top  of  opposite  poles  is  stretched  across  the  street 
sustaining  wires,  which  hold  up  the  electric  wire  that  is  thus  suspended  over 
middle  of  the  railway  track,  and  from  which,  by  means  of  the  trolley  pole,  the 
electric  current  is  connected  with  the  motor  placed  under  the  car.  It  WiU  be 
thus  seen  that  the  electric  wire  is  not  like  telegraph,  telephone,  and  electric 
light  wires  near  to  buildings,  but  suspended  over  the  railway  track.  It  further 
appears  that  the  electric  pressure,  measured  by  volts,  required  to  drive  a  street- 
railway  car  is  not  so  great  as  to  destroy  or  seriously  injure  a  person  or  animal 
coming  in  direct  contact  with  it;  injury,  where  it  is  produced,  resulting  only 
where  a  broken  or  detached  telephone  or  telegraph  wire  falls  on  it.  The  evi- 
dence in  this  case,  which  need  not  be  considered  in  detail,  shows  that,  althouj^h 
new  and  not  fully  perfected,  the  trolley  system  of  operating  street-railway  cars, 
when  pr6perly  adjusted  and  supervised,  is  not  much,  if  any,  more  dangerous 
than  horse  pf^wer,  and  much  less  so  than  steam  power,  applied  in  the  same 
way.  Moreover,  while  street  railway  cars  thus  operated  go  at  greater  speed, 
are  more  comfortable,  and  must  in  time  become  a  cheai^er  mode  of  travel,  they 
can  be  easier  controlled  than  horse  cars,  and  do  not  really  more  obstruct  the 
streets,  or  interfere  unreasonably  with  business  transacted  thereon.  It  there- 
fore seems  to  us  that  in  view  of  the  benefit  and  convenience  to  the  public  of 
electric  cars  thus  operated,  and  comparatively  little  inconvenience  or  danger 
they  are  to  individuals,  it  would  be  going  beyond  the  province  of  a  court,  and 
contrary  to  decided  weight  of  judicial  authority,  to  enjoin  or  limit  their  use; 
especially  when  a  party  seeking  such  remedy  so  signally,  as  has  the  plaintiff  in 
this  case,  fails  to  show  he  has  been  unreasonably  obstructed  or  hindered  in  his 
business,  or  that  his  rights  have  been  illegally  interfered  with." 

The  position  that  an  electric  street  railway  is  a  proper  use  of  a  street  is  fur- 
ther sustained  by  the  cases  of  Powell  v.  Macon  &  I.  S.  R.  Co.  (Qa.),  17  8.  E. 
Kep.  1037,  and  Paterson  R.  Co.  v.  Grundy  (Ct.  of  Ch.  N.  J.),  26  Atl.  Rep. 
788. 

8«  Horse  railroads  in  streets— 'whether  abutting^  owners  entitled  to 
compensation. — It  is  competent  for  the  legislature  to  authorize  the  c instruc- 
tion of  a  street  railway,  operated  by  horse-power,  as  distinguished  from  one 
operated  by  steam,  in  the  public  streets,  without  providing  any  compensation 
to  abutting  property  holders  along  the  street  through  which  such  road  may  be 
constructed.  This  is  upon  the  theory  that  such  roads  are  not  additional  bur- 
dens upon  the  soil  of  the  street,  but  arc  legitimate  uses  of  the  highway,  in 
furtherance  of  the  purposes  for  which  they  were  originally  dedicated.  State 
ex  rel.,  etc.,  v.  Jacksonville  St.  R.  Co.,  29  Fla.  690;  10  So.  Rep.  590. 

4.  Powerof  municipality  to  g^ant  use  of  street  to  street  railway . 
— The  authority  of  a  general  nature  to  regulate  and  control  the  streets  usually 

granted  to  municipal  bodies  is  generally  deemed  sufficient  to  clothe  the  nmni- 

cipal  body  with  the  right  to  grant  or  refuse,  or  otherwise  to  regulate,  the  use 

of  the  streets  for  street  railways  operated  by  horse-power.     State  ex  rel.,  etc., 

V.  Jacksonville  St.  R.  Co.,  29  Fla.  590;  10  So.  Rep.  590. 

5.  Cable  roads-lowering  p*ade-ri^ht  abutter  to  compensaticm. 
— Where  a  petition  claimed  damages  for  a  permanent  injury  to  plaintiff's  prop- 
erty, through  the  reduction  of  a  graded  street  for  a  cable  railway,  making  the 
property  inaccessible  except  at  great  expense,  an  instruction  authorizing  a  re- 
covery of  damages  caused  by  such  use  of  the  street  to  the  market  value  of  such 
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property  is  proper.  The  fact  that  the  abutting  property  was  ten  feet  above 
the  grade  of  the  street  does  not  preclude  the  owner  from  recovering  damages 
where  the  grade  is  lowered  another  ten  feet.  Brady  v.  Kansas  City  Cable  R 
Co.,  lU  Mo.  958;  19  8.  W.  Rep.  908. 
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(Supreme  Court  of  Oregon,  June  19,  1893.) 

1.  Tblbphonb  comfanieb.  Injury  to  trayelbr  on  sidewalk  by  ooh« 
tact  with  loobb  telephone  wire  charged  from  electric  light  wibb. 
Negligence.  Proximate  cause.  Pleading.  In  an  action  against  a  tele- 
phone company  for  personal  injuries,  the  complaint  alleged  th  it  plaintiff  came 
in  contact  with  a  wire  on  the  sidewalk,  which,  owing  to  the  darkness,  he  was 
unable  to  see,  and  that  when  he  took  hold  of  it  to  remove  it  from  his  way  the 
electricity  with  which  it  was  charged  passed  into  his  body.  The  evidence  was 
that  the  plaintiff  slipped  on  the  sidewalk,  and  in  groping  for  his  hat  and  pack- 
ages which  had  fallen  his  hand  came  in  contact  with  the  wire,  and  was 
"  grabbed  "  by  it.  Held,  that  the  cause  of  action  was  not  entirely  unproved, 
so  as  to  cause  a  fatal  variance,  within  the  meaning  of  Hill's  Code,  §  98. 

2.  Where  a  telephone  company  has  permission  from  an  electric  light  com- 
pany to  string  its  wires  along  the  latter's  poles  when  the  telephone  company 
wishes  to  connect  a  residence  where  it  has  no  poles,  and  the  telephone  com- 
pany disconnects  a  residence,  and  instead  of  removing  the  wire,  coils  it  up. 
and  hangs  it  on  an  electric  light  pole,  the  telephone  company  is  bound  to  look 
after  the  wire;  and  if  it  fail  to  do  so,  and  the  electric  light  company  remove 
the  pole,  and  hang  the  wire  on  a  telephone  pole,  where  it  becomes  charged 
with  electricity  from  an  electric  light  wire,  and  injures  a  pedestrian  on  the 
sidewalk,  the  negligence  of  the  telephone  company  is  the  proximate  cause  of 
the  accident. 

Chas,  n.  Carey ^  for  appellant ;  James  Oleason  and  A.  F.  Ssars, 
for  respondent 

Lord,  C.  J. — This  is  an  action  to  recover  damages  for  a  per- 
sonally injury  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  in  permitting  its  wire  to  come  in  contact  with  an 
electric  wire,  whereby  it  became  heavily  charged  with  electricity, 
and  in  allowing  such  wire  to  hang  down  so  near  the  ground  at  the 
corner  of  K  and  Twenty-first  streets  as  to  endanger  the  life  and 
limb  of  those  traveling  upon  such  streeta 

The  errors  assigned  relate  to  the  refusal  of  the  trial  court  to 
grant  a  non-suit,  and  tocertain  instructionsgi  ven  and  refused.  Upon 
the  first  point  the  contention  is  that  the  evidence  does  not  prove 
the  cause  of  action  alleged,  although  it  may  be  sufficient  to  consti- 
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tute  a  ground  of  action,  and  consequently  that  the  variance  is 
fatal  to  the  plaintiflPs  recovery.  It  is  no  doubt  true  that  the  plaint- 
iff must  state  the  facts  which  constitute  his  cause  of  action,  and 
that  he  cannot  state  one  and  prove  another.  The  Code,  with  all 
its  comprehensive  liberality,  will  not  admit,  as  Sherwood,  C.  J., 
said,  **  a  plaintiflE  to  sue  tor  a  horse  and  recover  a  cow."  Wald- 
hier  v.  Railroad  Co.,  71  Mo.  518.  Such  variance  is  fatal,  for  the 
reason  that  the  cause  of  action  is  unproved  in  its  entire  scope. 
The  inquiry,  then,  is  whether  the  testimony  for  the  plaintiff  estab- 
lishes a  cause  of  action  different  from  the  one  alleged.  That  there 
is  some  variation  between  the  evidence  and  the  complaint  may  be 
conceded,  but  it  consists  only  in  matter  of  detail,  or  as  to  how  the 
injury  occurred.  There  is  no  absolute  departure  in  the  proof  from 
the  original  theory  of  the  case.  The  point  to  which  the  variance 
relates  is  this :  The  allegation,  in  substance,  is  that  the  plaintiff 
was  walking  along  the  sidewalk,  and  came  in  contact  with  the 
wire  which,  owing  to  the  darkness,  he  was  unable  to  see ;  and 
that  he  attempted  to  remove  the  same  from  his  pathway,  and  in 
doing  so  he  caught  hold  of  the  wire,  and  the  electricity  with  which 
it  was  impr^nated  passed  into  his  body,  etc. ;  whereas  his  testi- 
mony shows  that  he  was  walking  along  the  sidewalk,  and,  it  being 
dark,  and  owing  to  the  rain,  the  pavement  slippery,  that  he  slipped 
and  fell  on  his  elbow,  causing  his  hat  to  fall  off,  and  some  pack- 
ages to  drop  out  of  his  hands,  and  that  in  groping  for  his  hat  and 
packages  his  hat  came  in  contact  with  the  wire,  which  being  im- 
pregnated with  electricity,  "  grabbed  "  it  and,  as  he  could  not  let 
go,    he   put  out  his  other   hand   to  remove  the  same,   when  it 

**  grabbed  "  that  hand,  etc.  Plainly  the  variation  here  is  only  of 
detail,  or  as  to  the  circumstances  under  which  the  plaintiff  came 
in  contact  with  the  wire  and  received  the  injury.  The  elements 
of  negligence  alleged,  namely,  in  permitting  its  wire  to  come  in 
contact  with  the  electrical  wire,  and  to  hang  so  near  the  ground  as 
to  endanger  life  or  limb,  are  present  in  either  aspect  of  the  case, 
or  as  much  under  the  testimony  as  the  allegation.  Such  variance 
does  not  present  a  case  where  the  cause  of  action  is  unproved  in 
its  entire  scope  and  meaning,  within  the  construction  of  the  Code. 
Section  98,  Hill's  Coda  Hence  there  is  not  a  failure  of  proof,  and 
without  such  failure  the  variance  is  not  fatal,  or  such  as  would 
entitle  the  defendant  to  a  judgment  of  non-suit 


344  Ahebn  v.  Oregon  Telephone  and  Telegraph  Co. 

The  principle  ground  of  complaint  remains,  however,  to  be  con- 
sidered This  is,  was  the  negligence  of  the  defendant  the  proxi- 
mate cause  of  the  injury  ?  There  are  some  other  minor  questions 
suggested  by  way  of  criticism  upon  the  charge  of  the  court,  but 
the  remoteness  of  its  acts,  and  the  intervention  of  other  agencies 
directly  contributing  to  plaintiff's  injury,  are  relied  upon  as  its 
chief  defense.  It  was  the  failure  of  the  court,  as  indicated  by  the 
instructions  given  and  refused,  to  properly  apply  the  law  in  this 
regard  that  constitutes  the  main  grievance  of  the  defendant  To 
comprehend  the  force  of  this  objection,  we  must  first  know  and  un- 
derstand the  facts.  The  plaintiff  is  a  laboring  man,  and  was  em- 
ployed by  the  gas  company  to  shovel  coal  into  its  furnace.  On 
the  day  of  the  accident  he  quit  work  after  5  o'clock  P.  IL,  and 
started  for  his  home,  but  on  his  way  went  to  market,  made  some 
purchases,  and  went  out  G  street  to  Twenty-firet,  and,  when  pass- 
ing down  that  street,  near  the  corner  of  K,  he  slipped  on  the  side- 
walk, and  fell  on  his  elbow,  his  hat  falling  off,  and  the  packages 
which  he  carried  flying  out  of  his  hands.  After  he  got  up  he 
groped  for  his  packages  and  hat,  when  his  hand  rubbed  against  a 
wire,  one  end  of  which  was  hanging  down  over  the  sidewalk  at  the 
intersection  of  the  streets.  His  testimony  on  this  point  is :  "  My 
hand  rubbed  against  this  wire,  grasping  hold  of  me  fearfully.  I 
then  took  the  notion  to  put  up  this  hand  to  hit  this  one  awa}'  from 
there.  It  grabbed  that  one  and  held  on  to  it  fearfully.  I  could 
not  let  go  ;  it  was  too  strong.  I  don't  know  what  part  of  my  hand 
catched  hold  of  it  My  fingers  rubbed  it  first  It  tore  me  fear- 
fully, like  machinery  with  about  200  pounds  of  steam.  I  was 
screaming  awfully,  and  finally  I  saw  people  around  the  sidewalk ; 
and  this  hand  after  a  while  dropped  from  the  wire.  That  must 
have  been  the  time  my  toes  got  burned.  It  whirled  me  up  in  all 
sorts  of  shapes.  I  don't  know  how  I  was.  When  this  hand 
dropped  I  hung  on  with  it  until  I  was  released.  After  this 
hand  dropped  I  had  no  more  memory  at  all.  I  lost  ray  senses.  I 
don't  know  what  happened  after  that"  Several  persons  hearing 
his  screams  for  help,  two  men  ran  from  J  street  to  his  assistance, 
and  one  of  them  slashed  at  the  wire  with  his  knife,  and  received 
a  severe  shock,  but  did  not  sever  it  After  some  hesitation,  he 
slashed  it  again,  and  succeeded  in  cutting  the  wire.  The  defend- 
ant was  assisted  to  his  home  and  put  to  bed,  when  it  was  found 
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that  three  toes  were  badly  burned.  Afterwards  he  was  taken  to 
the  hospital,  and  one  toe  was  atnpatated  and  the  others  were  trim- 
med off.  It  was  after  6  o'clock,  and  quite  dark,  when  the  acci- 
dent occurred,  and  the  sidewalk  was  slippery  from  recent  rain. 
The  defendant  could  not  see  the  wire,  nor  did  he  know  that  it  was 
hanging  down  over  the  street,  nor  that  it  was  cliarged  with  elec- 
tricity. The  wires  of  the  telephone  company  were  strung  on  K 
street,  running  east  and  west,  and  the  wires  of  the  electric  light 
company  and  the  electric  street-railway  company  were  strung  along 
Twenty-first  street,  running  north  and  south,  so  that  the  wires  of 
the  defendant  were  at  right  angles  to  the  wires  of  the  two  electric 
companies. 

The  evidence  further  shows  that  the  defendant  had  an  arrange- 
ment with  the  electric  light  company  by  which  either  might  use 
the  poles  of  the  other  upon  which  to  string  a  wire  when  it  had  no 
poles  at  the  place,  and  only  a  short  distance  of  wire  was  to  be 
used  ;  that  the  defendant  used  the  poles  of  the  electric  light  com- 
pany when  wiring  the  residence  of  a  Mr.  Bates,  at  the  corner  of 
H  and  Twenty-firat  streets,  but  that  some  three  months  before  the 
accident  the  wire  was  disconnected  from  the  telephone  at  his  resi- 
dence, and  wrapped  around  the  electric  pole,  and  made  fast  by 
tying  it  on  a  bracket  and  winding  around  the  pole  and  around 
itself ;  that  such  wire  had  not  been  used  by  defendant  after  it  was 
so  disconnected,  nor  had  the  company  made  any  inspection  of  it 
from  that  time  until  the  accident ;  that  during  this  interim  the 
electric  company  changed  its  poles  and  wires  along  Twenty-first 
street,  and  in  doing  so  took  down  the  pole  belonging  to  it  upon 
which  the  telephone  wire  was  fastened  as  aforesaid,  coiled  up  the 
wire,  and  hung  it  on  a  pole  belonging  to  the  defendant,  near  K  and 
Twenty-firat  streets,  where  the  accident  happened ;  but  that  the 
defendant  had  no  knowledge  that  the  electric  company  had  taken 
down  its  poles,  or  taken  down  its  wire,  and  hung  it  on  the  pole  as 
aforesaid.  Richard  Gerdes  testified  that  he  was  in  the  employ  of 
the  electric  light  company,  and  that  on  the  night  of  the  accident 
he  received  a  message  by  telephone  that  a  man  had  been  hurt  by 
an  electric  light  wire  ;  that  he  went  at  once  to  the  place  where  the 
accident  occurred,  and  found  the  wire  hanging  on  the  pole  ;  that 
he  cut  it  above  the  coil ;  that  it  was  heavily  charged  with  elec- 
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tricity  by  contact  with  a  wire  belonging  either  to  the  electric  street- 
rail  way  or  the  electric  light  company  ;  that  it  must  have  been  the 
wire  of  one  or  the  other  that  charged  it  with  electricity,  as  there 
was  no  other  heavily  charged  wire  in  that  vicinity.  The  evidence 
further  shows  that  the  day  before  the  accident  the  wire  was  hang- 
ing in  the  form  of  a  coil  on  a  stick  at  the  side  of  the  telephone 
pole,  and  that  the  bottom  of  it  was  two  or  three  feet  from  the 
ground ;  that  it  was  heavily  charged  with  electricity,  and  that  one 
witness,  who  touched  it  with  a  wire,  was  thrown  to  the  ground 
from  the  shock. 

Among  other  things,  the  court,  in  substance,  instructed  the  jury 
that  the  question  here  submitted  is  "  whether  it  was  negligence  or 
not  to  leave  a  wire  along  a  public  thoroughfare,  where  it  might  be 
found  in  the  way  of  pedestrians,  or  where  it  might  be  liable  to  be 
handled  or  interfered  with  by  boys  or  by  irresponsible  persons.'^ 
That  it  was  for  them  to  determine  from  the  evidence  "  whether  or 
not  there  was  a  proper  inspection  made  of  these  wires,  so  ns  to 
know  what  their  condition  was,  and  to  ascertain  whether  anybody 
had  been  interfering  with  them,  making  them  more  dangerous  than 
they  otherwise  would  be."  That  **  the  fact  that  this  company  used  the 
poles  of  another  company,  and  the  fact  that  other  electric  comfmnies 
had  wires  upon  the  same  street,  does  not  detract  at  all  from  the  strict 
requirements  which  should  be  made  of  the  defendant  company. 
Unless  it  had  loaned  its  wire  to  the  electrical  company,  or  the 
electrical  railway  company,  and  placed  them  under  the  control  of 
that  company,  it  could  not  be  absolved  from  the  duty  of  looking 
after  them  and  ascertaining  and  knowing  what  their  condition  was, 
and  of  anticipating  and  forseeing  that  might  happen  in  connection 
with  them ;  and  that,  unless  you  should  find  from  the  evidence 
that  this  defendant  had  turned  over  the  use  and  control  of  its  wires 
to  these  other  companies  on  whose  pole  this  wire  was  suspended, 
yon  have  no  right  to  say  that  those  companies  were  liable,  and  not 
this  company,  if  this  company  was  guilty  of  any  negligence. 
Unless  this  company  was  negligent,  there  could  be  no  recovery 
on  the  part  of  the  plain tiflE.  If  you  find  that  it  was  not  guilty  of 
any  negligence,  then  your  verdict  should  be  for  the  defendant" 
The  counsel  for  the  defendant  requested  the  court  to  instruct  the 

jury  as  follows:  "If  the  jury  finds  that  the  defendant  was  not 
negligent  in  leaving  its  wire  attached  to  the  pole  near  Mr.  Bates* 
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house,  as  it  did  leave  it,  and  that  the  wire  was  not  dangerous  as 
left  by  it,  and  could  not  and  did  not  become  dangerous  except  by 
the  act  or  neglect  of  some  other  person  or  company,  the  defendant 
is  not  liable ;  '^  but  the  court  refused  to  charge  as  requested,  but 
gave  it  with  the  following  modification  :  "  I  give  you  that  in  connec- 
tion with  the  general  instruction  which  I  gave  you  that  the  defend- 
ant must  have  parted  with  the  control  of  its  wires  in  order  to  be 
exonerated  by  the  reason  of  the  negligent  act  of  some  other  per- 
son." The  defendant  also  requested  the  court  to  charge  that  "  it 
is  claimed  by  the  defendant  that  it  placed  its  wires  in  a  safe  and 
secure  position,  and  that  it  did  not  become  dangerous  except  by 
the  acts  and  omissions  of  others,  without  its  knowledge  or  consent 
If  you  find  this  is  true,  the  defendant  is  not  liable,  unless  the  in- 
tervening acts  or  omissions  of  such  other  persons  should  have  been 
contemplated  and  guarded  against  by  the  defendant  as  conse- 
quences likely  to  follow,  and  which  might  have  been  reasonably 
anticipated."  And  again  :  "  If  it  was  not  negligent  in  leaving  the 
wire  as  it  did,  it  is  not  liable,  unless  it  could  have  reasonably  for- 
eseen that  some  one  would  take  down  the  wire,  and  place  it  where 
it  injured  the  plaintiff,  and  that  it  might  come  in  contact  with  some 
other  electric  wire  that  was  charged  with  a  current  of  electricity 
that  would  make  it  dangerous."  And  again  :.  "  Even  if  the  de- 
fendant had  left  its  wire  coiled  up  or  hanging  over  the  sidewalk, 
so  that  pedestrians  might  come  in  contact  with  it,  it  would  not  be 
liable  for  damages  to  the  plaintiff  for  injury  sustained  by  an 
electric  shock  from  the  wire  unless  the  fact  that  the  wire  left  there 
was  the  immediate  or  proximate  cause  of  the  injury,  the  wire  not 
by  itself  being  dangerously  charged  with  electricity,  and  becom- 
ing so  charged  only  by  intermediate  circumstances,  namely,  that 
of  interfering  with  or  crossing  some  heavily  charged  wire,"  etc. 
The  court  refused  to  so  instruct  the  jury,  and  to  its  rulings  thereon 
the  defendant  duly  excepted. 

It  appears  from  the  instructions  that  the  theory  of  the  law  as 
applied  to  the  facts  by  the  trial  court  was  that  it  is  negligence  to 
allow  a  wire,  which,  from  its  environment,  is  liable  to  become 
charged  with  electricity,  to  hang  over  the  street  at  such  a  height  as 
to  obstruct  and  endanger  ordinary  travel.  That  it  was  the  duty 
of  the  defcmdant,  owing  to  the  location  of  its  wire  and  the  use  of 
the  poles  of  the  electric  light  company,  to  look  after  it,  and  see 
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that  it  was  in  proper  condition,  and  that,  when  the  wire  was  di?- 
oonnected  from  the  Bates  residence,  if,  instead  of  taking  down  the 
wire,  the  company  chose  to  hang  it  on  the  electric  pole,  the  duty 
still  devolved  upon  it  to  take  care  of  such  wire,  and  that  this  was 
a  continuing  duty,  from  which  it  would  not  be  absolved  unless  it 
had  parted  from  the  control  of  its  wire  to  the  electric  companies. 
This  requirement  imposed  upon  the  defendant  the  obligation  of 
looking  after  and  ascertaining  the  condition  of  its  wire  and  of  an- 
ticipating or  forseeing  results  which  were  likely  to  happen  by  rea- 
son of  its  connection  or  location  as  to  the  electric  wires  so  as  tc» 
avoid  liability  to  danger  arising  therefrom.  In  this  view  of  the 
law,  the  taking  up  of  the  pole  by  the  electric  light  company  and 
hanging  the  defendant's  wire  upon  its  pole  at  the  intersection  of  K 
and  Twenty-first  streets  would  not  authorize  the  jury  to  find  that 
the  electric  companies  were  liable,  and  not  the  defendant,  if  it  was 
negligent  in  not  removing  its  wire  when  it  ceased  to  use  it  at  the 
Bates  residence.  It  is  earnestly  insisted  by  counsel  that  this  view 
of  the  law  is  a  wrong  conception  of  the  defendants  duty,  for  the 
reason  that  it  makes  the  company  liable  for  the  wrongful  acts  of 
third  persons  in  taking  down  the  wire  and  hanging  it  on  the  pole 
where  it  became  charged  with  electricity,  which,  he  claims,  are  the 
responsible  causes  of  the  injury.  This  is  based  on  the  a^umption 
that  there  intervened  between  the  negligence  of  the  defendant,  if 
any  there  was,  and  the  injury  to  the  plaintiff,  an  independent, 
adequate  cause  of  the  injury,  namely,  the  wrongful  act  of  the 
electric  company,  which  was  the  proximate  cause  of  the  injury. 
What  is  the  proximate  cause  of  the  injury  is  ordinarily  a  question 
for  the  jury.  It  is  only  when  the  facts  are  undisputed  that  it  be- 
comes a  question  for  the  court  Wherever,  therefore,  there  is  any 
doubt,  the  question  of  proximate  cause  should  be  submitted  to 
a  jury  to  be  decided  as  a  matter  of  fact  according  to  the  circum- 
stances of  the  case.  To  warrant  a  jury  in  finding  that  negligence 
is  the  proximate  cause  of  the  injury  it  must  appear  that  the  injury 
was  the  natural  and  probable  consequence  of  the  negligence,  and 
that  it  ought  to  have  been  foreseen  in  the  light  of  the  attending 
circumstances.  Railway  Co.  v.  Kellogg,  94  U.  S.  475.  The  ques- 
tion, therefore,  whether  the  stretching  of  the  defendant's  wire  on 
the  electric  poles  instead  of  its  own  poles,  and  whether  the  omis- 
sion of  the  defendant  to  remove  the  same  when  it  ceased  to  use  it 
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at  the  Bates  residence,  was  negligence,  and,  if  it  was,  whether  the 
intervening  act  of  the  electric  company  and  its  consequences  were 
such   as   could   have   been  reasonably  anticipated  and  guarded 
against  by  the  defendant,  was  for  the  jury  to  determine  in  the 
light  of  the  facts  and  circumstancea     The  record  discloses  that 
the  electric  light  company  gave  the  defendant  permission  to  use 
its  poles  upon  which  to  string  its  wire  when  the  defendant  needed 
them  to  connect  its  wire  to  a  residence  where  it  had  no  poles. 
When  the  defendant  disconnected  its  wire  from  the  telephone  at 
Bates'  residence  it  had  no  longer  any  need  to  use  the  electric  poles^ 
and  the  permission  or  license  given  to  use  them  ceased,  or  was  at 
an  end,  and  necessarily  the  defendant  ought  to  have  removed  its 
wire  from  the  electric  pjles ;  and  if  it  did  not  do  so,  but  coiled  and 
hung  it  on  one  of  them,  where  it  had  no  right  to  be,  the  defendant 
was  bound  to  look  after  it,  and  to  expect,  if  it  failed  to  do  so,  that 
the  electric  company  would   remove  it  when  such  wire  incom- 
moded that  company,  or  its  business  required  the  removal  of  its 
poles,  asdii  happen.     The  jury  found  that  the  stretching  of  the 
wire  upon  the  electric  poles  was  dangerous,  and  that  the  omission  of 
the  defendant  to  remove  it,  when  it  disconnected  the  same  from 
the  Bates  residence,  and  ceased  to  use  it  was  negligence,  and  that 
the  intervening  act  of  the  electric  company  and  its  consequences 
could  have  been  foreseen  as  likely  to  happen,  or  possibly  to  fol- 
low, from  leaving  the  wire  coiled  and  hung  upon  the  electric  pole 
near  the  Bates  residence,  and  necessarily  that  the  defendant  was 
responsible  for  its  wire  being  coiled  and  hung  upon  its  own  pole 
at  the  intersection  of  K  and  Twenty-first  streets.     This  responsi- 
bility is   based  on  the  principle  that  if  the  defendant,  instead  of 
removing  its  wire,  chose  to  hang  it  upon  the  electric  pole,  where  it 
had  no  right  to  be,  it  was  bound  to  look  after  it,  and  that,  if  the 
defendant  had  done  so,  it  would  have  discovered  the  removal  of 
the  same,  and  its  condition,  so  that  the  injury  might  have  been 
avoided,  and  consequently  the  company  must  be  taken  to  have 
foreseen  as  likely  to   happen,  or   possibly  to  follow,  the   conse- 
quences which  resulted  from  its  omission  to  remove  the  wire  when 
it  was  disconnected   from  the  telephone  at  the  Bates  residenca 
This  Is  in  accordance  with  the  rule  that  a  person  guilty  of  negli- 
gence or  an  omission  of  duty  "  should  be  held  responsible  for  all 
the  consequences  which  a  prudent  and  experienced  man,  fully  ac- 
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quaiuted  with  all  the  circumstances  which  in  fact  existed,  whether 
they  could  have  been  asceilained  by  reasonable  diligence  or  not, 
would  have  thought  at  the  time  of  the  negligent  act  reasonably 
possible  to  follow  if  they  had  been  suggested  to  his  mind."  Shear. 
&  R  Neg.  §  29.  But  this  phase  of  the  case  is  met  with  the  aigu- 
ment  that  the  telephone  wire  itself  is  not  dangerous,  and  that  the 
main  or  efficient  cause  of  the  injury  was  the  electric  current  from 
the  wires  of  the  electric  companies,  with  the  production  of  which 
the  defendant  had  nothing  to  do.  In  other  words,  that,  if  the  de- 
fendant was  negligent,  it  was  the  dangerous  force  of  electricity 
which  intervened,  and  with  the  production  of  which  the  pluiutiff 
had  nothing  to  do,  that  communicated  the  injury  to  plaintiff,  and 
therefore  it  was  the  proximate  cause  of  the  injury.  It  is  no  doubt 
true  that  where  there  is  negligence,  and  injury  following  it^  and  there 
is  also  an  intermediate  cause,  disconnected  from  the  negligence,  and 
the  operation  of  this  cause  produces  the  injury,  the  person  guilty 
of  the  negligence  cannot  be  held  responsible  for  the  injury.  The 
inquiry  must  always  be  whether  there  was  any  intermeJdiate  cause 
disconnected  from  the  primary  fault,  and  self-operating,  which 
produced  the  injury.  Railway  Co.  v.  Kellogg,  supra.  If  the  in- 
tervening cause  and  its  probable  conseqence  be  such  as  could 
reasonably  have  been  anticipated  by  the  original  wrong  doer,  the 
causal  connection  between  the  wrongful  act  and  the  injury  is  not 
broken,  and  the  defendant  is  liable  for  the  injury.  In  Sewing 
Mach.  Co.  V.  Eichter,  2  Ind.  App.  334,  28  K  E.  Rep.  446,  it  is  said : 
"  Intervening  agencies  sometimes  interrupt  the  current  of  respon- 
sible connection  between  negligent  acts  and  injuries,  but  as  a  rule 
these  agencies,  in  order  to  accomplish  such  result,  must  entirely 
supersede  the  original  culpable  act,  and  be  in  themselves  responsi- 
ble for  the  injury,  and  must  be  of  such  a  character  that  they  could 
not  have  been  foreseen  or  anticipated  by  the  original  wrongdoer. 
If  it  required  both  agencies  to  produce  the  result,  or  if  both  con- 
tributed thereto  as  concurrent  forces,  the  presence  and  assistance 
of  one  will  not  exculpate  the  other,  because  it  would  still  be  an 
efficient  cause  of  the  injury."  The  intermediate  cause  must  super- 
sede the  original  wrongful  act  or  omission,  and  be  sufficient  of  itself 
to  stand  as  the  cause  of  plaintiff's  injury,  to  relieve  the  original 
wrongdoer  from  liability.  "  One  of  the  most  valuable  of  the  cri- 
teria furnished  us  by  the  authorities,"  Mr.  Justice  Miller  said,  "  is 
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to  ascertain  whetlier  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  causa  If  a  new  force  or  power 
has  intervened  of  itself,  sufficient  as  the  cause  of  the  misfortune, 
the  other  must  be  considered  as  too  remote."  Insurance  Co.  v. 
Tweed,  7  Wall  52.  There  is  no  ckim  that  the  wires  of  the  com- 
panies transmitting  electrical  power  were  not  in  their  proper  posi- 
tion, or  that  tlie  companies  were  negligent  in  the  use  of  their 
wires.  We  must  take  it,  upon  the  facts  as  disclosed  hy  this  rec- 
ord, that  their  wires  were  where  they  had  a  right  to  be,  and  were 
not  an  obstruction,  endangering  the  life  or  limb  of  any  one  travel- 
ing along  the  street  It  was  the  telephone  wire,  suspended  on  a 
pole,  aa  shown  by  the  evidence,  that  furnished  the  means  by  which 
the  currents  of  electricity  passing  over  the  electric  companies' 
wires  were  diverted  and  conducted  so  close  to  the  ground  as  to 
render  passage  along  the  public  thoroughfare  exceedingly  danger- 
ous. As  a  consequence,  it  was  the  defendant's  wire  so  hanging 
upon  the  pole  that  furnished  the  means  by  which  the  electrical  cur- 
rent was  communicated  to  and  injured  the  plaintifE.  It  is  true 
that  the  electrical  current  was  a  new  power  which  intervened,  and 
with  the  production  of  which  the  defendant  had  nothing  to  do,  but 
it  was  harmle^,  or  could  not  have  been  communicated  to  the 
plaintiff,  but  for  the  suspended  wire  of  the  defendant  As  an  inter- 
mediate cause  it  was  connected  with  the  primary  fault,  and  not 
self -operating,  and  therefore  is  not  sufficient  itself  to  stand  as  the 
cause  of  plaintiff's  injury.  The  language  of  Mr.  Justice  Bruce 
clearly  illustrates  this  point :  "  To  say  that  the  agency  of  the  tele- 
phone wire  in  the  production  of  the  injury  was  inferior  to  that  of 
the  electric  current,  which  was  the  main  cause,  is  not  satisfactory. 
It  is,  in  fact,  to  admit  that  the  company's  displaced  wire  furnished 
the  means  by  which  the  dangerous  force  was  communicated  to  and 
injured  the  defendant  in  error.  True  it  was  a  new  force  or  power 
which  intervened,  with  the  production  of  which  the  telephone 
company  had  nothing  to  do,  but  upon  this  point,  in  Insurance  Co. 
v.  Tweed,  7  Wall.  52,  the  court  says :  '  If  a  new  force  or  power 
has  intervened,  of  itself  sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  other  must  be  considered  as  too  remote.'  The  new 
force  or  power  here  would  have  been  harmless  but  for  the  dis- 
placed wire,  and  the  fact  that  the  wire  took  on  a  new  force,  with 
the  creation  of  which  the  company  was  not  responsible,  yet  it  con- 
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tribated  no  leas  directly  to  the  injury  on  that  account**  Telephone 
Ga  V.  Robinson,  50  Fed  Bep.  813.  It  thus  appeai-s  that  the  de- 
fendant's negligence  was  the  primary  and  proximate  cause  of  the 
injuty.  In  view  of  this  result  the  other  errors  assigned  are  of  little 
importance,  and  not  such  as  would  authorize  the  reversal  of  the 
oasa     It  results  that  the  judgment  must  be  affirmed.* 


IflJuT  to  tnkTeler  on  ]i%hwax  ^  eleeirieitj'  ttom  elactate 
megUgeaMUY  allowed  to  encaatber  the  street. — ^The  question  of  liability 
in  such  cases  is  passed  upon  in  United  Electric  Ry.  Ck>.  ▼.  Sbelton,  3  Am.  K  R- 
&  Corp.  Rep.  577.  and  Clements  ▼  Louisianna  Electric  Light  Co.,  6  Am.  R 
R.  &Corp.  Rep.  511,  and  cases  cited  in  note  to  the  latter  case. 
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(Sapreme  Court  of  Missouri,  in  bane,  March  20,  1893.) 

1.  Railroad  compahibs.  Accidbmt  at  cbossing.  Coktributort  Kb&- 
LIOENCB.  Iq  an  action  against  a  railroad  company  for  Injuries  at  a  railroad 
crossing  in  a  city,  it  appeared  that  plaintiff,  oo  driving  within  seven  or  eight 
feet  of  the  track,  stopped  his  horse,  and  stood  up  in  his  buggy,  where  he  liad 
a  perfect  view  of  the  tracks  for  a  distance  of  1.300  or  1.400  feet:  that  he  knew 
it  was  about  the  time  for  a  certain  mail  train  to  pass;  that  he  saw  an  engine 
about  800  yards  away,  which  he  supposed  was  a  switch  engine  at  certain 
smeltmg  worlds;  that  he  heard  a  whistle,  which  he  took  to  be  at  a  station  1.200 
yards  away;  that  he  then  sat  down,  and  started  across  the  tracks,  when  his 
horse  was  struck  by  the  engine  seen  by  him.  which  was  attached  to  such 
mail  train;  and  that  the  train  was  running  at  a  rate  of  speed  eight  or  ten  times 
faster  tlian  was  permitted  by  the  ordinances  of  such  city.  The  evidence  as  to 
whether  the  whistle  was  sounded  and  the  bell  rung  for  the  crossing  was  con- 
flicting. Held,  that  the  questions  of  defendant's  negligence  and  of  plaintilTs 
contributory  negligence  were  for  the  jury,  and  instructions  asked  by  defend^ 
ant  in  the  nature  of  a  demurrer  to  the  evidence  were  properly  refused. 

2.  In  such  action  the  court  charged  that  it  was  plaintiff's  duty  to  exercise 
that  degree  of  care  that  an  ordinarily  careful  and  prudent  person,  under  like 
circumstances,  would  have  exercised,  and  a  failure  to  exercise  such  degree  of 
care  would  render  him  guilty  of  a^ntributory  negligence;  and  that,  if  he  ap- 
proached the  crossing  without  paying  any  attention  to  his  own  safety,  bat 
trusted  to  the  obligations  of  defendant  to  warn  him  of  an  approaching  tndn, 
and  was  injured  by  reason  thereof,  they  should  find  for  defendant.  Held,  that 
such  instructions  fairly  submitted  the  issue  as  to  plaintiff's  contributory  negli- 
gence to  the  jury,  and  instruciions  asked  requiring  a  higher  degree  of  care 
were  properly  refused. 

3.  Power  of  city  to  limit  speed  of  railroad  trains.  A  dty  has  the 
power,  as  a  police  regulation,  to  limit  the  speed  of  railroad  tnuns  within  its 

♦Reported  in  33  Pac.  Rep.  408. 
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limits  by  ordinance,  so  long  as  the  same  is  not  unreasonable;  and  an  ordi- 
nance limiting  the  speed  of  such  trains  to  six  miles  per  hour  is  both  reasonable 
and  humane. 

4.  ExcBfiBiVB  DAMAGBS.  In  such  actiou  it  appeared  that  plaintiff  was  a 
physician,  sixty  years  old,  and  earned  about  $2,500  a  year;  that  his  nose  and 
three  ribs  were  broken,  and  his  spine  and  hip  were  injured;  that  he  is  perma- 
nently paralyzed  on  one  side;  that  some  of  his  teeth  were  broken  and  knocked 
out;  and  that  he  is  an  invalid  for  life,  so  that  his  earnings  are  much  reduced. 
Held,  tliat  a  verdict  for  $10,175  was  not  excessive. 

ACTION  by  Charles  B.  Gratiot  against  the  Missouri  Pacific 
Railway  Company  to  recover  damages  for  injuries  received 
at  a  railroad  crossing.  A  judgment  entered  on  the  verdict  of  a 
jaiy  in  favor  of  plaintiff  was  affirmed  in  department  2  on  appeal 
(16  Sl  W.  Rep.  884),  and  on  rehearing  (19  S.  W.  Rep.  31).  Sub- 
sequently a  motion  to  set  aside  the  order  overruling  the  motion 
for  a  rehearing  was  sustained,  and  a  rehearing  granted,  and  the 
case  transferred  to  the  court  in  banc. 

The  plaintiff  a  physician,  aged  sixty  years,  brought  this  action 
in  the  circuit  court  for  the  city  of  St  Louis,  to  recover  damages 
CD  account  of  injuries  sustained  in  a  collision  with  a  passenger  train 
on  defendants  railway,  at  a  point  where  it  is  crossed  by  a  highway 
commonly  known  as  ^^  Campbell's  Road.'*  The  accident  occurred 
within  the  limits  of  the  city  of  St  Louis,  at  a  point  distant  from 
the  Union  Depot  a  little  over  five  and  one-half  milea  From  the 
Union  depot  along  the  defendant's  railway  to  the  western  bound- 
ary of  the  city  limits  is  about  eiglit  miles.  By  his  petition,  the 
respondent  relied  upon  the  three  following  grounds  for  a  recovery  : 
First  The  failure  to  ring  the  bell  of  the  engine  eighty  rods  before 
reaching  the  crossing,  as  required  by  statute.  Second.  Moving 
the  train  at  a  speed  exceeding  six  miles  per  hour,  the  limitation 
imposed  by  ordinance  of  the  city  of  St  Louis.  Third.  A  failure 
to  constantly  sound  the  bell,  as  required  by  ordinance,  when  trains 
are  moving.  The  answer  was  a  general  denial,  with  the  plea  of 
contributory  negligence  on  the  part  of  plaintiff. 

With  respect  of  the  details  of  the  respondent's  conduct  imme- 
diately preceding  and  at  the  time  of  the  casualty  he  is  the  only 
witnesa  The  prominent  points  of  reference  in  the  testiony  are 
'^  the  bridge,*'  Howard's  station,  the  smelting  works,  Cheltenham, 
and  GampbeH's  road.  From  the  Union  Depot  to  Cheltenham  it 
VOL.  vin — 15 
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is  five  and  one-quarter  miles ;  Campbeirs  road  crossing  is  about 
150  yards  west  of  Cheltenham  ;  Howard's  station  is  one-half  mile 
east  of  Cheltenham  ;  the  bridge  is  200  or  800  yards  east  of  How- 
ard's ;  and  the  smelting  works  are  a  little  west  of  Howard's,  and 
between  Howard's  and  Cheltenham.  The  defendant's  railway  is 
a  double  track  between  the  Union  Depot  and  Kirkwood,  a  subar- 
ban  town,  fourteen  miles  distant;  and  the  trains,  both  freight  and 
passenger,  upon  it,  are  frequent  in  both  directions.  The  north 
track,  regarding  it  as  running  east  and  west,  is  used  by  the  west- 
bound trains,  and  the  south  track  by  the  east-bound. 

Dr.  Gratiot  had  lived  and  practiced  medicine  nt  Cheltenham  for 
forty-five  years,  was  perfectly  familiar  with  the  locality  and  its  sur- 
roundings, and  with  the  schedules  of  time  of  defendant  s  trains^ 
and  knew  from  daily  observation  the  rate  of  speed  at  which  the 
train  that  occasioned  the  injury  ran  over  that  part  of  the  road 
passing  through  Cheltenham  and  vicinity.  He  was  struck  by  the 
through  express  train,  which  leaves  the  Union  Depot  at  nine 
o'clock  in  the  morning,  and  which,  he,  says,  was  due  at  Chelten- 
ham at  about  9:10  ;  that  on  the  morning  he  received  his  injuries, 
and  before  venturing  across  the  railroad  track  at  Campbell's  road, 
at  the  time  he  was  hurt,  he  had  gone  quite  up  to  the  cix)ssing,  and, 
because  he  was  unadvised  whether  the  express  train  had  passed 
along,  he  would  not  venture  over,  although  he  at  that  time  saw  no 
evidence  of  an  approaching  train  from  a  perfect  view  of  the  tracks 
in  both  directions.  Instead,  however,  of  croasing  at  that  time,  he 
went  to  the  house  of  a  lady  friend  for  the  purpose  of  ascertaining 
the  exact  time  of  the  day,  so  that  he  might  know  positively  whether 
the  express  train  had  passed  along  or  not  He  ascertained  the 
time,  and,  after  waiting  a  little  while,  proceeded  down  to  the  cross- 
ing, along  the  Manchester  road,  which  runs,  in  that  vicinity,  paral- 
lel with  and  just  north  of  the  defendant's  railway  for  a  mile  and  a 
half,  until  he  got  within  seven  or  eight  feet  of  the  railroad  track, 
where  he  stopped,  having  a  perfect  view  of  the  tracks  in  both  di- 
rections, and  especially  to  the  east,  for  a  distance  of  1,200  or  1,400 
yards,  as  far  as  the  bridge  immediately  east  of  Howard's ;  raised 
himself  up  in  his  buggy  and  looked  to  the  east,  where  he  saw  an 
engine  facing  in  his  direction.  He  also  heard  a  whistle,  which  he 
took  to  be  a  whistle  at  the  bridge  for  Howard's  station.  He  then 
immediately  resumed  his  seat,  turned  his  horse  to  effect  a  crossing, 


Gratiot  v.  Missouri  Pac.  By.  Co.  355 

saw  a  waver  on  his  glasses,  attempted  to  pull  bis  horse,  whose  front 
feet  were  then  nearly  on  the  north  rail  of  the  north  track,  back ;  was 
immediately  struck  and  injured.  After  seeing  the  engine  as  he 
supposes,  at  a  distance  of  800  or  1,000  yards,  and  after  hearing  the 
whistle,  he  took  no  further  notice,  but  immediately  attempted  a 
crossing,  as  he  said,  supposing  that  the  engine  which  he  saw  was  a 
switch  engine  at  the  smelting  works  and  the  whistle  which  he  heard 
was  a  whistle  at  the  bridge  east  of  the  smelting  works.  He 
gave  no  expression  of  opinion  whether  the  glimpse  or  sleight  view 
which  he  had  of  the  engine,  supposed  by  him  to  be  a  switch  en- 
gine at  the  smelting  works,  enabled  him  to  judge  whether  the  en- 
gine was  moving  or  standing  still.  It  is  conceded  that  the  train  by 
which  plaintiff  was  injured  was  moving  at  a  speed  of  thirty-five 
or  forty  miles  an  hour,  though  some  of  the  witnesses  for  the  plaint- 
iff gave  it  as  their  opinion  that  the  train  was  moving  much  faster. 
At  the  close  of  the  plaintiff's  evidence,  as  well  as  all  of  the  evi- 
dence, the  defendant  prayed  instructions  in  the  nature  of  a  de- 
murrer to  the  evidence,  which  were  refused.  It  further  prayed 
the  following  instructions,  which  the  court  refused,  and  defend- 
ant excepted  :  "  (3)  The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff  could  have  avoided  the 
collision  which  resulted  in  his  injury  by  stopping  his  horse  and 
buggy  to  look  and  listen  carefully  and  constantly  for  an  engine  or 
train,  both  up  and  down  defendant's  track,  before  attempting  to 
drive  over  the  said  track,  and  failed  to  do  so,  they  must  find  a 
verdict  for  the  defendant  (4)  If  the  jury  believe  from  the  evi- 
dence in  this  case  that  plaintiff  attempted  to  drive  his  horse 
and  buggy  onto  defendant's  tracks  at  the  crossing  on  Campbell's 
road  without  first  having  stopped  said  horse  and  buggy  to  look 
and  listen  carefully  and  constantly,  both  up  and  down  said  track, 
for  an  approaching  engine  and  train,  and  was  thereby  injured, 
they  must  find  a  verdict  for  the  defendant,  even  though  they  find 
from  the  evidence  that  defendant's  servants  in  charge  of  the  engine 
were  also  at  the  same  time  guilty  of  negligence.  (5)  The  court 
instructs  the  jury  that  it  was  the  duty  of  the  plaintiff,  at  the  time 
and  place  in  question,  while  he  was  approaching  on  Campbell's 
road  to  the  tracks  of  the  defendant's  railroad,  crossing  said  road,  to 
stop  his  horse  and  buggy,  and  to  look  and  listen  carefully  and 
constantly  both  up  and  down  said  tracks,  for  an  approaching  en- 
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gine  or  train,  before  attempting  to  drive  across  said  tracks,  and  a 
failure  on  his  part  so  to  do  would  constitute  in  law  contributory 
negligence,  which  would  preclude  a  recovery  in  this  action  for 
damages  resulting  therefrom  in  whole  or  in  part  (6)  If  the  jury 
find  from  the  evidence  that  plaintiff,  at  or  about  the  time  men- 
tioned in  the  petition,  to  wit,  the  28th  day  of  October,  1887,  was 
approaching  on  what  is  commonly  called  *"  Campbeirs  Road  ^  fn«m 
the  north,  a  point  on  said  road  where  the  same  is  crossed  by  the 
tracks  of  defendant,  and  that,  as  he  came  near  to  said  crossing 
with  his  horse  and  buggy,  he  did  not  constantly  look  both  ways 
for  an  engine  or  train  on  defendant's  tracks,  and  was  injured  in 
consequence  thereof,  then  he  cannot  recover  in  this  ease;  and  if 
the  jury  further  find  that  on  account  of  the  topography  of  the 
ground  on  the  north  of  and  near  to  the  tracks  of  defendant  the 
view  of  defendant's  tracks  east  of  the  point  of  the  accident  was  and 
is  obstructed,  then  it  was  the  duty  of  plaintiff,  at  the  time  and 
place  of  the  accident,  as  he  approached  said  crossing  with  his  horse 
and  buggy,  to  use  increased  care  and  prudence  in  attempting  to 
cross  the  defendant's  tracks  at  said  point,  and  to  stop,  look,  and 
listen,  both  up  and  down  the  tracks,  for  an  approaching  engine  or 
train,  and  not  to  attempt  to  cross  the  said  tracks  until  he  had  as- 
certained, by  looking  and  listening,  whether  an  engine  or  train 
was  approaching  said  crossing  at  the  time ;  and^  if  they  find  from 
the  evidence  that  plaintiff  failed  so  to  do,  and  was  injured  in  con- 
sequence of  such  failure,  or  that  his  injury  was  in  any  degree 
caused  by  such  failure  on  his  part,  then  he  cannot  recover.  (7)  If 
the  jury  find  from  the  evidence  that  plaintiff,  in  approaching  the 
alleged  crossing  on  Campbell's  road  with  his  horse  and  buggy,  at 
a  distance  from  the  tracks  of  defendant  of  ten  or  fifteen  feet,  looked 
east  along  the  road,  and  saw  an  engine  thereon  at  a  distance  from 
him  of  about  a  thousand  yards,  which  he  supposed  to  be  an  engine 
engnged  in  switching  care  at  Howard's  station,  and  paid  no  further 
attention  to  ascertain  whether  such  engine  was  approaching  him  or 
the  point  on  defendant's  tracks  which  he  was  about  to  cross,  and 
did  not  look  constantly  in  that  direction  after  seeing  said  engine,  as 
above  stated,  or  listen  for  the  same,  and  his  horse  and  buggy  were 
struck  by  said  engine  while  he  was  attempting  to  cross  the  defend- 
ant's tracks  at  said  crossing,  and  the  said  horse  and  buggy  were 
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damaged,  and  himself  injured,  in  consequence  of  such  collision, 
then  plaintiff  cannot  recovrer  in  this  action/' 

The  court  then  gave  of  its  own  motion,  the  following  instruc- 
tions :  "  (1)  It  appeal's  from  the  undisputed  evidence  in  this  case 
that  at  the  time  of  the  collision  in  question  the  defendant's  train 
was  running  at  a  greater  rate  of  speed  than  six  miles  an  hour,  and 
that  it  was  within  the  limits  of  the  city  of  St  Louis,  not  on  a  track 
along  the  river  bank  between  Arsenal  street  and  Elwood  street ; 
and  jou  are  instructed  that  the  act  of  running  its  train  at  a  greater 
rate  of  speed  than  six  miles  an  hour  within  the  limits  of  aforesaid 
was  an  act  of  negligence  on  the  part  of  defendant  (2)  It  was  the 
duty  of  defendant's  servants  in  charge  of  the  engine  and  cars,  while 
running  or  moving  within  the  limits  of  said  city,  to  cause  the  bell 
on  the  engine  to  be  constantly  sounded  ;  and  if  you  believe  from 
the  evidence  that  the  bell  on  the  engine  of  the  train  in  question 
was  not  constantly  sounded  while  said  train  was  running  or  mov- 
ing within  said  limits, — then  you  should  find  that  the  defendant 
was  guilty  of  negligence  in  that  respect  also.  (3)  It  was  the  duty 
of  defendant,  in  the  running  and  handling  of  said  train,  to  have 
exercised  that  degree  of  care  and  prudence  which  an  ordinarily 
careful  and  prudent  person  engaged  in  like  business  would  have 
exercised,  and  a  failure  to  exercise  such  a  degree  of  care  and  pru- 
dence would  be  negligence.  (4)  And,  on  the  other  hand,  it  was 
the  duty  of  the  plaintiff  in  crossing,  or  attempting  to  cross  the 
defendant's  railroad  track,  to  have  exercised  that  degree  of  care 
and  prudence  that  an  ordinarily  careful  and  prudent  person,  under 
like  circumstances,  would  have  exercised,  and  a  failure  to  exer- 
cise such  a  degree  of  care  and  prudence  would  render  him  guilty 
of  negligence.  (5)  If,  therefore,  you  believe  from  the  evidence 
that  the  collision  alleged  in  the  plaintiff's  petition  occurred  while 
the  plaintiff  was  himself  exercising  that  degree  of  care  and  pru- 
dence that  an  ordinarily  careful  and  prudent  person,  under  like 
circumstances,  would  have  exercised,  and  that  the  collision  was 
caused  by  negligence  of  the  defendant  or  its  servants,  as  the  term 
*  negligence  '  is  explained  in  either  the  Ist,  2nd,  or  3d  of  the  fore- 
going instructions,  then  your  verdict  should  be  for  the  plaintiff. 
(6)  But,  although  the  defendant  was  guilty  of  negligence  in  run- 
ning its  train  at  a  greater  rate  of  speed  than  six  miles  an  hour,  and 
although  you  may  believe  from  the  evidence  that  the  defendant 
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was  also  guilty  of  negligence,  as  that  term  is  explained  in  ^ther 
the  second  or  third  of  tiie  foregoing  instructions,  and  although  yoa 
may  believe  from  the  evidence  that  such  negligence  of  the  defend- 
ant contributed  to  caase  the  collision  in  question,  yet  if  yoa  also, 
believe  from  the  evidence  that  the  plaintiff  was  also  guilty  of  neg- 
ligence, as  that  term  is  explained  in  the  fourth  instruction  forego- 
ing, and  that  such  negligence  of  the  plaintiff  directly  contributed 
to  cause  said  collision, — that  is  to  say,  if  you  believe  from  the 
evidence  that  said  collision  was  the  result,  not  of  the  negligence  of 
the  defendant  alone,  but  of  the  joint  negligence  of  both  plaintiff 
and  defendant, — then  the  plaintiff  is  not  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant."  "  (9)  If  the  jury  find 
in  favor  of  the  plaintiff  under  the  evidence  and  instructions  in  the 
case,  they  should  assess  his  damages  at  such  sum  as  the  jury  may 
believe  from  the  evidence  will  be  a  fair  compensation  to  him. 
First,  for  any  damage  to  his  property ;  second,  for  any  pain  of 
body  or  mind ;  third,  for  any  loss  of  earnings ;  fourth,  for  any 
physical  disability  or  disfigurement  which  the  plaintiff  has  sus- 
tained or  will  hereafter  sustain  by  reason  of  said  injuries  and  di- 
rectly caused  thereby,  not  exceeding  the  amount  sued  for."  To 
which  action  of  the  court  in  giving  said  instruction,  defendant  at 
the  time  duly  excepted.  The  court  then,  at  the  instance  of  defend- 
ant, gave  to  the  jury  the  following  instructions :  "  (7)  If  the  jury 
find  from  the  evidence  that  the  plaintiff  approached  the  railway 
crossing  with. his  horse  and  buggy,  without  paying  any  attention 
to  his  own  safety,  but  trusted  to  the  obligations  imposed  upon  tiie 
railway  company  to  warn  him  of  an  approaching  engine  and  train, 
and  was  injured  by  reason  of  his  failure  to  so  pay  attention,  they 
will  find  a  verdict  for  the  defendant  (8)  The  court  instructs  the 
jury  that  there  is  no  sufficient  evidence  introduced  by  plaintiff 
showing  that  the  alleged  paralysis  of  his  leg  will  be  perraanenU 
and,  in  the  event  that  they  find  a  verdict  for  him,  they  will  allow 
him  nothing  by  way  of  damages  as  for  a  permanent  paralysis  of 
the  leg."  The  jury  thereupon  returned  a  verdict  for  the  plaint- 
iff for  $10,175.  Defendant,  within  four  days  after  verdict,  filed 
its  motion  for  a  new  trial,  which,  being  overruled,  defendant  ap- 
pealed. 

H,  S.  Priest^  for  appellant;  Davis  Jb  DaviSj  A.  R  Taylor  and 
Jos.  P.  Maginn^  for  respondent 
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Burgess,  J.  (after  stating  the  facts) — Defendant's  first  contention 
is  that  the  court  committed  error  in  refusing  to  instruct  the  jury 
that,  under  all  the  evidence,  plaintiff  could  not  recover,  and  that  the 
verdict  must  be  for  defendant  There  is  perhaps  no  question  bet- 
ter settled  in  this  state  than  that  the  running  of  a  train  in  viola- 
tion of  and  in  excess  of  the  number  of  miles  per  hour  prescribed 
by  a  city  ordinance  is  negligence  per  se,  Dahlstrom  v.  Railway 
Co,  (Mo.  Sup.),  18  S.  W.  Rep.  922;  Schlereth  v.  Railway  Co.,  19 
S.  W.  Rep.  1134  (decided  at  this  term,  and  not  yet  officially  re- 
ported); Id.,  96  Mo.  509,  10  S.  W.  Rep.  66 ;  Keim  v.  Railroad, 
etc.,  Co.,  90  Mo.  314 ;  2  S.  W.  Rep.  427 ;  Karle  v.  Railroad  Co., 
56  Mo.  476 ;  Eswin  v.  Railway  Co.,  96  Mo.  290 ;  9  S.  W.  Rep. 
577 ;  Kellny  v.  Railway  Co.,  101  Mo.  67 ;  13  S.  W.  Rep.  806 ; 
Murray  v.  Railway  Co.,  101  Mo.  236  ;  13  S.  W.  Rep.  817.  See, 
also,  Thomp.  Neg.  588 ;  Johnson  v.  Railroad  Co.,  20  N.  Y.  65 ; 
and  Railroad  Co.  v.  Dunn,  78  III.  197.  There  is  no  question  but 
that  the  injury  sued  for  was  occasioned  by  one  of  defendants 
trains,  which  was  at  the  time  running  in  excess  of  the  limit  pre- 
scribed by  the  city  ordinance;  and  if,  by  reason  of  such  excessive 
speed,  or  by  reason  of  its  failure  to  constantly  sound  the  bell  on 
the  engine  while  in  the  city  limits,  plaintiff  was  run  over  or  against, 
and  injured,  without  negligence  on  his  part  contributing  directly 
thereto,  he  was  entitled  to  recover.  The  evidence  in  regard  to 
ringing  the  bell  and  sounding  the  whistle  was  very  contradictory. 
Those  in  control  of  the  train  testified  that  the  bell  was  being  con- 
stantly rung,  while  several  other  disinterested  witnesses  testified 
to  the  contrary.  Miss  Binkenkamp.  a  witness  for  the  defendant, 
who  was  about  forty  feet  from  the  crossing  at  which  the  plaintiff 
was  hurt,  testified  that  when  the  plaintiff  rose  up  in  his  buggy 
to  look  before  crossing  the  track,  the  train  was  about  300  or  400 
yards  distant,  and  that  when  he  attempted  to  cross  the  train  Avas 
200  or  300  feet  from  him,  and  that  instant  she  called  to  a  gentle- 
man at  the  mill  that  plaintiff  was  going  to  get  hurt,  and,  as  she 
looked  around,  she  saw  the  collision.  She  also  testified  on  her 
cross-examination  that  the  bell  was  not  ringing,  because  she  was 
looking  at  it  If  the  bell  was  not  ringing,  this  was  also  neglience 
per  se.  Authorities  cited,  supra.  Although  plaintiff  saw  the 
train,  and  afterwards,  and  before  it  struck  him,  attempted  to 
cross  the  railroad  track,  yet,  if  he  did  not  know  what  train  it  was 
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and  tbat  it  was  usually  run  at  a  rate  of  speed  prohibited  by  ordin- 
ance, be  had  the  right  to  presume  that  it  was  running  within  the 
prescribed  time,  at  a  rate  not  exceeding  six  miles  per  hour,  and, 
if  such  had  been  the  case,  and  he  would  have  had  time  to  have 
gotten  across  the  railroad  track  in  safety  before  it  could  ha^e 
moved  to  where  the  collision  occurred  from  where  it  then  was,  or 
he  could  have  gotten  his  horse  out  of  the  way  of  the  train  in  time 
to  have  avoided  the  collision,  he  was  not  guilty  of  such  contribu- 
tory negligence  as  would  have  justified  the  court  in  taking  the 
case  from  the  jury.  Plaintiff  stated  as  a  witness  that  he  saw  the 
train  about  800  yards  east  of  him,  near  the  smelting  works  be- 
tween Howard's  station  and  Sublette  avenue,  and  supposed  tbat 
it  was  a  locomotive  on  the  smelting  works  switch.  He  did  not 
know  tliat  it  was  the  train  that  caused  the  injury,  and,  even  if  he 
did,  he  had  the  right  to  rely  upon  the  observance,  by  persons  in 
whose  control  it  was,  of  the  ordinance  of  the  city  in  regard  to  the 
rate  of  speed  at  which  it  should  run.  Every  reasonable  presump- 
tion is  to  be  indulged  in  the  observance  of  the  law  by  all  persons, 
whether  private  persons  or  corporations.  Jenning  v.  Railway  Ca, 
99  Mo.  394;  11  S.  W.  Rep.  999;  Kelly  v.  Railway  and  Transit  Co.. 
96  Mo.  279;  8  S.  W.  Rep.  420;  Kellny  v.  Railway  Co.,  101  Ma  67: 
13  S.  W.  Rep.  806  ;  Eswin  v.  Railway  Co.,  supra.  The  cases  re- 
lied on  by  defendant,  to  wit :  Railroad  Co. v.  Webb  (Ala),  8  South 
Rep.  518 ;  Railroad  Co.  v.  Mali  (Md.)  5  Atl.  Rep.  87 ;  Zimmer- 
man V.  Railroad  Co.,  71  Mo.  476 ;  Taylor  v.  Railway  Co.,  86  Mo. 
457  ;  Kelley  v.  Railroad  Co.,  75  Mo.  188  ;  and  Fox  v.  Railway  Ca, 
85  Mo.  679, — are  all  cases  where  the  injured  party  went  on  the 
track  within  a  short  distance  of  an  approaching  train,  and  without 
any  precaution  whatever  in  either  listening  or  looking ;  while  in 
the  case  at  bar,  plaintiff  saw  the  train  that  collided  with  him,  and, 
if  it  had  not  been  moving  in  excess  of  the  rate  of  speed  fixed  by 
the  ordinance,  or  if  the  bell  on  the  engine  had  been  continuously 
sounded,  the  injury  might  not  have  occurred.  The  cases  of  Rail- 
road Co.  v.  Houston,  95  U.  S.  697;  Schofield  v.  Railway  Ca,  lU 
U.  S.  615;  5  Sup.  Ct.  Rep.  1125;  Railroad  Co.  v.  Hobbs,  19  Amer. 
&  Eng  R  Cas.  837 ;  Mynning  v.  Railroad  Co.,  (Mich.)  81  N.  W. 
Rep.  147;  Harris  v.  Railroad  Co.,  (Minn.)  83  N.  W.  Rep,  12;  Brown 
V.  Railroad  Co.,  22  Minn.  165;  Railroad  Co  v.  Mali,  (Md.)  5  Att 
Rep.  87;  State  v.  Baltimore  &  P.  R  Co.,  58  Md.  482;  Hixson  v.  Bail- 
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road  Ca,  80  Mo.  385;  Turner  v.  Railroad  Co.,  74  Mo.  603 ;  Henze 
V.  Railroad  Co.,  71  Mo.  686 ;  Railroad  Co.  v.  Clark,  73  Ind.  168 
Tolinan  v.  Railroad  Co.,  98 N.  Y.  198;  Railway  Co.  v.  Adams,  33  Kan 
427 ;    6  Pac.  Rep.  529 ;  Scliaefert  v.  Railway  Co.,  62  Iowa,  624 
17  N.  W.  Rep.  893  ;  Pence  v.  Railway  Co.,  63  Iowa,  746;  19  N.  W 
Rep.  785 ;  Tally  v.  Railroad  Co.,  134  Mass.  499 ;  Powell  v.  Rail 
way  Co.,  76  Mo.  80  ;  Abbett  v.  Railway  Co.,  30  Minn.  482;   16  N, 
W.  Rep.  266 ;  Haas  v.  Railroad  Co.,  47  Mich.  401;  11  N.  W.  Rep 
216 ;  Kelly  v.  Railroad  Co.,  (Pa.  Sup.)  8  Atl.  Rep.  866;  Merkle  v 
Railroad  Co.,  49  N.  J.  Law,  473  ;  9Atl.  Rep.  680 ;  Railway  Co 
V.  Richards,  59  Tex.  373  ;  Pennsylvania  Co.  v.  Morel,  40  Ohio  St 
338  ;  Rogstad  v.  Railway  Co.,  31  Minn.  208 ;  17  N.  VV.  Rep.  287 
Flemming  v.  Railroad  Co.,  49  Cal.  253  ;  Railway  Co.  v.  Elliott,  28 
Ohio  St  340 ;  Woodard  v.  Railroad  Co.,  106  N.  Y.  369  ;  13  N.  E 
Rep.  424;  Yancey  v.  Railway  Co.,  93  Mo.  433  ;  6  S.  W.  Rep.  272 
Butts  V.  Railway  Co.,  98  Mo.  273;  11  S.  W.  Rep.  754,— are  all  cases 
where  the  accident  happened  by  reason  of  the  injured  party  walk 
ing  on  the  railroad  track,  or  at  some  railroad  crossing  in  thecoun 
try  ;  or  if  in  a  city,  where  there  was  no  ordinance  or  law  regulat 
ing  the  speed  of  trains ;  and  where  the  injured  party  failed  to  look 
and  listen  before  attempting  to  cross  the  track,  and  was  therefore 
guilty  of  negligence  contributing  directly  to  the  injury  ;  and  are 
not  considered  as  controlling  authority  in  the  case  at  hand.      The 
degree  of  care  and  caution  required  of  plaintiff  before  and  at  the 
time  of  attempting  to  cross  the  railroad  track  was  fairly  presented 
by  the  fourth  instruction  given  by  the  court  of  its  own  motion, 
and  No.  7  at  the  request  of  defendant 

Negligence  is  ordinarily  a  question  for  the  jury.  It  is  always  so 
when  the  evidence  on  material  points  is  conflicting,  or  where,  the 
facts  being  undisputed,  different  minds  might  reasonably  draw 
different  conclusions  from  them.  Negligence  cannot  be  conclusively 
established,  as  a  matter  of  law,  upon  a  state  of  facts  on  which  fair- 
minded  men  of  ordinary  intelligence  may  differ  as  to  the  inferences 
to  be  drawn  from  it ;  and  when  the  question  of  negligence  arises 
upon  even  a  conceded  state  of  facts  from  which  reasonable  men 
might  arrive  at  different  conclusions,  it  must  be  submitted  to  the 
jury  ;  and,  if  the  inferences  to  be  drawn  from  the  evidence  are  not 
certain  or  incontrovertible,  the  question  of  negligence  cannot  be 
VOL.  VIII — 46 
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passed  upon  by  the  court  Tabler  v.  Eailroad  Co.,  93  Mo.  79 ;  5 
S.  W.  Eep.  810 ;  Norton  v.  Ittner,  66  Mo.  351 ;  Huhn  v.  Railway 
Co.,  92  Mo.  440;  4  S.  W.  Rep.  937;  Mauerraan  v.  Siemens,  71 
Mo.  101 ;  Nagel  v.  Railway  Co.,  75  Mo.  663 ;  Keira  v.  Transit 
Co.,  90  Mo.  314;  2  S.  W.  Rep.  427.  In  considering  the  instruc- 
tions in  the  nature  of  a  demurrer  to  the  evidence,  every  reasonable 
intendment  in  favor  of  plaintiff  to  be  drawn  from  the  evidence 
oflEered  by  him  must  be  indulged,  and  the  evidence  introduced  in 
his  behalf  regarded  as  absolutely  true;  and,  when  this  shall  have 
been  done,  it  seems  clear  that  the  couit  did  right  in  submitting  tlie 
case  to  the  jury,  as  there  was  ample  evidence  to  justify  that  course. 
The  law  is  that  it  is  the  duty  of  all  persons,  before  attempting  to 
cro^  a  railroad  track  at  a  public  crossing,  to  be  on  the  alert,  and 
look  and  listen  for  approaching  trains,  so  as  to  avcrid  injury;  and 
if,  in  failing  to  do  so,  an  injury  occurs  by  reason  of  such  negli- 
gence, recklessness,  or  carelessness  contributing  directly  tiiereto, 
there  can  be  no  recovery  unless  the  person  in  charge  of  the  train 
either  saw  or  might  have  seen  by  the  exercise  of  due  care  and  cau- 
tion, the  perilous  position  of  such  person  in  time  to  have  avoided 
the  injury.  Yet  where  the  evidence  is  conflicting  in  regard  to  such 
matters,  as  in  the  case  at  bar,  the  issues  should  always  be  sub- 
mitted to  a  jury.  Nagel  v.  Railway  Co.,  supra^  and  authorities 
cited.  The  court  in  a  very  clear  and  well-prepared  set  of  instruc- 
tions submitted  all  of  the  issues  to  the  jury  with  absolute  fairness 
to  both  parties,  and  defendant's  objections  thereto  are  not  tenabk 
Taken  as  a  whole  they  seem  to  be  unobjectionable.  The  city  bad 
the  power  and  authority  under  its  charter,  aa  a  police  regulation, 
to  limit  the  movements  of  railroad  trains  by  ordinance  to  not  ex- 
ceeding a  certain  number  of  miles  per  hour  within  its  corporate 
limits,  for  the  purpose  of  protecting  persons  and  property ;  and 
while  it  has  been  the  practice  of  this  court  to  declare  city  ordin- 
ances void  when  in  its  judgment  they  were  unreasonable,  as  well 
held  in  the  case  of  Corrigan  v.  Gage,  68  Mo.  541,  yet  it  has  also 
been  held  that  a  clear  case  should  be  made  out  to  authorize  an  in- 
terference by  the  court  on  the  ground  of  unreasonableness.  City 
of  St  Louis  V.  Weber,  44  Mo.  547.  The  onli nance  under  con- 
sideration is  not  only  reasonable,  but  is  to  be  commended  for  its 
humane  character  and  objects  in  the  protection  of  life  and  pro- 
perty. 
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The  remaining  contention  is  that  the  damages  were  excessive, 
and  the  evident  result  of  passion  and  prejudice,  and  for  that  reason, 
if  for  no  other,  the  case  should  be  reversed.  The  trial  occurred 
about  one  year  after  the  accident,  and  showa  that  the  plaintiff  is 
disfigured  for  life ;  his  nose  broken  ;  that  he  is  paralyzed  perman- 
ently on  one  side,  the  left  side  of  his  face ;  his  teeth  broken  and 
knocked  out;  three  of  his  ribs  broken  on  the  left  side ;  his  spine 
and  left  hip  injured  ;  constant  uneasiness  in  the  left  side ;  and  that 
his  practice,  which  was  worth  on  an  average  of  about  $2,500  per 
annum,  has  been  much  less  since  his  injury,  because  of  his  inabil- 
ity to  attend  to  it  in  consequence  of  his  injury  ;  and  that  his  in- 
juries are  permanent,  and  he  an  invalid  for  life  We  could  not  say, 
under  the  circustances,  that  the  damages  are  excessive.  Porter  v. 
Railroad  Co.,  71  Mo.  66 ;  Dougherty  v.  Railroad  Co.,  97  Mo.  647; 
11  S.  W.  Rep.  251 ;  Griffith  v.  Railroad  Co.,  98  Mo.  168  ;  11 S.  W. 
Rep.  559.  In  this  last  case  the  court  says  :  ^*  The  damages  assessed 
are  large,  but,  in  the  absence  of  any  evidence  of  passion,  preudice, 
favor,  or  corruption  of  the  jury,  we  cannot  undertake  to  presume 
their  existence  from  the  amount  of  the  verdict  alone,  and,  unless  we 
could,  there  s  no  ground  for  reversal  for  excessive  damages."  Sheey 
v.  Riilway  Co.,  94  Mo.  574 ;  7  S.  W.  Rep.  579. 

As  there  is  no  error  in  giving  or  refusing  instructions,  the  judg- 
ment is  affirmed. 

Brace,  Barclay,  and  Magfarlane,  JJ.,  concur.  Black,  C. 
J.  concurs  in  a  separate  opinion,  except  as  to  the  damages  assessed 
which  be  thinks  excessiva  Qantt,  J.  concurs  except  as  to  the 
damages  assessed,  which  he  thinks  excessive,  and  that  for  that 
reason  the  cause  ought  to  be  reversed,  and  remanded  for  a  new 
trial     Sherwood,  J.,  dissenta 

Barclay, J. — This  case  reached  the  court  in  lane  by  transfer  from 
the  second  division  at  the  October  term,  1891,  after  steps  shown  in 
the  report  of  the  case  in  16  S.  W.  Rep.  384,  and  19  S.  W.  Rep.  81. 
Our  jurisdiction  to  review  upon  the  merits  is  seriously  challeng- 
ed by  plaintiffs  counsel.  The  chronology  of  the  material  proceed- 
ings in  the  divisional  court  is  this :  April  term,  1891 :  April  28, 
1891,  cause  argued  and  submitted ;  May  19,  1891,  judgment 
affirmed,  opinion  by  Thomns,  J.:  May  26,  1891  motion  for  rehear- 
ing filed;  October  12,  1891,  motion  for  rehearing  overruled;  opinion 
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by  Thomas,  J.  October  tenri,  1891:  October  14,  1891,  rootioQ  to 
set  aside  order  overruling  motion  for  rehearing,  filed,  December 
22, 1891;  last  motion  sustained,  rehearing  granted,  and  cause  trans- 
ferred to  court  in  banc,  (Thomas,  J.,  dissenting).  The  April  term, 
1891,  expired  after  the  motion  for  rehearing  was  denied,  and  the 
steps  to  set  aside  the  overruling  order  were  taken  at  a  later  (the 
October)  term,  1891.  This  last  "  motion  to  set  aside,"  eta,  is 
based  on  grounds  disputing  the  correctness  of  the  legal  proposi- 
ions  advanced  in  the  divisional  opinons.  It  does  not  assert  any 
irregularity  of  procedure  in  reaching  the  result  in  the  case.  The 
plaintiff,  on  the  other  hand,  insists  that  the  motion  was  iroprovid- 
ently  sustained,  and  that  it  was  beyond  the  constitutional  powers 
of  division  No.  2  to  set  aside  its  final  judgment  of  the  former  term 
in  that  manner.  It  is  plain  that  there  must  be  a  stage  of  everj 
cause  at  which  further  investigation  of  its  merits  ceases.  The  in- 
terests of  justice  demand  the  establishment  of  some  fixed  terminal 
point  to  litigation.  That  point  is  ordinarily  underetood  to  be  the 
close  of  the  term  of  final  judicial  action  in  the  case.  But  it  may 
generally  be  moved  further  forward  by  appropriate  steps,  taken  at 
that  term,  if  authorized  by  law.  Successive  motions  for  review, 
in  indefinite  series,  obviously  cannot  be  tolerated  by  any  coort, 
though  it  is  not  so  easy  to  mark  the  point  at  which  they  mast 
stop.  A  standing  rule  here  permits  the  filing  of  a  motion  for  re- 
hearing on  certain  stated  grounds  (102  Mo.  Append.  Rule  20;  16 
S.  W.  Rep.  vii),  and  in  many  instances  those  motions  prove  of  great 
service  and  value  to  the  court ;  but  when  one  is  denied,  and  the 
term  thereafter  lapses,  we  discover  no  authority  on  which  to  sus- 
tain further  moves  at  a  subsequent  term  to  rectify  judicial  errors 
in  a  judgment.  This  court,  some  forty  years  ago,  said  :  "  There 
would  be  no  end  to  litigation  of  county  courts,  or  any  other  courts, 
could  they  review  their  own  acts  from  term  to  term,  and  oorreci 
supposed  errors  in  their  past  decisions.  The  matter  is  beyond 
their  reach."  Peake  v.  Redd  (1851),  14  Mo.  83.  To  justify  action 
by  this  court,  or  either  division  thereof,  in  any  cause,  at  a  lata* 
term  than  that  at  which  the  motion  for  rehearing  is  overruled, 
something  must  be  done  at  that  term  to  retain  the  jurisdiction  U> 
act  upon  it ;  otherwise  no  judicial  errora  therein  can  be  reviewed 
after  the  term  lapses.  It  was  expressly  so  held  by  the  second 
division  of  this  court,  with  reference  to  extending  time  for  bills  <rf 
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exceptions  in  the  circuit  court,  in  State  v.  Berry  (1890),  108  Mo. 
367;  15  &  "W.  Eep.  621,  following  older  cases;  and  the  same 
principle  governs  the  case  before  us.  The  rule  of  this  court  per- 
mitting motions  for  rehearing  to  be  filed  within  ten  days  after  the 
decision  of  a  case,  it  may  be  conceded,  amounts,  in  effect,  to  a 
standing  order  in  each  decided  cause ;  but  its  force  extends  only 
to  one  motion  for  rehearing,  and  obviously  is  not  intended  to 
sanction  an  unlimited  number  of  motions  to  set  aside  orders  as 
they  may  be  made,  after  the  ruling  upon  the  motion  for  rehearing. 
The  United  States  supreme  court  and  other  courts  of  last  resort 
have  often  ruled  that  a  motion  for  rehearing  on  the  merits,  first 
made  at  a  term  subsequent  to  final  judgment,  cannot  properly  be 
considered.  Hudson  v.  Guestier,  7  Cranch,  1 ;  Brooks  v.  Bail- 
road  Co.  (1880),  102  U.  S.  107 ;  Milam  Co.  v.  Eobertson,  47  Tex, 
222  ;  Daniels  v.  Daniels,  12  Nev.  118.  That  proposition  is  firmly 
settled,  and  beyond  it  we  find  no  authority  in  the  rules  of  court 
or  in  any  order  in  this  action  authorizing  the  interposition  of  such 
a  motion  as  that  made  herein  October  14,  1891,  after  the  close  of 
the  term  at  which  the  motion  for  rehearing  was  overruled.  We 
are  hence  of  opinion  that  this  cause  passed  beyond  the  jurisdiction 
of  this  court  to  review,  upon  its  merits,  at  the  end  of  the  April 
term,  1891 ;  and  consequently  that  the  rehearing  was  erroneously 
granted  thereafter.  The  order  granting  it  should,  we  think,  be 
vacated,  and  the  *'  motion  to  set  aside  order  overruling  motion  for 
rehearing"  should  be  overruled.  As  the  result  of  that  action  would 
be  substantially  the  same  as  an  affirmance  of  the  judgment  (Bern- 
ard V.  Callaway  Co.  [1859],  28  Mo.  37),  we  concur  in  affirming 
for  the  reasons  above  indicated. 

Brace,  J.,  joins  in  this  opinion. 

Black,  C.  J. — I  concur  in  all  that  is  ruled  in  the  majority 
opinion  except  what  is  said  in  relation  to  the  amount  of  damages. 

The  plaintiffs  evidence  tends  to  show  that  his  horse,  buggy, 
and  harness  were  worth  from  $215  to  $250.  He  says  his  practice 
had  been  worth  to  him  on  an  average  about  $2,500  per  year,  prior 
to  the  accident,  and  that  his  books  would  show  a  loss  in  the  year 
after  the  injury  of  $1,500.  It  is  evident  that  this  loss  was  due  in 
a  great  measure  to  the  fact  that  he  had  no  horse  and  buggy  to  en- 
able him  to  go  to  his  country  patients.     This  case  was  tried  about 
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one  year  after  the  injury.  His  evidence  as  to  his  personal  injaries 
is,  in  substance,  this  :  "  Three  or  four  of  ray  teeth  were  knocked 
out  My  nose  was  broken.  Cannot  draw  air  through  this  nostril 
at  all.  It  was  not  particularly  injured  so  far  as  shape  is  concern- 
ed. The  nerve  is  more  affected  than  the  bony  structure  Three 
ribs  were  broken.  Have  an  impression  that  they  are  loose,  bui 
am  not  clear  about  that  There  is  a  constant  uneasiness  in  one 
side,  due,  I  should  say,  to  partial  paralysis.  There  was  some  in- 
jury to  the  spine.  I  suppose  it  was  from  the  shock  I  received 
I  was  in  bed  two  or  three  weeka"  He  stated  on  cross-examina- 
tion that  he  walked  a  great  deal,  and  could  walk  reasonably  well. 
Being  asked  what  he  meant  by  saying  he  thought  his  injury  was 
permanent,  he  said  :  ''  I  judge  so.  I  presume  so,  more  than  upon 
any  definite  ground.  My  leg  is  uncomfortable,  and  I  fear  it  will 
remain  so  for  a  long  time."  •  Giving  to  this  evidence  all  inferences 
that  can  be  fairly  drawn  from  it  in  favor  of  the  plaintiff,  still  I 
am  of  the  opinion  that  the  verdict  is  excessive.  The  plaintiff  should 
be  required  to  remit  at  least  $3,000,  and,  upon  doing  so,  the  judg- 
ment should  be  affirmed.  If  he  refuses  to  remit  this,  the  judgment 
should  be  reversed,  and  the  cause  remanded.  * 

RAILROAD  COMPANIES.    ACCIDENTS  AT  CROSSINGS. 

1  •  Duty  of  eompany  s^nerally*   Not  an  iiiBurer  agalnat  aeetdents* 

—  A  railroad  company  is  Dot  in  sucli  a  case  an  insurer  of  tlie  safety  of  the 

traveler,  nor  required  to  use  means  to  prevent  injuries  which  shaU  necessarily 
and  in  all  cases  be  sufficient,  efficient,  and  effective.  Chicago,  E.  &  W.  R 
Co.  V.  Fisher.  49  Kan.  460;  30  Pac.  Rep.  462. 

A  locomotive  engineer  is  not  entitled  to  assume  in  all  cases  that  persons  on 
A  public  crossing  will  get  off  in  time  to  save  themselves.  In  running  a  train  at 
a  public  crossing  in  a  city  he  is  bound  to  observe  reasonable  diligenoe,  before 
he  discovers  peril  as  well  as  afterwards;  and  the  company  is  responsible  for  his 
negligent  eri'ors  of  judgment.  Georgia  Midland,  etc.,  R.  Co.  ▼.  Evans,  87  Gt. 
673;  18  8.  E.  Rep.  680. 

8.  Ve^Ugemce  of  eompany*  Speed  of  trains.  ElKBct  of  ordlnaaee 
regulating  speed.  —  Where  the  whistle  on  an  engine  is  sounded  when  the 

train  is  from  a  quarter  to  half  a  mile  from  a  country  grade  crossing,  so  that  it 

can  be  heard  there,  and  the  track  can  be  seen  for  a  distance  of  about  400  feet  at 

a  point  200  feet  from  the  crossing,  and  74  feet  from  the  crossing  it  can  be  aevn 

for  900  feet,  it  is  not  negligence  to  run  a  train  at  the  rate  of  50  miles  an  hour 

over  such  crossing.    Newhard  v.  Pennsylvania  R.  Co.,  153  Peon.  St.  417;  26 

Atl.  Rep.  105.    To  same  effect,  Childs  v.  Pennsylvania  R.  Co.,  150  Penn.  St. 

78;  24  Atl.  Rep.  841.    In  this  case  it  was  held  that,  in  an  action  against  a  lall- 

*  Reported  in  21  S.  W.  Rep.  1094. 
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road  oompaDy  for  causing  death  by  a  collision  at  a  crossing,  where  the  evidence 
showed  that  an  approaching  train  could  not  be  seen  until  within  900  feet,  and 
the  train  was  running  at  the  rate  of  45  to  50  miles  per  hour,  the  question 
whether  the  ringing  of  the  beli  gave  sufficient  warning  of  its  approach  was 
properly  one  for  a  jury. 

Whether  running  a  train  over  a  considerably  obstructed  crossing  at  a  high 
nite  of  speed,  without  the  giving  of  any  signal,  is  negligence,  is  a  question  for 
the  jury.  McQill  v.  Pittsburgh  &  W.  R  Co.,  153  Penn.  St.  831;  25  Atl.  Kep. 
Ci40.  In  an  action  against  a  railroad  company  for  negligent' killing,  Ihcre  is  no 
error  in  refusing  to  charge  that  it  is  not  a  want  of  ordinary  care  for  a  train  to 
approach  a  highway  crossing  at  its  usual  speed,  although  there  is  a  team  ap- 
proaching, or  that  an  engineer  has  a  right  to  presume  that  a  team  approaching 
a  crossing  will  stop,  etc.,  since  negligence  in  such  a  case  is  a  question  of  fact 
for  the  jury  to  determine  from  the  evidence,  and  Ihey  should  be  left  free  and 
untrammeled.    Illinois  Central  R.  Co.  v.  Slater,  139  111.  190;  28  N.  £.  Rep.  830. 

It  is  negligence  p«r  9e  for  a  railroad  company  to  run  a  train  of  cars  in  viola- 
tion of  a  city  ordinance  limiting  the  rate  of  speed,  and  if  any  one  is  injured  in 
consequence  of  such  negligence,  without  fault  on  his  part,  he  is  entitled  to  re- 
cover damages.  Pennsylvania  R.  Co.  v.  Horton,  182  Ind.  189;  81  N.  £.  Rep. 
45;  Dahlstrom  v.  St.  Louis,  etc.,  R.  Co.,  108  Mo.  525;  18  S.  W.  Rep.  919, 
An  ordinan'*e  limiting  the  speed  of  trains  to  four  miles  an  hour  was  held  not 
unreasonable  in  Cleveland,  etc.,  R.  Co.  v.  Harrington,  181  Ind.  426;  80  N.  E. 
Rep.  87.  It  was  also  held  in  the  same  case  that  the  fact  that  defendant's  char- 
ter gave  it  the  power  to  regulate  the  speed  of  its  trains  did  not  exempt  it  from 
the  restriction  imposed  by  the  ordinance  in  question. 

8*  JXegUgeaem  of  eompaiiy  in  respect  to  giwing  mltgnmJm  or  warning. 
— Failure  to  give  etatutory  tignale  must  he  proximate  cauee  ofaeeident.  In  an 
action  of  trespass  against  a  railroad  company  for  injuries  received  at  a  railroad 
crossing  by  reason  of  the  failure  of  the  defendant  to  give  the  signal  required 
by  the  statute,  id  order  that  the  plaintiff  should  recover,  he  must  not  only 
prove  that  the  defendant  failed  to  give  the  signal  required  by  statute,  but  that 
such  failure  was  the  proximate  cause  of  his  inj  iry.  Butcher  v.  West  Virginia 
&  P.  R  Co..  87  W.  Va.  180;  16  S.  E.  Rep.  457.  See  also  Horn  v.  B.  &  O.  R. 
Co.  (Cl.  of  App.).  54  Fed.  Rep.  801;  Cleveland,  etc.,  R.  Co.  v.  Monaghan,  140 
111.  474;  80  K.  E.  Rep.  860;  Yallance  v.  Boston  <&  Albany  R.  Co..  55  Fed. 
Rep.  864. 

When  failure  t'>  give  etatutory  signals  not  negligence  on  the  part  of  the  com- 
pany. A  statute  provided  that  the  engineer  who  fails  to  ring  the  boll  or  sound 
the  whistle  of  a  locomotive  80  rods  before  crossing  a  highway  should  be  guilty 
of  a  misdemeanor.  Ildd^  that  this  section  imposes  the  duty  of  giving  such 
signals  solely  on  the  engineer,  and  that  his  failure  to  give  them  is  not  negli- 
gence in  law  on  the  part  of  the  company.  Vandewater  v.  New  York  <&  N.  E. 
li.  Co..  185  N.  Y.  588;  82  N.  E.  Rep.  686. 

Wluit  a  sufficient  compliance  with  statute  as  to  Uowing  whistle.  The  Texas 
law  (2  Sayles  Civil  St.  art.  4232)  provides  that  a  whistle  shall  be  blown  by  ap- 
pro iching  locomotives  at  a  distance  of  at  least  80  rods  from  any  place  where  a 
public  road  crosses  the  railway.  Held,  that  the  sounding  of  the  whistle  at  a 
greater  distance  than  80  rods,  but  within  such  distance  that  a  person  at  the 
crossing,  possessed  of  ordinarily  good  hearing,  could  have  heard  it,  was  a  suffi- 
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cient  compliance  with  the  statute.    Texas  &  P.  R.  Co.  v.  Bryant  (Ct.  of  App.), 
56  Fed.  Rep.  799. 

Of'dinance  cls  to  gmng  $iffnal§  or  warning.  Municipal  oidinanoes  Tequirio^ 
the  ringing  of  the  locomotive  beU  whenever  a  steam-engine  is  approaching  or 
crossing  a  public  street,  and  requiring  the  presence  of  a  flagman  at  important 
crossings,  to  the  end  that  people  may  be  suitably  and  seasonably  warned  of  the 
approach  of  railroad  trains,  are  reasonable  and  proper  regulations;  and  failure 
by  a  railway  company  to  observe  such  an  ordinance  is  negligence.  Denver  & 
R.  G.  R.  Co.  V.  Ryan,  17  Colo.  28;  28  Pac.  Rep.  79. 

Facta  held  not  to  exetue  tlie  failure  to  give  toaming  of  tfte  train'§  appnu^ 
Plaintiif ,  on  approaching  the  crossing  of  defendants'  railroad,  at  the  only  point 
from  which  he  could  see  an  Itpproaching  train,  until  close  to  the  crossing, 
looked  and  listened,  and,  not  seeing  or  hearing  any  train,  proceeded  with  his 
team  walking,  continuing  to  look  and  listen,  until  he  was  close  to  the  crossiDg. 
when  a  train,  without  giving  any  of  the  signals  required  by  law,  or  other  warn- 
ing, came  rapidly,  frightening  his  horses.  Plaintiff  attempting  to  hold  them 
was  thrown  down  and  injured  by  the  horses  and  wagon  passing  ovit  him. 
Held,  that  defendant  was  not  exonerated  from  liability  for  failing  to  give  sig 
nals  of  the  approach  of  the  train  by  the  fact  that  plaintiff's  horses  were  fright- 
ened by  the  lawful  sounding  of  the  whistle  as  a  signal  for  the  crossing  of 
another  highway,  as  well  as  by  the  moving  train;  and  because  it  did  not  appear 
that  the  horses  were  docile,  or  that  plaintiff  could  have  heard  the  signals  if 
sounded  and  would  have  stopped,  and  could  have  controlled  his  horses  at  tiist 
distance.  Torre  Haute,  etc.,  R.  Co.  v.  Brunker,  128  Ind.  642;  26  N.  £.  Rep. 
178. 

Belative  talue  of  positive  and  negative  evidence  as  to  giving  of  ngnaU.  In  sn 
action  against  a  railroad  company  for  the  death  of  piaintilTs  intestate,  caused 
by  a  collision  with  a  train  while  attempting  to  drive  over  a  crossing,  a  fioding 
that  defendant  had  failed  to  sound  the  whistle  or  ring  the  bell  will  not  be  dis- 
turbed on  appeal,  though  the  witnesses,  some  of  them  disinterested,  who  heard 
the  signals,  were  as  numerous  as  those  who  did  not,  and  though  the  posttive 
evidence  of  one  witness  is  worth  that  of  a  dozen  negative  witnesses.  Urias  v. 
Pennsylvania  R.  Co.,  152  Penn.  St.  326;  25  Atl.  Rep.  566.  The  testimony  of 
some  credible  witnesses  that  they  heard  the  whistle  and  bell  of  the  engine  is 
not  in  conflict  with  the  testimony  of  others,  who  heard  nothing:  for  the  obser- 
vation of  the  fact  by  some  is  entirely  consistent  with  tlie  failure  of  othen  to 
observe,  or  tbeir  forgetfulness  of  its  occurrence.  Horn  v.  Baltimore  &  O.  R. 
Co.  (Ct.  of  App.),  54  Fed.  Rep.  801. 

4*  Neg^ligenee  of  company.  Oatefl  and  flagmen. —  As  to  duty  to  main- 
tain gates.  In  a  suit  for  injuries  to  a  child  at  a  grade  crossing  there  was  no 
evidence  of  the  volume  of  travel  at  the  crossing,  and  nothing  to  show  that  it 
was  a  peculiarly  dangerous  place,  except  a  remark  of  defendant's  engineer  that 
it  was  a  bad  place,  and  that  an  embankment  on  one  side  obscured  a  view  of  the 
train  until  a  point  within  80  to  60  feet  of  the  trsck  was  reached.  On  one  side 
of  the  track  there  was  no  house  within  a  mile  and  a  half  of  the  crossiDg. 
Plaintiff's  counsel  stated  in  his  opening  that  the  place  was  unfrequented,  and 
defendant  produced  no  evidence  of  want  of  travel.    BM  in8u£9cient  to  show 
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negligenoe  of  defendant  in  not  providing  a  gate  and  gateman.    Yallance  v. 
Boston  &  A.  R.  Co.,  55  Fed.  Rep.  864 

Openifig  gates  when  eroseing  unsafe.  Where  gates  are  maintained  at  a  croflft- 
ing,  the  public  have  a  right  to  presume  when  the  gates  are  open  and  in  the  ab- 
sence of  knowledge  to  the  contrary,  that  there  is  no  danger,  and,  if  there  is 
danger,  the  fact  that  the  gates  are  open  is  evidence  of  negligence.  Evans  v. 
Lake  Shore,  etc.,  R.  Co.,  88  Mich.  442;  50 N.  W.  Rep.  886;  Kleiber  v.  People's 
R.  Co.,  107  Mo.  d40;  17  S.  W.  Rep.  946. 

6*  Negligence  of  com|iany«  Blieoellaneoiis  emmn^— M(Mng  jiying 
switch  over  eroesing. — Whether  a  tailroad  company  is  negligent  in  severing  a  train 
into  two  parts,  and  making  a  flying  switch  over  a  highway  crossing,  is  a  ques- 
tion for  the  jury.  York  v.  Maine  Central  R.  Co.,  84  Me.  117;  24  Atl.  Rep. 
TOO.  Some  children  playing  near  a  railroad  track  within  the  limits  of  a  town, 
upon  hearing  the  whistle  of  an  approaching  train,  placed  pins  upon  the  rail, 
and  then  ran  into  some  bushes.  The  person  in  charge  of  the  train  intended  to 
make  a  "  flying  switch,"  so  as  to  cut  out  several  cars  from  the  middle  of  the 
train,  and  for  that  purpose  the  train  was  cut  in  three  sections,  the  conductor 
palling  the  pin  between  the  first  and  second  section,  and  then  immediately 
going  to  the  rear  of  the  first  car  of  the  second  section  to  man  the  brake.  After 
the  first  section  had  passed,  the  children  ran  out  from  the  bushes,  and  one  of 
them,  while  stooping  to  pick  up  the  pins,  was  struck  by  the  second  section,  the 
conductor  being  unaware  of  his  presence.  The  place  of  the  accident  waa 
within  the  limits  of  a  street  which,  according  to  the  plat  of  the  town,  here 
crossed  the  track,  but  the  street  had  not  been  opened  for  vehicles  and  was  only 
used  by  pedestrians.  Heldf  that  on  these  facts  the  court  properly  refused  to 
direct  a  verdict  for  defendant,  for  the  failure  to  have  a  lookout  on  the  front  of 
the  second  section  tended  to  show  a  want  of  proper  care.  Chicago,  etc.,  R. 
Co.  ▼.  McArthur,  8  C.  C.  A.  594;  58  Fed.  Rep.  464. 

Failure  lo  gite  warning  of  the  starting  of  a  train  which  has  stopped  on  a  cross- 
ing.— Where  a  freight  train  is  stopped  across  a  village  street  longer  than  the 
Tillage  ordinance  allows,  and  people  are  crossing  such  street  by  passing  between 
the  cars  of  such  train,  it  is  a  question  for  the  jury  whether  it  was  not  the  duty 
of  those  in  charge  of  such  train  to  give  proper  warning  of  their  intention  to 
start  the  same.  Burger  v.  Missouri  Pac.  R.  Co.,  112  Mo.  288;  20  S.  W.  Rep. 
439.  Where  a  railroad  company  stops  its  train  not  to  exceed  a  minute  as  it  ap- 
proaches a  railroad  crossing  within  the  limits  of  an  incorporated  city,  and 
while  its  cars  are  s  anding  over  a  street  crossing  a  child  seven  years  of  age,  on 
his  way  home  from  school,  attempts  to  take  hold  of  the  brake-ladder  on  a 
freight  car  in  the  train,  for  the  purpose  of  climbing  over  the  car,  and  the  train 
starts  just  as  he  makes  the  effort  to  get  on  to  the  car  And  jerks  him  off,  so  that 
he  falls  under  the  wheels,  and  is  run  over  and  injured,  and  the  trainmen  have 
no  knowledge  of  the  attempt  upon  the  part  of  the  boy  to  board  the  train,  held, 
that  the  company  is  not  guilty  of  such  negligence  towards  the  boy  as  to  render 
it  liable  for  damages  on  account  of  such  injury.  Atchison,  etc,  R.  Co.  t. 
Plaskett,  47  Kan.  107;  26  Pac.  Rep.  401. 

Shunting  ears  owr  crossing  without  warning. — ^Evidence  that  railroad  em- 
ployes, operating  a  freight  train,  shunted  three  cars,  without  anyone  theieon, 
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past  a  crossing,  without  any  signal  or  warning,  and  that  they  knew  that  the 
driver  of  a  team  was  approaching  such  crossing,  is  sufficient  to  support  a  find- 
ing of  gross  negligence  on  the  part  of  the  railroad.  Schindler  v.  Milwaukee, 
etc.,  R.  Co.,  87  Mich.  400;  49  N.  W.  Rep.  670. 

6>  Contributory  negjiigence  of  pUJntUL—Generctl  ride  as  to  eontribuhrjf 
negligence, — A  traveler  on  a  public  road  must  exercise  at  least  ordinary  care 
and  caution.  No  recovery  can  be  had  by  the  plaintiff  where  his  negligence  in 
any  degree  contributed  to  the  injury  received  by  colliding  with  a  railroad  train 
at  a  public  crossing,  unless  the  defendant,  being  aware  of  the  plaintiff  s  dan- 
ger, and  having  the  opporluuity  to  avert  it,  fails  to  use  ordinary  caution  to 
do  so.  Butcher  v.  West  Virginia  &  P.  R.  Co.,  37  W.  Va.  180;  16  S.  E.  Rep. 
457. 

Mutt  be  established  by  a  prepotiderance  of  evidence. — Where  a  defendant  rdics 
upon  the  contributory  negligence  of  the  plaintiff  as  a  defense,  such  contribn- 
tory  negligence  must  be  shown  by  a  preponderance  of  the  evidence,  or  the  de- 
fense will  be  unavailing.  Denver  &  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  98;  88 
Pac.  Rep.  79;  Whilton  v.  Richmond  &  D.  R.  Co.,  57  Fed.  Rep.  651;  Crump- 
ley  V.  Hannibal,  etc.,  R  Co.,  Ill  Mo  153;  19  S.  W.  Rep.  820. 

When  plaintiff's  evidence  shows  contributor]/  negligence  no  reeovery  can  be  had, 
— Where  negligence  is  the  ground  of  the  action  it  rests  upon  the  plaintiff  to 
trace  the  fault  for  his  injury  to  the  defendant,  and  for  this  purpose  be  must 
show  the  circumstances  under  which  the  injury  occurred,  and  if,  from  these 
circumstances  so  proven  by  the  plaintiff,  it  appears  that  the  fault  was  mutual, 
or,  in  other  words,  that  contributory  negligence  is  fairly  imputable  to  him,  be 
has,  by  proving  the  circumstances,  disproved  his  right  to  recover,  and  on  the 
plaintiff *s  evi<]ence  alone  the  jury  should  find  for  the  defendant.  Butcher  ▼. 
West  Virginia  &  P.  R.  Co.,  87  W.  Va.  180;  10  S.  E.  Rep.  467. 

7*  Contributory  negUgeskCB.  The  duty  to  look  and  listen* —  OentnU 
rule.  On  approaching  a  street  crossing  of  a  railway  track,  it  is  the  duty  of  a 
traveler  to  exercise  his  senses  of  sight  and  hearing,  and  look  and  Ibten  for  an 
approaching  train.  If  he  attempts  to  cross  in  front  of  a  train  which  he  sees, 
or  if  he  attempts  to  cross  without  looking  or  listening  for  an  approacliing  tnin, 
and  he  is  struck  by  a  train  which  he  saw  or  which  he  might  have  seen  or  heaid 
had  he  used  his  senses,  he  will  be  guilty  of  such  contributory  negligence  at 
will  prevent  a  recovery  for  his  injuries.  St.  Louis,  etc.,  R.  Co.  v.  Tippett,  56 
Ark.  457;  20  8.  W.  Rep.  161;  Denver  &  R.  G.  R.  Co.  v.  Ryan,  17  Colo.  98;  38 
Pac.  Rep.  79;  Korady  v.  Lake  fehore,  etc.,  R.  Co.,  181  Ind.  261;  29  N.  E.  Rep. 
1069;  Thornton  v.  Cleveland,  etc.,  R.  Co.,  181  Ind.  493;  81  N.  E.  Rep.  186: 
Chicago,  etc.,  R.  Co.  v.  Fisher,  49  Kan.  1460;  80  Pac.  Rep.  462;  Herlishv. 
Louisville,  etc.,  R.  Co.,  44  La.  Ann.  280;  10  So.  Rep.  628;  Bait.  &  O.  R.  Co.  t. 
State,  75  Md.  526;  24  All.  Rep.  14;  Grostick  v.  Detroit,  etc.,  R.  Co.,  90  Mich. 
594;  51  N.  W.  Rep.  667;  Graf  v.  Chicago  &  N.  W.  R.  Co.,  94  Mich.  579;  54  N. 
W.  Rep.  888;  Studley  v.  St.  Paul,  etc.,  R.  Co.,  48  Minn.  249;  51  N.  W.  Rep. 
115;  Hauser  v.  Central  R.  Co.,  147  Penn.  St.  440:  33  Atl.  Rep.  766;  AahT. 
Wilmington  &  N.  R.  Co.,  148  Penn.  St.  183;  23  Atl.  Rep.  898:  Schmidt  v. 
Philadelphia,  etc.,  R.  Co.,  149  Penn.  St.  857;  24  Atl.  Rep.  218;  Myers  ▼.  Balti- 
more &  O.  R.  Co.,  150  Penn.  St.  886;  24  Atl.  Rep.  747;  Grouer  v.  Dd.  &  H. 
Canal  Co.,  163  Penn.  St.  890;  26  Atl.  Rep.  7;  Lees  v.  Philadelphia  R  Ck>..  164 
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Penn.  St.  46;  25  Atl.  Rep.  1041;  Norfolk  &  W.  R  Co.  v.  Stone's  Adm'r,  88  Va. 
810: 13  8.  E.  Rep.  482;  Flynn  v.  Eastern  R.  Co.,  83  Wis.  288;  68  N.  W.  Rep. 
494;  Hansen  v.  Chicago,  etc.,  R.  Co.,  88  Wis.  681;  68  N.  W.  Rep.  909;  Horn  v. 
Baltimore  &  O.  K.  Go.  (Ct.  of  App.),  64  Fed.  Rep.  301.  Such  traveler  should 
look  in  both  directions  for  approaching  trains.  Denver  &  R.  G.  R.  Co.  v. 
Ryan,  17  Colo.  98;  28  Pac.  Rep.  79;  Thornton  v.  Cleveland,  etc.,  R.  Co.,  181 
Ind.  492;  81  N.  S.  Rep.  186. 

Duty  when  view  temporarily  ohHrueted  by  dust  or  tmoke.  It  is  the  duty  of  a 
person  intending  to  cross  a  railroad  track  where  he  knows  that  trains  frequently 
pass,  and  where  he  knows  that  one  is  likely  to  pass  at  any  moment,  to  look  as 
well  as  to  listen,  and,  if  dust  should  temporarily  obscure  his  view,  to  wait 
until  the  dust  shall  pass  away  before  he  attempts  to  cross.  Chicago,  etc.,  R. 
Co.  V.  Fisher,  49  Kan.  460;  80  Pac.  Rep.  462.  See  McNamara  v.  New  York 
Central  &  H.  R.  R.  Co.,  186  N.  Y.  660;  82  N.  E.  Rep.  766. 

Exceptions  to  general  rule.  The  rule  that  a  person  who  goes  on  a  railroad 
track,  or  proposes  to  cross  it,  must  use  his  eyes  and  his  ears  to  avoid  injury; 
and  that,  if  he  fails  to  do  so,  and  is  injured,  he  cannot  recover,  notwithstand- 
ing the  negligence  of  the  railroad  company,  is  not  of  universal  application, 
but  has  exceptions  under  exceptional  circumstances.  Jennings  v.  St.  Louis, 
etc.,  R.  Co.,  112  Mo.  268;  20  S.  W.  Rep.  490. 

Duty  to  look  and  listen  Jww  affected  by  failure  to  give  the  usual  signals  of  wam^ 
ing.     When,  by  reason  of  an  omission  or  a  neglect  to  sound  the  whistle  or  ring 
the  bell  of  a  locomotive  as  it  is  approaching  a  dangerous  crossing,  the  vigi- 
lance of  a  traveler  upon  the  wagon  road  is  allayed,  and  he  is  led  into  a  position 
or  situation  in  which  his  life  is  jeopardized  and  finally  lost,  his  lack  of  vigi- 
lance cannot  be  held  .to  amount  to  culpable  or  concurring  negligence,  as  a 
matter  of  law.    Hendrickson  v.  Great  Northern  R.  Co.,  49  Minn.  246;  61  N. 
W.  Rep.  1044.    Plaintiff  testified  that,  as  she  was  driving  towards  the  crossing, 
she  '*  held  up  very  slow,"  and  hearing  no  bell,  which  she  had  heard  on  the  pre- 
vious evening,  while  at  the  crossing,  notwithstanding  the  noise  of  the  machinery 
on  each  side  of  her,  concluded  no  engine  was  approaching,  and  drove  on. 
Held,  that  it  was  not  necessary  for  her  to  get  out  of  her  buggy,  and  go  beyond 
the  cars  where  sho  could  see  up  and  down  the  track,  or  to  stop  to  look  and  lis- 
ten for  an  approaching  engine,  when  no  signal  was  given  of  its  approach. 
Alexander  v.  Richmond  &  D.  R.  Co.,  112  N.  C.  720;  16  S.  E.  Rep.  896.    A 
person  crossing  a  railroad  has  a  right  to  assume  that  the  statutory  signals  will 
be  given,  and  so  act.    Crumpley  v.  Hannibal,  etc.,  R.  Co.,  Ill  Mo.  162;  19  S 
W.  Rep.  820.    See  also  Cleveland,  etc.,  R.  Co.  v.  Harrington,  181  Ind.  426 
ao  N.  E.  Rep.  87;  McNamara  v.  New  York  Central,  etc.,  R.  Co.,  186  N.  Y 
650,  32  N.  E.  Rep.  766;  Neiman  v.  Delaware  &  H.  Canal  Co.,  149  Penn.  St 
^;  24  Atl.  Rep,  96;  Valm  v.  Milwaukee,  etc.,  R.  Co.,  82  Wis.  1;  61  N.  W 
Rep.  1084;  Ladouceau  v.  Northern  Pac.  R.  Co.,  4  Wash.  88,  29  Pac.  Rep.  942; 
Jennings  v.  St.  Louis,  etc  ,  R.  Co.,  112  Mo.  268;  20  S.  W.  Rep.  490. 

Oiu  riding  in  public  hack  not  bound  to  look  or  fisten. — A  female  passenger  in 
a  public  hack  Is  under  no  duty  to  supervise  the  driver  at  a  public  crossing,  nor 
to  look  or  listen  for  approaching  trains,  unless  she  has  some  reason  to  distrust 
the  diligence  of  the  driver  himself  in  respect  to  these  matters.  East  Tenn.,  Va. 
A  Oa.  R.  Co.  Y.  Markins,  88  Ga.  60;  18  S.  E.  Rep.  866. 
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Whether  plaintiff  has  looked  from  the  right  point  or  has  exercised  due  care  is  a 
question  for  the  jury, -^VicQill  v.  Pittsburgh,  etc..  R.  Co.,  152  Penn.  St.  331;  25 
Atl.  Rep.  640;  Cleveland,  etc.,  R.  Co.  t.  Harrington.  131  Ind.  426;  30  N.  E. 
Rep.  37. 

Waiting  for  train  to  pass  and  failing  to  observe  approaching  train  on  further 
track. — A  traveler  who,  in  order  to  let  a  freight  train  pass,  stops  his  team  at  a 
point  where  his  view  of  the  crossing  is  obstructed  by  a  building,  is  guilty  of 
contributory  negligence,  as  matter  of  law.  in  driving  on  to  the  crossing.  Uioii|:h 
he  lool^ed  before  starting  his  horses,  where  the  evidence  is  undisputed  that  if 
he  had  loolsied  after  passing  the  buildiug.  and  before  reaching  the  track,  he 
could  have  seen  the  train  with  which  he  collided  for  the  disiance  of  over  a 
third  of  a  mile.  Urias  v.  Pennsylvania  R.  Co. ,  162  Penn.  St.  326;  25  Atl. 
Rep.  566.  See.  also.  Schmidt  v.  Philadelphia,  etc..  R.  Co..  149  Penn.  St.  357; 
24  Atl.  Rep.  218;  Cleveland,  etc..  R.  Co.  v.  Harrington,  181  Ii  d.  426:  30  N.  2. 
Rep.  37;  Calhoun  v.  Gulf,  etc.,  R.  Co  .  84  Tex.  22«;  19  S.  W.  Rep.  341;  York 
V.  Maine  Central  R.  Co..  84  Me.  117;  24  Atl.  Rep.  790. 

Whether  plaintiff  map  rely  upon  compliance  with  ordinance  €u  to  speed,  ^k 
traveler  has  no  right  to  attempt  to  cross  a  railway  track  in  front  of  an  ap- 
proaching train  at  what  is  nothing  more  than  a  common  country  crossing,  al- 
though it  is  within  the  limits  of  a  city,  or  to  use  a  part  of  the  railway  within 
said  limits  as  a  footpath,  relying  solely  upon  the  expectation  or  belief  that  the 
trains  will  be  run  not  to  exceed  a  certain  rate  of  speed  fixed  by  city  ordinance. 
Studley  v.  St.  Paul,  etc.,  R.  Co.,  48  Minn.  249;  51  N.  W.  Rep.  115.  To  same 
effect.  Eorrady  v.  Lake  Shore,  etc.,  R.  Co..  131  Ind.  261;  29  N.  £.  Rep.  1069. 

Proof  required  where  person  crossing  is  killed. — A  plaintiff  administrator  is 
not  required,  in  all  cases,  to  prove  affirmatively  that  his  intestate,  who  has 
been  killed  at  the  intersection  of  a  public  road  with  a  railway,  looked  or  lis- 
tened for  approaching  trains.  Hendrickson  v.  Qreat  Northern  R.  Co..  49 
Minn.  245;  51  N.  W.  Rep.  1044. 

8*  Contributory  nee^lifeiiee*  Tu^dm  of  particular  etutem  in  wtaieh  the 
question  was  held  to  be  for  the  Jury*— Defendants'  railroad,  running 

north  east,  crossed  a  street  running  east,  at  acute  angles.  Plaintiff,  a  woman 
forty  years  old.  with  sight  and  hearing  unimpaired,  approached  the  crossing, 
of  four  tracks,  from  the  east.  When  eighty  feet  from  the  *'  down  main  **  track, 
where  she  could  see  800  feet  up  the  tracks,  she  looked,  and  saw  no  train.  At 
thirty-seven  feet  from  the  "down  main"  track,  where  she  could  see  400  feet 
up  the  tracks,  she  looked  again,  and  saw  no  train.  She  then  looked  to  the 
south-west,  and  in  crossing  the  "  down  main"  track  was  struck  by  a  passen- 
ger engine  and  cars  from  the  north-east,  moving  at  the  rate  of  twenty  miles 
an  hour,  in  violation  of  a  four-mile  ordinance,  and  ringing  no  bell.  A  freight 
train,  with  bell  ringing,  and  steam  escaping,  had  just  passed.  Held,  plaintiff 
having  a  right  to  rely  on  defendants  compliance  with  the  ordinance,  and  the 
accident  having  been  probably  caused  by  its  violation,  that  the  court  would 
not  say  she  was  guilty  of  contributory  negligence.  Cleveland,  etc.,  R  Co.  v. 
Harrington.  181  Ind.  426;  80  N.  E.  Rep.  87. 

Whether  a  traveler  upon  the  highway,  who  sees  the  first  section  of  a  severed 
train  pass  over  the  crossing,  is  negligent  in  attempting  to  cross  the  track  with- 
out looking  or  listening  for  the  rear  section  of  the  train,  is  also  a  question  for 
the  jury.    York  v.  Maine  Central  R.  Co.,  84  Me.  117;  24  AU.  Rep.  790. 
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In  an  action  against  a  railroad  for  injury  to  plaintiff  at  defendant's  crossing, 
the  evidence  as  to  ringing  of  the  bell,  blowing  the  whistle,  the  speed  of  the 
train,  and  the  existence  of  a  head-light  was  conflicting.  It  was  dark  and  foggy 
at  the  time  of  the  accident,  and  plaintiff  testified  that  he  was  looking  and  lis- 
tening, and  was  about  eight  feet  from  the  center  of  the  track  when  he  first  saw 
anJ  heard  the  engine,  about  sixty  feet  distant,  and  immediately  tried  to  get 
away,  but  was  struck  before  he  could  do  so.  Held,  that  the  question  of  plaint- 
iff's contributory  negligence  was  for  the  jury.  Thompson  v.  Toledo,  etc.,  R. 
Co.,  91  Mich.  255;  51  N.  W.  Rep.  996. 

In  an  action  against  a  railroad  company  for  personal  injuries,  it  appeared 
that  plaintiff,  when  about  to  drive  across  defendant's  tmck,  stopped  to  look  and 
listen  for  a  train,  and,  not  hearing  or  seeing  any,  drove  on  until  within  thirty 
feet  of  the  track,  when  she  saw  a  train  approaching,  and  then  attempted  to 
back  away.  The  engine  whistled  for  the  first  time  when  about  twenty-six  rods 
from  the  crossing,  and  this  caused  the  horse  to  rear,  and  to  throw  plaintiff's 
carriage  down  an  embankment  on  the  side  of  the  road.  The  approach  to  the 
crossing  was  a  driveway  only  five  feet  wide,  recognized  as  unsafe.  Plaintiff 
alleged,  as  combining  to  cause  the  accident,  the  failure  of  defendant  or  its  pre- 
decessor in  interest  to  restore  the  highway  to  as  good  condition  as  before  the 
construction  of  the  railroad,  its  failure  to  blow  the  whistle  at  the  statutory  dis 
tance  of  forty  rods  from  the  crossing,  and  the  blowing  of  it  near  the  crossing. 
Held,  that  the  question  of  plaintiff's  contributory  negligence  was  for  the  Jury. 
Thayer  v.  Flint,  etc.,  R.  Co.,  93  Mich.  160;  58  N.  W.  Rep.  216. 

Plaintiff  was  injured  while  attempting  to  cross  the  defendant's  trick  in  a 
city.  He  attempted  to  cross  between  cars  standing  from  25  to  50  feet  apart. 
He  looked  before  he  attempted  lx>  cross,  and  saw  the  cars,  but  did  not  see  that 
they  were  moving.  Held,  that  the  evidence  did  not  sufllciently  show  contribu- 
tory negligence  to  warrant  withdrawing  the  case  from  the  jury.  Dahlstrom  v. 
St.  LouU,  etc.,  R.  Co.,  108  Mo.  525;  18  S.  W.  Rep.  919. 

In  an  action  by  an  administrator  against  a  railroad  company  for  the  death  of 
plaintiff's  intestate,  it  appeared  that  deceased  was  a  young  woman  in  full  pos- 
session of  all  her  faculties,  and  on  a  clear  morning  was  on  her  way  from  her 
home  to  the  place  where  she  was  employed,  in  doing  which  she  traversed  a 
street  crossed  by  defendant's  tracks;  that  when  she  reached  the  track  she  ^^  aited 
until  a  train  passed  the  crossing;  that  she  then  looked  in  both  directions  along 
the  track,  and  attempted  to  cross,  in  doing  which  she  was  struck  by  an  engine 
and  tender  running  backwards  from  around  a  curve  at  a  high  rate  of  speed; 
that  the  engine  bell  was  not  rung,  nor  whistle  sounded,  and  the  flagman  was 
absent  from  his  post.  A  witness  for  plaintiff,  who  saw  the  accident,  testified 
that  as  the  train  passed  for  which  deceased  waited  a  volume  of  smoke  from  the 
engine  settled  down  on  the  crossing,  and  prevented  her  from  seeing  objects  ap- 
pr  aching  on  the  tracks.  II  Id,  that  the  question  of  deceased's  contributory 
nesrligence  was  for  the  jury,  and  a  verdict  for  plaintiff  should  not  be  disturbed. 
McNamara  V.  New  York  Central,  etc..  R.  Co..  186  N.Y.650;  82  N.  E.  Rep.  765. 

Where,  in  an  action  by  the  driver  of  a  team  against  a  railroad  company  for 
injuries  occasioned  by  colliding  with  a  locomotive  at  a  crossing,  there  is  evi- 
dence that  the  view  of  the  track  from  the  highway  within  57  feet  of  the  cross- 
ing was  obstructed  by  a  building  six  feet  square,  standing  about  24  feet  from 
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the  track,  and  by  steam  from  three  exhaust  pipes  of  an  adjacent  factory;  that 
there  was  much  noise  from  the  worl^ing  of  eight  heavy  steam  hammers;  that 
plaintiff  stopped  several  minutes  near  the  track,  and  looked  in  the  direction  of 
the  approaching  train ;  and  that  the  train  was  running  at  an  unlawful  speed, 
and  no  signals  were  given, — the  question  of  plaintiff's  contributory  negligence 
is  for  the  jury.  Neiman  v.  Delaware  &  H.  Canal  Co.,  149  Penn.  St.  98;  24 
Atl.  Rep.  96. 

In  an  action  against  a  railroad  company  for  killing  plaintiJOf's  decedent  at  a 
crossing,  it  appeared  that  no  train  was  due  at  thai  hour,  and  the  engine  was 
running  at  an  unusual  rate  of  speed,  with  only  a  snow  pilot;  that  the  track  for 
some  distance  was  4  or  five  feet  lower  than  at  the  crossing,  so  that  from  the 
crossing  only  the  smoke-stack  of  the  engine  could  be  seen  until  it  was  within 
125  rods;  that  between  decedent  and  the  track  were  logs  piled  6  or  7  feet  high; 
that  it  was  snowing,  and  a  strong  wind  blowing  in  a  direction  to  ctLrry  all 
sound  of  the  approaching  engine  from  decedent;  that  no  alarm  by  bell  or  whis- 
tle was  given  by  the  engine.  The  evidence  was  conflicting  as  no  the  cnre  ob- 
served by  decedent.  Held,  that  the  question  of  contributory  negli/^noc  was 
one  of  fact  for  the  jury.  Valin  v.  Milwaukee,  etc.,  R.  Co.,  82  Wis.  1;  51  N. 
W.  Rep.  1084.  See  also  Jennings  v.  St.  Louis,  etc.,  R.  Co..  112  Mo.  208;  90 
S.  W.  Rep.  490;  Ladouceur  v.  Northern  Pac.  R.  Co.,  4  Wash.  88;  29  Pac.  Rep. 
942;  Northern  Pac.  R.  Co.  v.  Peterson  (Ct.  of  App),  55  Fed.  Rep,  940. 

9.  Ciontrlbatory  neg^li^nce  of  ehildreii*— It  is  a  question  for  a  jury  to 
determine,  whether  a  boy  who  was  injured  at  a  railroad  crossing  exercised  that 
degree  of  care  which  could  reasonably  be  expected  of  him,  considering  his 
age,  capacity  and  experience.  Spillane  v.  Missouri  Pac.  R.  Co.,  Ill  Mo.  5^5; 
20  S.  W.  Rep.  298.  See,  also,  Georgia  Midland  &  G.  R.  Co.  v.  Evans.  87  G.i. 
678;  18  S.  E.  Rep.  580;  Burger  v.  Missouri  Pacific  R  Co..  112  Mo.  238;  20  S. 
W.  Rep.  489. 

10*  Imputed  n/egHgenee.  Neg^l^ence  of  driver  of  vehicle  in  ^Hiich 
plalnttfT  ridiQf^.— A  wife,  entirely  free  from  negligence,  was  riding  with  her 
husband  over  a  railroad  crossing,  and  was  injured  by  the  negligence  of  the 
railroad  company.  Her  husband  was  guilty  of  contributory  negligence. 
Held,  that  the  husband's  negligence  could  not  be  imputed  to  the  wife  Louis- 
ville, etc.,  R.  Co.  V.  Creek,  130  Ind.  189.  29  N.  E.  Rep.  481.-  To  same  effect, 
Phillips  V.  New  York  Central,  etc.,  R.  Co..  127  N.  Y.  657;  27  N.  E.  Rep.  978; 
Lapsley  v.  Union  Pac.  R.  Co.,  50  Fed.  Rep.  172;  East  Tenn.,  Va.  &G.  R  Go. 
V.  Markens,  88  Ga.  60;  18  8.  E.  Rep.  8o5.  In  the  latter  case  the  following  in- 
struction was  held  to  be  correct:  "  I  do  charge  you  that  the  negligence  of  ihe 
driver,  if  he  was  negligent,  is  not  imputable  in  law  to  her.  A  person  who  hires 
a  public  hack,  and  gives  the  driver  directions  as  to  the  place  where  he  wishes  to 
be  conveyed,  but  exerc'ses  no  other  control  over  the  conduct  of  the  driver,  is  not 
responsible  for  his  acts  of  negligence,  or  prevented  from  recovering  against  the 
railroad  company  for  injuries  suffered  from  a  collision  of  its  train  with  the 
hack,  if  the  same  was  caused  by  the  concurring  negligence  of  both  the  manajjer 
of  the  train  and  the  driver  of  the  hack.  The  only  negligence  on  the  part  of  tlie 
driver  which  will  defeat  or  otherwise  affect  the  right  of  Mrs.  Markens  to  re- 
cover is  embodied  in  the  following  proposition :  If  the  negligence  of  the  driver 
was  the  sole  cause  and  the  real  cause  of  the  collision,  she  cannot  recover.    If 
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the  driver  and  the  manager  of  the  train  were  guilty  of  negligence,  both  con- 
curring to  bring  the  collision  about,  such  negligence  on  the  part  of  the  driver 
cannot  have  the  effect  either  to  defeat  or  diminish  the  plaintiff's  right  to  re- 
cover." 

11*  Eridenee*— i\w'<fOfl  and  negative  evidence. — An  instruction  to  the  effect 
that  the  jury  should  give  greater  weight  to  a  positive  statement  of  one  witness 
than  to  the  negative  statement  of  another  witness  was  properly  refused.  Ohio 
&  M.  R.  Co.  V.  Buck,  180  Ind.  800;  8U  N.  E.  Rep.  19.  The  simple  statement  of 
the  plaintiff  that  she  did  not  hear  any  whistle  or  bell  wus  not  sufficient,  as 
against  the  positive  testimony  of  six  other  witnesses  who  did  hear  them,  to  es- 
tablish a  charge  of  negligence  against  the  defendant.  Hauser  v.  Central  R. 
Co.,  147  Penn.  St.  440;  28  Atl.  Rep.  766,  As  evidence  of  whether  a  bell  waa 
rung,  witnesses  may  testify  that  they  would  have  heard  the  bell  if  it  had  been 
rung,    niinois  Central  R.  Co.  v.  States,  189  111.  190;  28  N.  E.  Rep.  880. 

Photographa. — In  a  case  where  it  was  a  material  question  whether  or  not  the 
view  of  the  train  which  killed  the  deceased  was  obstructed  by  box  cars  then 
standing  on  a  aide  track,  and  by  other  objects  near  the  crossing,  it  is  not  error 
to  refuse  to  admit  in  evidence  photographs  of  the  locality,  taken  two  months 
after  the  accident,  by  a  mere  amateur  photographer,  who  had  never  visited  the 
locality  before,  especially  when  the  court  admitted  a  plat  which  showed  the 
situation  of  the  permanent  objects  at  the  place  of  the  accident,  Cleveland, 
etc.,  R.  Co.  V.  Monaghan.  140  111.  474;  80  N.  E.  Hep.  869. 

Life  tables. — In  a  case  where  the  expectation  of  life  of  deceased  is  a  question 
for  the  jury,  the  Carlisle  mortality  tables  are  admissible  in  evidence,  but  are  not 
conclusive;  the  expectation  being  affected  by  the  particular  circumstances  of 
the  case.  Steinbrunner  v.  PitUburgh  &  W.  PL  Co.,  146  Penn.  St  504;  28  Atl. 
Rep.  289. 

Bu  getta.  ExdamationM  of  hy-tianders.  In  an  action  to  recover  for  personal 
injuries  received  in  jumping  from  a  horse  car  in  apprehension  of  a  collision 
with  a  train,  evidence  was  received  of  the  acts  of  the  passengers  and  of  outcries 
by  them  and  by-standers.  Heldy  that  this  was  admissible  as  part  of  the  res 
gesta,  and  as  evidence  that  plaintiff  was  actuated  by  reasonable  apprehension. 
Kleiber  v.  People's  R.  Co.,  107  Mo.  240;  17  S.  W.  Rep.  946. 

When  question  of  negligence  for  jury.  General  rule.  Where,  in  an  action  to 
recover  for  personal  injuries,  the  questions  to  be  determined  are  what  the  parties 
did  or  omitted,  and  what  a  prudent  man  should  have  done  under  the  circum- 
stances; and  the  facts  are  such  that  fair-minded  men  might  come  to  different 
conclusions, — the  question  of  negligence  is  one  of  fact  to  be  found  by  the  trier, 
and  the  finding  will  not  be  reviewed  on  appeal,  unless  it  appears  from  the  rec- 
ord that  some  rule  of  law  has  been  violated.  Andrews  v.  New  York,  etc. ,  R. 
Co..  60  Conn.  293;  22  Atl.  Rep.  566. 

Accident  at  private  crossing.  The  fact  that  the  crossing  where  the  accident 
occurred,  was  a  private  way  is  immaterial,  where  it  was  commonly  used  with 
the  knowledge  of  and  without  objection  fro  n  the  railroad  employes,  who  had 
often  opened  trains  standing  on  the  crossing  to  allow  public  travel  over  it. 
Shindler  v.  Milwaukee,  etc.,  R.  Co.,  87  Mich.  400;  49  N.  W.  Rep.  670.  But 
see  McCreary  v.  Boston  &  M.  R.  Co.,  158  Mass.  800;  26  N.  E.  Rep.  864. 
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North  Birmingham  St.  Ry.  Co.  v.  Liddicoat. 

(Supreme  Court  of  Alabama.    April  25,  1893.) 
1.  Strkbt  railroads.    Injury  to  onb  boardino  car.    What  coiran- 

TUTES  A  person  A  rASSENOBR.  ScFFICIENCY  OF  DECLARATION. —  In  80  ac- 
tion against  a  railroad  company  for  injuries  to  plaintiff  by  the  giving  way  of  a 
handle  on  the  car  which  plaintiff  took  hold  of  while  entering  it,  a  compUint, 
which  fails  to  allege  that  it  was  at  a  station  provided  for  passengers,  or  at  a 
place  where  it  was  usual  or  customary  to  receive  passengers,  or  that  plainUil 
was  invited  or  knowingly  permitted  to  attempt  to  board  the  car,  or  that  he  was 
in  any  way  accepted  as  a  passenger,  fails  to  show  any  relation  existing  between 
the  parties  devolving  on  defendant  the  duty  towards  plaintiff  of  maintainiDg 
its  car  in  repair. 

2  The  allegation  that  plaintiff  was  in  the  act  of  getting  on  the  car  "  as  a 
passenger,  as  he  had  a  right  to  do,"  is  a  mere  statement  of  the  pleader's  coodu- 
sioD,  and  without  weight  in  determining  the  sufficiency  of  the  pleading. 

8.  The  allegation  that  plaintiff  attempted  to  board  the  car  a  short  distance 
south  of  where  defendant's  line  crossed  another  railroad  does  not,  by  reasoD  of 
the  statutory  requirement  that  trains  shall  be  brought  to  a  full  stop  before 
crossing  the  tracks  of  an  intersecting  line,  raise  the  inference  that  tlic  car  was 
at  rest,  as  it  is  not  averred  that  the  train  was  on  a  north-bound  trip  or  that 
it  was  within  a  hundred  feet  of  the  crossing,  the  distance  at  which  trains  are 
obliged  to  stop. 

rpmS  was  an  action  brought  by  the  appellee,  William  Li<ldicoat, 
a  by  his  next  friend  to  recover  damages  for  pei'sonal  injuries, 
alleged  to  have  been  sustained  by  reason  of  the  negligence  of  the 
defendant,  the  North  Birmingham  Street  Railway  Companj. 
There  was  judgment  for  the  plaintiff,  and  defendant  appeals. 

The  defendant  interposed  a  demurrer  to  the  complaint  upon  tbe 
following  grounds :  (1)  Because  it  does  not  allege  that  the  defendants 
train  was  at  a  station  or  regular  stopping  place  where  passengers 
were  received  and  discharged,  when  the  plaintiff  attempted  to  get 
aboard  of  the  train.  (2)  Because  it  does  not  allege  that  the  defendant 
or  its  servants  knew  or  could  have  known  that  William  Liddicoat 
was  attempting  to  get  aboard  the  train  when  he  received  the  in- 
juries complained  of.  (3)  Because  the  complaint  shows  that  plain- 
tiff, was  guilty  of  contributory  negligence  that  was  the  proximate 
cause  of  the  injuries  complained  of  by  him,  and  does  not  all^ 
that  the  defendant  was  guilty  of  wanton  negligence  or  intentional 
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n^ligeaoe.     The  court  overruled  each  of  these  grounds  of  de- 
murrer. 

Garrett  cfc  Underwoodj  for  appellant   Chas.  P,  Jones  and  W.  R, 
HougfUony  for  appellee. 

Stone,  C.  J. — Appellee,  a  minor  between  eleven  and  twelve 
years  of  age,  sued  appellant,  a  street  railway  company  operating 
cars  with  dummy  engines,  to  recover  damages  for  alleged  injuries 
sustained  by  plaintiff  while  attempting  to  board  one  of  appellants 
traina  The  train  he  attempted  to  board  was  going  from  the  city 
of  Birmingham  to  North  Birmingham,  and  was  approaching  a 
point  where  the  Birmingham  Mineral  Bailroad  Company's  tracks 
cross  appellant's  tracks,  when  it  came  to  a  stop  just  before 
reaching  the  crossing,  and  then  proceeded  on  its  way.  Appellant 
hn^  passenger  stations  at  short  intervals  along  its  road,  one  of 
which  is  located  about  200  feet  north  of  the  intersection  of  the 
two  roads,  but  it  has  no  station  at  the  point  where  appellee  at- 
tempted to  enter  its  car.  It  was,  however,  a  common,  if  not  daily, 
occurrence  for  persons  to  take  advantage  of  the  momentary  stop- 
age  of  the  train  as  it  approached  the  crossing,  to  board  or  alight 
from  its  cars,  and  it  does  not  appear  that  this  practice  was  ever  pro- 
hibited, or  objected  to,  by  appellant  or  its  servants  in  charge  of 
its  trains.  The  habitual  stopping  of  the  train  at  this  point  was  in 
consequence  of  the  requirements  of  the  statute,  (Code,  §  1145),  and 
not  for  receiving  and  discharging  passengers,  though  that  had  be- 
come a  frequent,  if  not  daily,  occurrence,  as  stated  above.  On 
the  28d  of  March,  1891,  appellee  was  standing  on  the  side  of  ap- 
pellant's track,  either  upon  or  near  the  roadway  of  the  intersecting 
road,  when  appellant's  train,  consisting  of  an  engine  and  two 
cars,  approached  the  crossing,  going  north.  One  of  the  cars  was 
an  ordinary  passenger  coach  and  the  other  an  open  car  having 
running  boards  extending  along  each  side,  which  furnished  a  step 
to  passengers  getting  on  or  off  the  car.  Appellee  attempted  to 
board  one  of  the  cars,  but  fell,  and  one  of  the  trucks  passed  over 
and  crushed  his  leg,  necessitating  amputation.  For  that  injury 
this  suit  was  brought  Whether  appellee,  when  he  attempted  to 
board  the  tniin,  was  standing  on  the  track  of  the  intersecting  road, 
and  attempted  to  get  on  the  car  while  the  train  was  in  motion,  or 
VOL.  VIII — 48 
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whether  he  was  south  of  the  crossing  and  the  train  at  rest  when  he 
made  the  attempt,  are  qaestions  as  to  which  the  testimony  is  con- 
flicting. There  is  also  direct  conflict  in  the  testimony  as  to  the 
cause  of  appellee's  fall  His  statement  is  that  he  undertcx>k  to 
board  the  open  car  while  the  train  was  at  rest,  south  of  the  cross- 
ing, the  open  car  being  next  to  the  engine ;  that  he  stepped  on 
the  running  board,  and  seized  with  his  hand  the  arm  or  support 
atached  to  the  car  to  assist  passengers  in  getting  in  and  out  of  the 
car ;  that  one  end  of  the  arm  or  support  broke  loose  from  its  fasten- 
ings, and  precipitated  him  upon  the  track.  The  engineer  on  the 
other  hand,  testified  that  he  was  looking  at  appellee  when  the 
accident  occurred  ;  that  he  saw  him  as  the  train  was  passing  stand- 
ing on  the  roadway  of  the  Birmingham  Mineral  Railroad  Company 
at  its  intersection  with  appellant's  road;  and  that  the  box  passen- 
ger coach  being  next  the  engine  appellee  jumped  on  the  rear  ste{» 
of  that  car  and  seized  hold  of  the  railings ;  that  he  lost  his  hold 
and  fell  on  the  tnick  and  the  front  truck  of  the  rear  car  pass- 
ed over  his  leg ;  that  the  railing  of  which  he  took  hold  did  not 
break  loose  and  was  not  out  of  repair.  There  is  other  testimony 
seemingly  corroborative  of  each  of  these  versions  of  the  accident 
The  averments  of  the  complaint,  so  far  as  material  to  be  noticed, 
are  that  "  on  the  day  and  year  aforesaid,  at  a  point  in  North  Birm- 
ingham, on  defendant's  line  of  road  a  short  distance  south  of  where 
the  defendant's  road  crosses  the  Birmingham  Mineral  Railroad  the 
plaintiff  boarded  or  attempted  to  board,  or  attempted  to  and  was 
in  the  act  of  getting  on  ,  one  of  the  defendant's  passenger  cars,  as 
a  passenger,  as  he  had  the  right  to  do  ;  that  the  car  the  plaintiS 
was  attempting  to  get  on  was  an  open  car  with  a  running  board 
on  each  side  for  passengers  to  get  on  and  into  the  car;  that  on 
each  of  the  seats  of  said  car  was  a  handle  or  arm  made  and  used 
for  the  purpose  of  enabling  passengers  to  catch  hold  of  the  same, 
to  enable  them  to  pull  themselves  into  the  car ;  that  plaintiff  caught 
hold  of  one  of  these  handles  or  arms,  and  was  pulling  himself  into 
the  car,  when  the  handle  or  arm  turned  or  broke,  whereby  plaintiff 
was  thrown  to  the  ground  and  under  the  car,  and  his  leg  was  run 
over,  etc."  There  was  a  demurrer  to  the  complaint,  which  was 
overruled.  The  defendant  then  pleaded  the  general  issue  and 
contributory  negligence  on  plaintiff's  part  The  errors  assigned 
are  the  rulings  of  the  court  on  the  demurrer  to  the  complaint  on 
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the  charges  given  and  refused,  and  on  the  motion  for  a  new  trial. 
It  may  be  declared  as  a  general  rule  that  the  relations  of  carrier 
and  passenger  are  founded  in  contract,  either  expressed  or  implied, 
made  upon  a  valuable,  but,  not  necessarily  a  pecuniary,  consider- 
ation ;  "  and  when  such  relations  bring  one  of  the  parties  into  con- 
tact with  a  material  agency  which  the  contract  requires  the  other 
party  to  supply,  the  law  exacts  of  him  who  supplies  that  agency 
the  duty  of  exercising  care  in  its  selection,  maintenance  in  repair, 
and  operation."  2  Amer.  &  Eng.  Enc.  Law,  p.  739.  The  relation 
begins  "  when  the  contract  of  carriage  having  been  made,  or  the 
passenger  having  been  accepted  as  such  by  the  carrier,  he  has 
come  upon  the  carrier's  premises,  or  has  entered  any  means  of  con- 
veyance provided  by  the  carrier."  Id.  p.  244.  It  is  the  duty  of 
the  carrier  to  provide  safe  and  convenient  stations,  and  means  of 
ingress  to  and  egress  from  its  cars ;  and  if  a  person  has  the  l)ona 
fide  intention  of  taking  passage  by  a  train,  and  goes  to  a  station 
at  a  reasonable  time,  he  is  entitled  to  protection  in  these  respects, 
as  a  passenger,  from  the  moment  he  enters  the  carrier's  premises. 
The  carrier  may,  by  proper  notice,  prohibit  the  receiving  or  dis- 
chai'ging  of  passengers  at  other  places  than  the  stations  provided 
by  it,  and  persons  attempting,  uninvited,  to  board  its  trains  at  such 
other  places,  in  the  absence  of  wanton  or  willful  negligence  on  the 
part  of  the  carrier,  act  at  their  own  peril  until  they  have  entered 
its  carriage,  or  are  accepted  as  passengers.  If,  however,  a  carrier 
is  in  the  habit  of  receiving  or  discharging  passengers  at  a  place 
other  than  a  regular  station,  or  persons  are  invited  or  directed  by 
its  authorized  servants  to  board  or  alight  from  its  cars  at  such 
other  places,  they  have  the  right  to  presume  that  it  is  safe  to  board 
or  quit  the  train  at  such  place,  unless  the  risk  in  doing  so  is  so 
obvious  that  a  man  of  ordinary  care  and  prudence  would  not,  un- 
der like  circumstances,  make  the  attempt.  Eailroad  Co.  v.  Kane, 
69  Md.  11 ;  18  Atl.  Bep.  387.  It  is  immaterial  for  what  purpose 
its  cars  are  stopped  at  such  place,  other  than  a  regular  station, 
wliether  in  consequence  of  a  duty  enjoined  on  it  by  law,  as  when 
approaching  the  track  of  an  intersecting  road,  or  arising  from  con- 
venience or  necessity  in  the  usual  mode  of  operating  its  trains.  If 
the  public  are  in  the  habit  of  entering  or  quitting  its  cars  at  such 
place,  without  objection  from  its  agents  or  servants,  such  per- 
sons are  entitled  to  the  protection  of  all  the  duties  imposed  upon 
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the  carrier  Id  receiving  and  discbax^ng  passengers  at  its  regular 
stations,  except  in  so  far  as  it  may  be  relieved  therefrom  by  ob- 
vious risks,  incident  to  the  nature  and  condition  of  such  place  of 
customary  use.  The  customary  use  of  such  place  for  receiving 
and  discharging  passengers  may  become  so  generally  known  and 
well  established  as  to  impose  upon  the  carrier  the  duty  of  maintaiD- 
ing  such  place  in  as  safe  and  convenient  condition  as  a  regular 
station,  and  to  authorize  a  passenger,  without  notifying  the  cod- 
ductor  or  other  servant  of  the  carrier  of  his  desire  or  intention  to 
board  the  train,  to  presume  that  •  reasonable  opportunity  will  be 
afforded  him  for  that  porpose,  and  that  it  i&  safe  to  do  aa  A 
passenger  attempting  to  board  a  train  at  such  place,  and  under 
such  circumstances,  is  as  much  justified  in  the  assumption  that 
the  carrier's  cars  are  in  a  safe  condition  as  he  would  be  were  he 
attempting  to  board  them  at  a  regular  station ;  for  the  duty  of 
the  carrier  to  so  maintain  them  attaches  in  all  cases  and  under  all 
circumstances  where  the  relation  of  carrier  and  passenger  exists, 
either  by  express  contract  or  by  implication  of  law.  What  has 
been  said  has  no  application  to  a  person  who,  being  at  either  a  r^- 
ular  station,  or  a  place  of  customary  use  for  receiving  and  dis- 
charging passengers,  has  not  a  bona  Jide  intention  of  boarding  a 
train  as  a  passenger,  but  simply  intends  or  attempts  to  obtain  pas- 
sage without  the  knowledge  and  consent  of  the  carrier's  servants 
or  employes,  and  without  paying  fara  Such  a  person  would  in 
no  sense  be  a  passenger,  but  a  trespasser,  to  whom  the  carrier 
would  owe  no  higher  duty  than  to  refrain  from  wanton  or  willful 
negligence  ;  or,  upon  discovering  him  to  be  in  a  position  of  perils 
to  employ  such  reasonable  care  as  the  facilities  at  hand  would  per- 
mit, to  avoid  the  threatened  injury.  Railroad  Co.  v.  Webb  (Ala.), 
12  South  Rep.  374;  Railway  Co.  v.  Womack,  84  AIsl  149;  4 
South.  Rep.  618.  But  the  failure  of  the  carrier  to  maintain  its 
cars  in  repair  would  not,  as  respects  such  person,  be  either  wanton 
or  willtul  negligence,  however  gross  such  negligence  might  be,  and 
for  an  injury  resulting  under  such  circumstances  the  carrier  would 
not  be  answerable  in  damages  to  the  person  injured.  Whether 
or  not  a  person  is  a  passenger  is  generally  a  question  for  the  juiy, 
and  always  so  when  different  inferences  may  be  drawn  from  the 
testimony.  Brown  v.  Scarboro,  (Ala.)  12  South  Rep.  289.  There 
is  testimony  in  the  case  before  us  tending  to  show  that  appellee 


North  Birmingham  St.  Ry.  Co.  v.  Liddicoat.        381 

wasy  when  injured,  attempting  to  board  one  of  appellant's  cars 
with  the  bona  fide  intention  of  riding  thereon,  upon  paying  the 
customary  fare ;  while,  on  the  other  hand,  there  is  testimony  ten- 
ding to  show  that  his  attempt  to  board  the  train  at  the  time  and 
place  mentioned  was  prompted  by  a  mere  boyish  propensity, — in 
common  parlance,  to  "  steal  a  ride," — as  lie  had  done  or  attempted 
to  do  on  other  occasions ;  and  if  the  testimony  on  another  trial 
should  be  substantially  as  we  now  find  it,  the  question  will  be  one 
for  the  jury  under  proper  instructions  from  the  court 

It  cannot  be  affirmed  as  a  universal  proposition  of  law  that  it  is 
negligence  per  ae  for  a  person  to  attempt  to  board  a  moving  train. 
The  age  and  physical  condition  of  the  person  making  the  attempt, 
the  rate  of  speed  of  the  train,  the  nature  of  tlie  car  and  of  the  place,. 
and  all  the  attendant  facts  and  circumstances  enter  into  the  cfues- 
tion ;  and  while  any  one  of  these  facts  might  possibly  be  sufficient 
to  justify  the  conclusion  of  negligence  as  matter  of  law,  ordinarily 
it  is  a  question  for  the  jury,  the  test  being  whether  a  person  of  or- 
dinary care  and  prudence  would,  under  similar  circumstances,  have 
made  the  attempt  Railroad  Co  v.  Kane,  69  Md  11 ;  18  Atl.  Rep. 
387 ;  Railway  Co.  v.  Stewart,  91  Ala.  421 ;  8  South  Rep.  708. 
All  the  questions  for  review  in  this  case  may  be  solved  when  test- 
ed by  the  principles  we  have  above  formulated. 

Taking  up,  now,  the  demurrer  to  the  complaint,  and  construing 
as  we  must,  the  averments  of  the  latter  most  strongly  against 
the  pleader,  we  are  unable  to  declare  that  the  complaint  shows  on 
its  face  that  the  relation  of  carrier  and  passenger  legally  existed  be- 
tween appellant  and  appellee  at  the  time  the  alleged  injury  was 
suffered.  It  is  not  averred  that  appellee  was  attempting  to  board 
the  train  at  a  sUtion  provided  for  passengers,  or  at  a  place  where 
it  was  usual  or  customary  to  receive  passengers  on  its  cars,  or  that 
appellee  was  jnvited  or  knowingly  permitted  to  attempt  to  board 
the  car  by  any  authorized  servant  or  employe  of  the  company,  or 
that  he  was  in  any  manner  accepted  as  a  passenger.  In  the  ab- 
sence of  ayerments  sliowing  an  express  contract  of  carriage,  or  of 
facts  from  which  such  contract  is  implied  in  law,  no  relation  is  shown 
to  have  subsisted  between  the  parties  at  the  time  of  the  accident  that 
devolved  upon  the  appellant  the  duty  towards  the  appellee  of 
maintaining  its  cars  in  repair.  Failing  in  this  respect,  and  there 
being  no  averment  that  the  injury  was  caused  by  the  wanton  or 
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willful  negligence  of  the  company,  no  cause  of  action  is  shown  for 
which  it  is  answerable  to  appellee.  Railroad  Co.  v.  Haii-ston,  (Ala.) 
12  South.  Rep.  299;  Railway  Co.  v.  Chewning,  93  Ala.  24;  9 
South.  Rep.  458.  We  are  not  unmindful  of  the  averment  in 
the  complaint  that  ^^plaintiff  was  in  the  act  of  getting  on  one  of 
the  defendant's  passenger  cars  as  a  passenger,  as  he  had  the  right 
to  do,"  but  these  words  were  the  mere  averment  of  the  pleader's 
conclusion.  No  facts  are  stated,  and  no  weight  can  be  acconled 
them  in  determining  the  sufficiency  of  the  complaint  They  are 
perfectly  consistent  with  a  most  heedless  attempt  to  board  the 
train  when  in  motion  and  at  a  place  not  set  apart  by  any  order  or 
usage  of  the  comjjany  for  receiving  passengers.  Moreover,  there  is 
almost  irresistible  implication  that,  when  the  attempt  was  made  to 
board  the  car,  the  train  was  in  motion.  There  is  a  manifest  dis- 
tinction in  this  respect  between  the  complaint  in  this  case  and  that 
in  RaUroad  Co.  v.  Jones,  83  Ala.  377 ;  3  South.  Rep.  902.  In  the 
latter  the  averment  that  the  plaintiff's  intestate  was  a  passenger 
is  supported  by  the  statement  that  she  was  in  the  defendants 
coach, — a  position  which,  of  itseU,  prima  facie  indicated  the  re- 
lation of  passenger;  while  here  there  is  no  fact  averred  in  the  com- 
plaint which  indicates  that  appellee  had  become,  or  was  in  a  posi- 
tion entitling  him  to  become,  a  passenger  in  appellant's  train  at  the 
time  of  the  accident  When  we  look  to  the  averments  of  fact  in 
the  complaint,  as  controlled  by  the  intendments  against  the  pleader, 
it  must  be  inferred  from  the  complaint  that  appellee's  attempt  to 
board  the  train  was  at  a  place  where  he  was  not  authorized  or  in- 
vited to  make  the  attempt ;  that  the  cars  were  in  motion  at  a  rate 
of  speed  which  would  have  deterred  a  man  of  ordinary  care  from 
making  the  attempt  under  like  cii^cumstances*;  and  that  in  mak- 
ing such  attempt  appellee  was  a  trespasser.  Montgomery  v.  Bail- 
way  Co.  (Ala.)  12  South.  Rep.  170 ;  Railway  Co.  v.  Chewmng,98 
Ala.  24 ;  9  South.  Rep.  458. 

It  is  contended  in  argument  for  appellee  that  it  must  be  inferred 
the  train  was  at  rest  when  appellee  undertook  to  board  it,  because 
of  the  averment  that  appellee's  attempt  to  board  was  made  when 
the  train  was  "  a  short  distance  south  of  where  the  defendant's 
road  crosses  the  Birmingham  Mineral  Railroad,"  and  because  of 
the  statutory  requirement  that  trains  shall  be  brought  to  a  full  stop 
before  crossing  the  tracks  of  an  intersecting  road.     There  are  con* 
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elusive  reasons  why  this  argument  cannot  prevail.  Although  the 
court  takes  judicial  knowledge  of  the  requirements  of  the  statute, 
and  it  is  averred  in  the  complaint  that  appellee's  train  was  soutli 
of  the  crossing  ,  it  is  not  averred  that  the  train  was  on  a  north- 
bound trip.  Indulging  the  view  most  unfavorable  to  the  pleader 
as  we  must,  the  train  at  the  time  of  the  accident  was  south  bound, 
and  therefore,  according  to  the  complaint,  had  passed  the  intersect- 
ing road,  and,  consequently,  the  point  where  it  was  required  by  the 
statute  to  come  to  a  stop.  On  the  other  hand,  if  we  could  assume 
the  train  wai  north-bound,  it  is  not  averred  it  had  approached 
within  100  feet  of  the  crossing  when  plaintiff,  undertook  to  board 
it,  that  being  the  distance  from  the  crossing  at  which  it  was  requir- 
ed by  the  statute  to  come  to  a  full  stop.  The  averment  that  the 
train  was  "  a  short  distance  south  of  where  the  defendants  road 
crosses  the  Birmingham  Mineral  Railroad  "  is  not  the  the  equival 
ent  of  an  averment  that  the  train  was  within  100  feet  of  the  cross- 
ing. This  last  fact  is  not  necessarily  implied  in  the  averment 
made.  The  inference  does  not  arise,  as  matter  of  law,  fom  the 
facts  averred  in  the  complaint,  that  appellant's  train  was  at  rest 
when  appellee  attempted  to  board  it,  but  as  we  have  shown,  the 
intendments  on  demurrer  are  to  the  contrary. 

It  results  from  the  foregoing  principles  that  the  first  and  second 
grounds  of  demurrer  to  the  complaint  should  have  been  sustained ; 
and  in  view  of  the  intendments  against  the  pleader,  as  above  in- 
dicated, it  may  be  the  third  ground  of  demurrer  should  have  been 
sustained,  notwithstanding  contributory  negligence  is  ordinarily 
matter  of  defense.  We  cite  the  following  authorities:  Rtiilroad 
Co.  v.  Hairston,  (Ala.)  12  South.  Rep.  299 ;  Montgomery  v.  Rail- 
way Co.,  Id.  170  ;  Railway  Co.  v.  Chewning,  93  Ala.  24^  9  South 
Rep.  458.  The  charges  given  and  refused  by  the  court,  on  which 
the  remaining  assignments  of  error  are  based,  need  not  be  specially 
noticed.  The  principles  we  have  announced  will  furnish  suffi- 
cient guide  on  another  trial.  For  the  error  of  the  city  court  in 
overruling  the  demurrer  to  the  complaint  its  judgment  is  reversed, 
and  the  cause  is  remanded.* 

1 .  BU'oet  railroads.  Whether  one  ^ttin^  upon  ear  while  in  mo- 
tion is  a  pa— enger,— In  North  Chicago  St.  R.  Co.  v.  Williams,  14o  III. 

*  Reported  in  13  So.  Rep.  18. 
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275;  39  N.  £.  Rep.  672,  the  plaintiff  boarded  an  open  summer  car  while  it 
in  motion  and  was  khocked  off  by  contact  with  a  telegraph  pole,  while  in  the 
act  of  stepping  to  a  seat  in  the  car.  The  cars  were  being  operated  on  a  tern- 
porary  track  near  the  curb,  pending  the  reconstruction  of  the  permanent  track 
for  use  of  the  cable  system.  A  rule  of  the  company  forbid  passengers  getting 
on  or  qff  the  car  while  in  motion.  Plaintiff  swore  that  he  did  not  know  of  the 
rule,  but  it  was  admitted  that  he  was  in  the  habit  of  riding  on  the  defendiint's 
cars.  The  conductor  of  the  car  saw  the  plaintiff  get  on  the  car  and  made  do 
attempt  to  warn  him  or  prevent  his  doing  so.  The  court  held  that  it  was  a 
question  for  the  jury  whether  the  defendant  had  not  waived  the  rule  and 
invited  the  plaintiff  to  board  the  car  as  he  did.  On  the  assumption  that 
plaintiff  got  on  the  car  in  known  violation  of  a  rule  of  the  company, 
the  court  says :  "  But  we  are  not  prepared  to  hold  that  a  party  Is  a  tres- 
passer after  he  gets  on  a  horse  car,  even  though  no  fare  has  been  collected 
of  him  before  he  meets  with  an  injury,  simply  because  he  has  violated  a  rule 
of  the  company  as  to  the  mode  of  his  getting  on.  *  *  *  It  is  not  necessary 
that  there  be  an  express  contract  in  order  to  constitute  the  relation  of  carrier 
and  passenger;  nor  that  there  should  be  a  consummated  contract.  The  con- 
tract may  be  implied  from  slight  circumstances,  and  it  need  not  be  actually 
consummated  by  the  payment  of  fare,  or  entry  into  the  car  or  boat  of  the  car- 
"ner.  The  whole  matter  seems  to  depend  largely  upon  the  intention  of  the  per 
son  at  the  time  he  enters  the  boat  or  cars,''  etc.  Thomp.  Can*.,  pp.  42,  43.  In 
Butler  v.  Railroad  Co.  (N.  Y.),  24  N.  E.  Rep.  187,  It  was  said:  "It  does  not 
seem  reasonable  to  assume  as  a  matter  of  law  that  a  person  who.  in  an  orderly 
way,  attempts  to  enter  a  street  car  as  a  passenger  is  to  be  regarded  as  a  tres 
passer  until  a  special  contract  has  been  made  with  the  conductor  based  upoa 
tlie  payment  of  the  required  fare." 

8.  Starting  car  while  plaintiir  is  in  tbe  act  of  getting  on*  Negli- 
gence and  contribntory  negligence.— Plaintiff,  in  an  action  against  a 
horse-railway  company,  testified  that  on  the  approach  of  one  of  defendant's 
cars  he  signaled  it  to  stop;  that  the  spaed  of  the  car  was  sUckened;  that  as  it 
passed  he  seized  the  hand-rail  on  the  rear  platform,  and  planted  his  foot  on 
the  step;  that  the  brake  was  relaxed,  and  the  car  started  with  a  sudden  j«rk, 
throwing  his  feet  from  under  him,  and  dragging  him  some  distance,  injuring 
him  severely.  Held,  that  the  question  as  to  negligence  on  the  part  of  defend 
ant  and  contributory  negligence  on  the  part  of  plaintiff  was  for  the  jury.  Mor- 
rison V.  Broadway  &  8.  A.  R.  Co.,  180  N.  Y.  166;  29  N.  E.  Rep.  105. 

8.  Starting  car  befbre  plaintiff  is  seated.  Infirm  passenger- 
In  an  action  against  a  street-car  company  for  injury  to  a  passenger,  the  evi- 
dence showed  that  plaintiff,  an  elderly  lady,  entered  the  car  by  the  front  plat- 
form, and  that  before  she  reached  her  seat  the  car  started,  and  she  fell  down. 
Beld,  that  whether  plaintiff's  conduct  in  entering  the  car  from  the  front  plat- 
form, and  g  )ing  towards  a  seat  with  her  baek  to  the  horses,  without  steadying 
herself  by  the  use  of  the  straps  placed  in  the  car  for  that  purpose,  constituted 
contributory  negligence,  was  for  the  jury.  Holmes  v.  Allegheny  TracUon  Co., 
153  Penn.  St.  152;  25  Atl.  Rep.  640.  The  driver  of  a  street  car  is  bound  to 
take  more  care  of  an  old  person  than  of  one  in  full  vigor,  and  whether  starting 
a  car  in  the  usual  and  ordinary  manner,  after  an  old  lady  has  entered  it,  is  neg- 
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ligenoe,  is  a  question  for  the  jury.  Ibid.  See,  also,  Akersloot  y.  Second  Ave. 
R  Co..  181  N.  T.  599;  80  N.  E.  Rep.  195. 

4*  IHity  to  ehlld  treapo— *"g  vpon  ear.  Friy hteningr  or  puflhin^ 
child  from  car*— Tlie  evidence  in  an  action  for  damages  showed  that  plaint- 
iff, a  girl  between  eleven  and  twelve  years  old,  jumped  on  the  front  platform 
of  a  street  car  of  defendant,  and  that  while  holding  the  grab  handles  the  driver, 
after  whipping  up  his  horses,  hit  her  on  the  hands,  and,  failing  to  loosen  her 
hold,  violently  pushed  her  off  the  step,  and  that  she  fell  under  the  car  and  was 
run  over.  Held,  that  the  court  rightly  charged  that,  if  the  injury  occurred  iu 
that  way,  defendant  was  liable.  Barre  v.  Reading  City  Pass.  R.  Co.,  155  Penn. 
St.  170;  26  Atl.  Rep.  99.  Even  if  plaintiff  was  a  trespasser,  the  driver  was  not 
Justified  in  removing  her  from  the  car  with  such  disregard  of  her  personal 
safety;  but  plaintiff's  youth  exempted  her  from  the  charge  of  being  a  ''tres- 
passer," in  the  legal  signification  of  the  word.    Ibid. 

Where  a  child  riding  on  the  platform  of  a  street  car  is  of  such  tender  years 
as  not  to  be  chargeable  with  negligence,  and  there  19  some  evidence,  although 
disputed,  that  the  conductor  approached  for  fare  in  a  manner  calculated  to 
frighten  him,  so  that  he  Jumped  and  was  injured,  the  case  is  for  the  Jury. 
Sandford  v.  HestonviUe,  etc.,  R.  Co.,  158  Penn.  St.  800;  25  Atl.  Rep.  888. 


Hennington  v.  State. 

(Supreme  Court  of  Georgia.    June  8,  1892,) 

RaIUIOAD   C0MPANIB8.      VALIDITY  OF  STATUTE  PROHIBITING  THB  RUNKIKO 

OP  TRAINS  ON  Sunday,  Intbr-state  commerce.  The  provision  of  section 
4578  of  the  Code  of  Georgia,  making  it  a  misdemeanor  to  run  a  freight  train 
upon  any  railroad  in  that  state  on  the  Sabbath  day  is  a  regulation  of  internal 
police,  and  not  a  regulation  of  commerce.  It  is  not  in  conflict  with  the  con- 
stitution of  the  United  States,  even  as  to  freight  trains  passing  through  the 
state  from  and  to  adjacent  states,  and  laden  exclusively  with  goods  and  freight 
received  on  board  before  the  trains  entered  this  state,  and  consigned  to  points 
beyond  its  limits. 

ERROR  by  Li  P.  Hennington  to  reverse  a  judgment  convicting 
him  of  a  violation  of  the  statute  prohibiting  the  running  of 
freight  trains  on  Sunday. 

W.   U.  dt  J.  P.  Jacoway  and  R  J.  d  J.  McCamy,  for  plain- 
tiflE  in  error.     A.  W.  File,  SoL  Gen.,  for  the  State. 

Bleckley,  C.  J. — If  the  sanction  of  time  can  ever  be  invoked 

to  justify  the  exercise  of  governmental  authority  over  a  particular 

subject-matter,  this  can  certainly  be  done  in  respect  to  setting  aside 

one  day  in  each  week  for  rest  and  the  cessation  of  all  unnecessary 
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labor.  A  law  to  this  eflEect  prevailed  ia  the  earliest  times  of  which 
we  have  aiij  authentic  record,  and  the  subject  was  one  of  statu- 
tory regulation  in  Georgia  during  her  colonial  period,  and  has  so 
continued  throughout  the  whole  term  of  her  existence  as  a  state 
At  no  instant  since  her  independence  was  declared  has  she  been 
without  such  a  law  on  her  statute  book.  It  is  not  only  unlawful, 
but  penal,  for  any  person  whatsoever  to  **  puraue  their  business  or 
work  of  their  ordinary  calling  upon  the  Lord's  day,  works  of  necess- 
ity or  charity  only  excepted."  Code,  §  4579.  This  prohibition  upon 
Sunday  labor  was  already  in  force  when  the  Code  was  adopted, 
and  dates  back  to  the  year  1762.  The  penalty  prescribed  by  the 
colonial  statute  has  been  changed,  but  in  other  respects  that  sfcitute 
has  been  operative  continuously  since  it  was  enacted.  There  can 
be  no  well  founded  doubt  of  its  being  a  police  regulation,  consider- 
ing it  merely  as  ordaining  the  cessation  of  ordinary  labor  and  busi- 
ness during  one  day  in  every  week ;  for  the  frequent  and  total 
suspension  of  the  toils,  cares,  and  strain  of  mind  or  muscle,  in- 
cident to  pursuing  an  occupation  or  common  employment,  is 
beneficial  to  every  individual,  and  incidentally  to  the  community 
at  large, — the  general  public.  Leisure  is  no  less  essential  than 
labor  to  the  well-being  of  man.  Short  intervals  of  leisure  at  stat- 
ed periods  reduce  wear  and  tear,  promote  health,  favor  cleanliness, 
encourage  social  intercoui*se,  afford  opportunity  for  introspection, 
and  retrospection,  and  tend  in  a  high  degree  to  expand  the  thoughts 
and  sympathies  of  people,  enlarge  their  information,  and  ele- 
vate their  morals.  They  learn  how  to  be  and  come  to  realize  that 
being  is  quite  as  important  as  doing.  Without  frequent  leisure, 
the  process  of  forming  character  could  only  be  begun.  It  could 
never  advance  or  be  completed.  People  would  be  mere  machines 
of  labor  or  business, — nothing  more.  If  a  law  which,  in  essential 
respects,  betters  for  all  the  people  the  conditions,  sanitary,  social, 
and  individual,  under  which  their  daily  life  is  carried  on,  and 
which  contributes  to  insure  for  each,  even  against  his  own  will,  his 
minimum  allowance  of  leisure,  cannot  be  rightly  classed  as  a 
police  regulation,  it  would  be  difficult  to  imagine  any  law  that 
could.  With  respect  to  the  selection  of  the  particular  day  in  each 
week  which  has  been  set  apart  by  our  statute  as  the  rest  day  of 
the  people,  religious  views  and  feelings  may  have  had  a  controDing 
influence.     We  doubt  not  they  did  have,  and  it  is  probable  that 
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the  same  views  and  feelings  had  a  very  powerful  influence  in 
dictating  the  policy  of  setting  apart  any  day  whatever  as  a  day  of 
enforced  rest  But  neither  of  these  considerations  is  destructive 
of  the  police  nature  and  character  of  the  statute.  If  good  and 
sufficient  police  reasons  underlie  it,  and  substantial  police  purposes 
are  involved  in  its  provisions,  these  reasons  and  purposes  con- 
stitute its  civil  and  legal  justification,  whether  they  were  or  not  the 
direct  and  immediate  motives  which  induced  its  passage,  and  have 
for  so  long  a  time  kept  it  in  force.  Coui*ts  are  not  concerned  with 
the  mere  beliefs  and  sentiments  of  legislator,  or  with  the  motives 
which  influence  them  in  enacting  laws  which  are  within  legislative 
competency.  That  wliich  is  properly  made  a  civil  duty  by  statute 
is  none  the  less  so  because  it  is  also  a  real  or  supposed  religious 
obligation  ;  nor  is  the  statute  vitiated,  or  in  any  wise  weakened, 
by  the  chance,  or  even  the  certainty,  that  in  passing  it  the  legisla- 
tive mind  was  swayed  by  the  religious,  rather  than  by  the  civil, 
aspect  of  the  measure.  Doubtless,  it  is  a  religious  duty  to  pay 
debts,  but  no  one  supposes  that  this  is  any  obstacle  to  its  being  ex- 
acted as  a  civil  duty.  With  few  exceptions  the  same  may  be  said 
of  the  whole  catalogue  of  duties  specified  in  the  ten  cotnmand- 
ments.  Those  of  them  which  are  purely  and  exclusively  religious 
in  their  nature  cannot  be  or  be  made  civil  duties,  but  all  the  rest 
of  them  may  be,  in  so  far  as  they  involve  conduct  as  distinguish- 
ed from  mere  operations  of  mind  or  states  of  the  affections.  Opin- 
ions may  differ,  and  they  really  do  differ,  as  to  whether  abstaining 
from  labor  on  Sunday  is  a  religious  duty  ;  but,  whether  it  is  or 
not,  it  is  certain  that  the  legislature  of  Georgia  has  presribed  it  as 
a  civil  duty.  The  statute  can  fairly  and  rationally  be  treated  as 
a  legitimate  police  regulation  and,  thus  treated,  ii  is  a  valid  law. 
There  is  a  wide  difference  between  keeping  a  day  holy  as  a  re- 
ligious observance  and  merely  forbearing  to  labor  on  that  day  in 
one's  ordinary  vocation  or  business  pursuit.  Nor  is  the  statute  a 
regulation  of  commerce.  It  applies  alike  to  all  business,  vocations 
and  occupations.  It  concerns  the  general  police  of  the  state  and 
all  interests,  whether  agricultural,  mechanical,  manufacturing,com- 
mercial,  professional,  or  what  not  It  is  universal,  and  rigidly 
impartial,  making  no  discrimination  whatever  for  or  against  com- 
.merce  or  anything  else.  It  puts  no  obstacle  in  the  way  of  trade 
or  its  operations  which  is  not  encountered  by  every  other  class 
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of  worldly  business  or  employment  Non-trading  days  are  noD- 
business  days,  generally,  and  non-working  days  for  all  the  people. 
Trade  may  go  on  when  anything  else  can.  It  stops  only  when, 
and  so  long  as,  there  is  a  complete  suspension  of  worldly  enter- 
prise and  activity.  It  is  required  to  take  no  rest  which  is  not 
appointed  for  everything  else  to  take. 

Having  now  classified  the  colonial  act  of  1762,  as  brought  down 
to  us  in  section  4579  of  the  Code,  it  is  easy  to  see  that  the  later 
legislation,  embraced  in  section  4578  of  the  Code  belongs  to  identi- 
cally  the  same  class,  and  seeks  only  to  enforce  and  render  ef- 
fective, as  respects  the  running  of  freight  trains  on  Sunday,  the 
scheme  of  internal  police  which  the  former  established  as  univer- 
sal throughout  the  state  for  all  industries  and  avocations.  On  the 
assumption  that  the  running  of  such  trains  on  Sunday,  under  or- 
dinary circumstances,  is  not  a  work  of  necessity,  the  running  of 
them  on  that  day  was  already  prohibited  by  virtue  of  the  prior 
statute  when  the  later  one  was  passed.  The  new  legislation  silent- 
ly assumes  that  the  running  of  these  trains  on  Sunday  is  not  a 
work  of  necessity ;  and,  in  express  t<3rms,  it  renders  the  superin- 
tendent, or  other  officer  having  control  of  the  running  of  trains, 
answerable  penally  for  any  running  which  may  be  done  on  that 
day.  As  the  person  having  the  right  and  power  to  prevent  it,  be 
is  held  responsible  for  its  occurrence  whenever  it  does  occur,  save 
when  it  is  done  by  others  in  violation  of  his  own  orders  and  rules. 
The  language  of  the  statute,  so  far  as  now  material,  is  as  follows: 
"  IE  any  freight  train  shall  be  run  on  any  railroaii  in  this  state  on 
the  Sabbath  day  (known  as  Sunday),  the  superintendent  of  trans- 
portation of  such  railroad  company,  or  the  officer  having  charge 
of  the  business  of  that  department  of  the  railroad,  shall  be  liable 
for  indictment  for  misdemeanor  in  each  county  through  which 
such  train  shall  pass.  *  *  *  The  defendant  may  justify  him- 
self by  proof  tliat  such  employes  acted  in  direct  violation  of  the 
orders  and  rules  of  the  defendant"     Code,  §  4578.     The  section 

of  the  Code  just  cited  embraces  qualifying  provisions  added  by 
Acts  1873,  p.  63,  and  Acts  1874,  p.  97.  A  still  further  qualifi- 
cation may  be  found  in  Acts  1882-83  p.  66.  None  of  these 
qualifications  are  directly  pertinent  to  the  present  inquiry.  We 
hold  confidently,  and  without  doubt,  that  section  4578  is  no 
more  a  regulation  of  commerce  than  is  section  4579 :  that  both  are 
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to  be  taken  and  construed  together ;  and  that  the  former  is  part 
and  parcel  of  the  police  system  generalized  in  the  latter,  but  first 
drawn  out  in  one  of  its  details  bj  the  former,  and  applied  to  the 
specific  work  or  business  mentioned,  in  so  far,  and  in  so  far  only, 
as  superintendents  or  train  managers  are  concerned.  In  so  far  as 
employes  engaged  immediately  in  running  freight  trains  on  Sun- 
day are  concerned,  section  4578  has  no  direct  application.  They 
are  still  left  to  be  dealt  with  under  the  other  section.  It  is  almost 
superfluous  to  add  that  we  deem  it  of  no  consequence  that  in  the 
case  now  under  consideration  the  freight  train  run  on  Sunday  was 
merely  passing  through  and  over  some  of  the  territory  of  this 
state  on  its  journey  from  the  state  of  Tennessee  into  the  state  of 
Alabama,  and  was  laden  exclusively  with  goods  and  freight  re- 
ceived on  board  before  it  entered  this  state,  and  consigned  to  points 
in  Alabama  or  beyond.  It  is  no  valid  objection  to  a  police  regula- 
tion that  it  may  incidentally  aflEect  interstate  commerce  or  persons 
engaged  therein.  Almost  any  broad  and  comprehensive  police 
regulation  may  have  such  a  consequence  in  a  greater  or  less  de- 
gree. Nothing  can  be  legitimate  police  which  would  prohibit, 
unduly  restrict,  or  unreasonably  delay  interstate  commerce ;  but 
to  call  a  weekly  halt  to  all  business  of  every  kind  throughout  the 
length  and  breadth  of  the  state  is  to  treat  interstate  commerce  as 
everything  else  is  treated,  and  surely  what  is  exacted  by  law  to 
be  done,  and  has  been  generally  done  in  Georgia  for  more  than 
100  years,  is  not,  in  itself  unreasonable.  The  right  of  every  state 
to  enact  a  similar  law,,  and  the  possible  chance  that  one  state  may 
select  one  day  of  the  week  for  rest,  another  state  another  day,  and 
so  on,  until  a  wide  reach  of  interstate  commerce  would  find  itself 
unable  to  move  at  all,  cannot  fairly  be  urged  in  condemnation  of 
the  police  system  prevailing  at  present  in  Georgia^  Every  system 
is  reasonable  or  not,  according  to  conditions.  When  conditions 
change,  it  is  time  enough  to  change  the  system  ;  and  it  may  well 
be  assumed  that  any  necessary  change  will  be  made  in  due  time. 
S<^  far  as  appears,  and  so  far  as  we  are  aware,  no  day  of  the  week  ex- 
cept Sunday  is  anywhere  in  the  United  States  a  day  of  enforced  rest 
We  are  not  now  practically  concerned  with  what  is  possible  if  other 
days  should,  in  some  of  the  states,  be  preferred  to  Sunday.  Whether, 
in  that  event,  Georgia  must  change  or  they  must  or  no  day  what- 
ever be  protected,  need  not  be  anticipated.     It  is  enough  that, 
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under  present  conditions,  interstate  commerce  is  subjected  to  no 
unreasonable  delay  by  the  Sunday  law  now  in  force.  We  have 
examined  the  case  of  State  v.  Railroad  Co.,  24  W.  Va.  783,  and 
that  of  Norfolk  &  W.  R  Co.  v.  Com.  (Va.) ;  13  S.  E.  Rep.  840. 
We  agree  with  the  former,  and  disagree  with  the  majority  opin- 
ion in  the  latter.     Judgment  affirmed.* 

Interstate  commerce*  Validity  of  state  Sunday  laws  as  applied 
to  interstate  commerce. — The  precise  question  passed  upon  in  the  forego- 
ing case  does  not  appear  to  have  been  decided  elsewhere,  except  in  the  two 
cases  cited  in  the  opinion.  State  ▼.  Railroad  Co.,  24  W.  Va.  783;  and  Norfolk 
&  W.  R.  Co.  V.  Com.  88  Va  95;  18  S.  E.  Rep  840.  In  the  latter  case  thecoart 
says:  "  A  statute  which  forbids  the  running  of  interstate  freight  trains  lietween 
sunrise  and  sunset  on  Sunday  is  by  its  necessary  operation,  no  matter  whs:  its 
professed  object  may  be,  a  regulation  of  commerce.  At  all  events,  it  is  an  ob- 
struction to  interstate  commerce,  which  for  the  purposes  of  the  present  case 
amounts  to  the  same  thing;  for.  in  any  view  it  is  an  invasion  of  the  exclusive 
domain  of  congress,  and  therefore  void.  To  say  that  the  state  may,  in  the  ex- 
ercise of  her  police  powers,  enforce  by  statute  the  observance  of  the  Sablmili, 
not  as  a  religious  duty,  but  as  a  day  of  rest,  is  no  answer  to  the  constitutional 
objection  here  raised.  The  validity  of  such  legislation,  when  not  in  confli*  t 
with  a  higher  law,  is  acknowledged  by  all,  and  its  wisdom  and  propriety  de- 
nied by  none,  certainly  not  by  this  court.  But  when,  in  a  case  like  the  preseni. 
It  contravenes  the  Constitution  of  the  United  States,  the  latter  must  prevail, 
because  it  is  '  the  supreme  law  in  all  matters  relating  to  the  regulation  of  inter 
state  commerce.  Such  a  statute,  if  passed  by  congress,  so  far  as  it  coocerns 
foreign  or  interstate  commerce,  would  be  valid,  not  however  as  an  exercise  of 
the  police  power,  but  as  a  regulation  of  commerce;  and  the  reason  which  would 
make  such  legislation  valid  as  an  act  of  congress,  makes  it  invalid  as  an  act  of 
a  state  legislature.  As  to  the  effect  of  the  statute  in  question,  if  sustained, 
upon  the  commercial  interests  of  the  country,  we  need  not  stop  to  inquire  It  is 
enough  to  say  that,  to  the  extent  indicated,  it  is  not  valid.  In  Henderson  v. 
Mayor  (92  U.  8.  269),  it  was  decided  that,  whatever  may  be  the  nature  and  ex- 
tent of  the  police  power  of  the  state,  '  no  definition  of  it  and  no  urgency  fnr 
its  use,  can  authorize  a  state  to  exercise  it  in  regard  to  a  subject  matter  wlrch 
has  been  confined  exclusively  to  the  discretion  of  congress  by  the  constitution.' 
This  principle  was  reaffirmed  in  Leisy  v.  Hardin  (135  U.  S.  100).  where  it  is 
said  that  such  a  subject  matter  is  not  within  the  police  power  of  a  state,  unites 
placed  there  by  congressional  action;  and  the  observations  of  Mr.  Justice  Mnt- 
thews  in  Bowman  v.  Railway  Co  (125  U.  S.  465)  were  quoted  in  the  opinion, 
to  the  effect  that,  in  view  of  the  commercial  anarchy  and  confusion  that  would 
result  from  the  diverse  exertions  of  power  by  the  several  states  of  the  union, 
it  cannot  be  supposed  that  the  constitution  or  congress  have  intended  to  limit 
the  freedom  of  commercial  intercourse  among  the  people  of  the  several  stalea. 
The  fact,  if  it  be  a  fact,  that  the  statute  in  question  was  not  intended  as  a  regu- 
lation of  commerce,  does  not,  we  repeat.  aflPectthe  case.    There  may  be  no 

*Reported  in  17  S.  E.  Rep.  1009. 
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purpose,  it  has  beeo  held,  upon  the  part  of  a  legislature,  to  violate  the  const!- 
tutiou.  and  yet  a  statute,  enacted  under  the  forms  of  law,  niay,  by  its  necessary 
operation,  injuriously  affect  rights  secured  by  the  constitution,  in  which  case 
the  statute,  lo  that  extent,  must  be  declared  void.  Brimmer  v,  Kebman,  188 
U.  S.  78;  11  Sup.  Ct.  Rep  213.  This  is  merely  stating  in  different  form  the 
proposition  affirmed  in  the  Henderson  case,  namely,  that,  in  whatever  language 
a  statute  may  be  framed,  its  constitutional  validity  must  be  determined  by  its 
natural  and  reasonable  effect,  a  proposition  that  would  seem  to  be  incontro- 
veriible." 

2.  Starte  slatato  bm  to  railroad  tlekets  not  applicable  to  interstate 
orfbreiipi  commeroe— -The  statute  of  Maine  which  makes  a  ticket  for  a 

passage  on  any  railroad  binding  on  the  railroad  company  for  six  years  from  its 
date,  with  the  right  of  the  holder  of  the  ticket  to  stop  off  at  usual  stopping 
places  as  often  as  he  pleases  during  that  period,  cannot  apply  to  a  ticket  pur- 
chased in  Canada  for  a  continuous  passage  on  a  particular  day  over  the  defend- 
ant's road  from  that  province  through  portions  of  the  states  of  Vermont  and 
New  Hampshire  into  Maine.  Such  an  application  of  the  statute  would  work 
an  interference  with  both  foreign  and  interstate  commerce  in  the  carriage  of 
passengers.    La  Farier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  286;  24  Atl.  Rep.  848. 

8«  Separation  of  ^rliite  and  colored  pmwengerg. — A  state  statute  re- 
quiring officers  of  railway  companies  to  assign  passengers  to  coaches  or  com- 
partments set  aside  for  the  use  of  the  race  to  which  they  belong,  is  unconstitu- 
tional as  applied  to  interstate  passengers.  State,  ex  rel.  v.  Hicks,  44  La.  Ann. 
770;  11  8o.  Rep.  74.  See  also  Louisville,  etc.,  R.  Co.  v.  Mississippi,  183  U.  S. 
587;  1  Am.  R.  R.  &  Corp.  Rep.  724. 

4*  Interstate  commerce*  SomB  miscellaneons  decisions. — A  mes- 
sage sent  by  telephone  from  one  state  into  another  is  commerce  between  the 
states,  and  cannot  be  prohibited  or  regulated  by  injunction  in  either  state 
against  persons  or  corporations  engaged  in  sending  such  messages,  because  they 
or  it  do  not  pay  the  taxes  assessed  ngainst  it  by  such  state.  In  re  Pennsylvania 
Tel.  Co.,  48  N.  J.  Eq.  91;  20  Atl.  Rep.  846.  Acts  of  North  Carolina  1891,  c. 
831,  providing  that  persons  selling  seed  in  packages  unmarked  by  the  date 
when  such  seed  were  grown,  except  farmers  selling  seed  in  open  bulk  to  other 
fanners  or  gardeners,  shall  be  guilty  of  a  misdemeanor,  is  unconstitutional  and 
void  under  the  interstate  commerce  clause  of  the  constitution  (article  1,  g  8,  cl. 
3)  with  respect  to  the  selling  of  seed  in  the  original  packages  imported  from 
another  state.  In  re  Sanders,  52  Fed.  Rep.  803.  As  to  licensing  or  taxing 
pe  Idlers  and  agents,  selling  for  manufacturers  and  defders  residing  in  other 
states,  see  City  of  Bloomington  v.  Bourland,  187  HI.  534;  27  N.  E.  Rep.  692; 
McClellan  v.  Pettigrew,  44  La.  Ann.  856;  10  So.  Rep.  868. 
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(Supreme  Court  of  Missouri,  Division  No  1,  June  19,  1898.) 

1.  Municipal  corporations.  Power  to  licbnbb  use  of  btrbbt  for 
flTANDB  FOR  MARKET  PURPOSES.  The  powcr  Contained  in  the  charter  of  St. 
Louis  to  establish,  license  and  regulate  market  places,  and  to  regulate  the  use 
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of  Streets  does  not  authorize  it  to  enact  an  ordinance  for  the  licensing  of  ^Moes 
on  a  street  in  front  of  business  houses  for  produce  dealers'  stands,  such  a  uae  of 
the  street  being  unlawful,  and  a  nuisance  to  the  abutting  owners  and  totbe 
public. 

Wm.   G.  Marshall,  Chas,  &   Broadhead^  and  Leverett  BeU^  for 
appellants,  Thos.  B,  Harvey^  for  respondents. 

Black,  C.  J. — The  city  of  St  Louis,  by  an  ordinance  enacted 
in  due  form  of  law,  set  apart  that  portion  of  Third  and  Broadway 
streets  between  Christy  avenue  and  Howard  street  as  a  market 
"  for  farmers'  and  other  wagons  bringing  produce  to  market  for 
sale,"  and,  by  ordinance,  gave  the  comptroller  power  to  lease 
stands  on  and  along  that  portion  of  the  streets  to  such  vendors  of 
produce.  The  comptroller  gave  public  notice  that  he  would,  on 
a  given  date,  lease  tlie  stands  for  one  year  from  the  1st  April,  1890; 
and  thereupon  the  plaintiffs  brought  this  suit  to  enjoin  the  defend- 
ants from  leasing  stands  in  front  of  their  property.  The  court 
awarded  a  perpetual  injunction,  as  prayed  for,  and  the  defendants 
appealed.  The  evidence  discloses  the  following  further  fact^: 
Third  and  Broadway  constitute  one  continuous  street  The  plain- 
tiff Conrad  Schopp  owns  a  parcel  of  land,  with  a  building  thereon, 
fronting  twenty  feet  on  the  west  side  of  Third  street,  and  the  plain- 
tiffs Lewedag  &  Co.  are  his  tenants.  The  plaintiff,  Jacob  Schopp 
owns  another  parcel  with  buildings  thereon,  fronting  on  the  east 
side  of  Third  street,  occupied  by  the  plaintiffs  the  Jacob  Schopp 
&  Bros.  Fruit  &  Produce  Company,  a  corporation  organized  under 
the  laws  of  this  state.  These  tenants  are  engaged  in  the  business  of 
buying  and  selling,  at  wholesale  and  retail,  fruits,  vegetables,  and 
other  garden  produca  They  carry  on  a  large  business.  The  street 
in  front  of  their  buildings  is  from  fifty -five  to  sixty  feet  wide,  and 
has  become  a  crowded  thoroughfare  for  wagons  and  loaded  vehicles 
because  of  cable  railroads  and  the  grades  on  the  adjacent  streets. 
For  four  years  prior  to  the  commencemnent  of  this  suit,  the  city 
had  annually  leased  to  hucksters  spaces  in  front  of  the  property 
owned  and  occupied  by  the  plaintiffs,  about  ten  feet  wide,  and 
extending  from  the  curb  out  into  the  street  a  distance  of  fifteen  or 
seventeen  feet  Spaces  of  ten  to  twenty  feet  wide  were  left  be- 
tween the  spaces  so  leased.  The  hucksters  and  others  leasing  the 
spaces  come  in  on  all  week  days  before  daylight^  and  back  their 
wagons  in  on  the  leased  spaces  up  against  the  curb.     They  stand 
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on  the  sidewalk,  and  sell  their  produce  from  their  wagons.  As  a 
rule,  they  remain  until  8  or  9  o'clock  in  the  forenoon,  but  it  ap- 
})ears  they  often  remain  until  8  o'clock  in  the  afternoon.  The 
proof  is  clear  to  the  effect  that  these  market  wagons  materially  in- 
terfere with  the  business  carried  on  by  the  plaintiffs,  by  causing 
the  street  to  become  blockaded ;  and  they  render  it  difficult  and 
often  impossible  for  the  plaintiffs  to  get  their  wagons  up  to  the 
ourb  in  front  of  their  houses.  Parts  of  these  streets  between  Christy 
avenue  and  Howard  street  have  been  used  for  such  market  pur- 
poses since  1861,  and  perhaps  longer,  but  the  street  in  front  of  the 
buildings  owned  and  occupied  by  the  plaintiffs  was  not  so  used 
until  four  years  before  the  commencement  of  this  suit 

An  abutting  property  owner  has  the  same  rigiit  to  the  use  of 
the  street  that  the  public  have,  and,  in  addition  thereto,  he  has 
rights  which  are  special  to  himself,  as  the  right  of  ingress  and 
egi-ess,  and  this  right  is  a  property  right  which  he  may  protect 
Ferrenbach  v.  Turner,  86  Mo.  416 ;  Glaessner  v.  Association,  100 
Mo.  508  ;  18  S.  W.  Rep.  707.  An  obstruction  in  a  street  or  high- 
way may  be  both  a  public  and  a  private  nuisance,  and  in  such 
cases  the  private  citizen  who  is  specially  injured  may  have  injunc- 
tive relief.  Glaessner  v.  Association,  supra]  McDonald  v.  Newark, 
42  N.  J.  Eq.  186 ;  7  Atl.  Rep.  855 ;  Elliott,  Roads  &  S.  496. 
That  the  plaintiffs  here  are  specially  injured  admits  of  no  doubt, 
but  it  is  insisted  by  the  defendants  that  the  city  of  St  Louis  has 
the  right  and  power  to  lease  out  portions  of  the  street  surface  to 
hucksters  and  others  for  market  purposes,  and  whether  the  city 
has  such  right  is  the  real  question  in  this  case. 

The  scheme  and  charter  of  the  city  of  St  Louis  gives  to  it,  among 
others,  the  following  powers :  First,  "  to  estJiblish  market  places  and 
meat  shops,  and  license,  regulate,  sell,  lease,  abolish,  or  otherwise 
dispose  of  the  same ;  "  second,  "  to  designate  the  place  where  such 
articles  shall  be  sold,"  that  is  to  say,  "  meat,  poultry,  fish,  and 
vegetables;"  and,  third,  "to  regulate  the  use  of  streets."  The 
jx)wers  conferred  by  the  first  and  second  of  the  above  paragraphs 
are  expressed  in  general  words,  and  it  cannot  be  said  that  they 
give  the  city  any  power  to  convert  the  public  streets  into  market 
places^  Says  Dillon  :  "  But  power  to  a  municapal  corporation  to 
establish  markets  and  build  market  houses  will  not  give  the  author- 
VOL.  VIII — 50 
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ity  to  build  on  a  public  street  Such  erections  are  nuisances^ 
though  made  by  the  corporation,  because  the  street,  and  the  entire 
street,  is  for  the  use  of  the  whole  people.  They  are  nuisances 
when  built  upon  the  streets,  although  sufficient  space  be  left  for 
the  passage  of  vehicles  and  persons."  Dill.  Mun.  CJorp.  (ith  Ed.) 
§383.  And  the  text  has  the  support  of  the  following  cases: 
Wartmari  v.  Philadelphia,  33  Pa.  St  202-210 ;  State  v.  Mobile,  5 
Port  (Ala.)  279 ;  State  v.  Lavarack,  34  N.  J.  Law,  201.  The  case 
last  cited  goes  much  further,  and  holds  that  the  legislature  has  no 
power  to  authorize  a  market  to  be  held  in  a  public  street  of  a  city 
without  providing  for  compensation  to  abutting  property  owners, 
as  to  which  proposition  we  express  no  opinion  in  the  present  case. 
If  the  city  has  any  power  to  lease  out  portions  of  the  street  surface 
to  hucksters,  it  arises  from  the  power  **  to  regulate  the  use  of 
streets."  This  power  to  regulate  the  use  of  streets  is  not  confined 
to  the  regulation  of  travel  thereon,  but  under  it  the  city  may  allow 
gas,  water,  and  sewer  pipes  to  be  laid  therein,  and  may  cause  wells 
therein  to  be  filled  (Ferrenbach  v.  Turner,  $upra\  and  may  permit 
the  erection  and  maintenance  of  telephone  poles  thereon.  Julia 
BIdg.  Ass'n  V.  Bell  Telephone  Co.,  88  Mo.  258.  All  these  uses  are 
consistent  with  the  uses  for  which  streets  are  acquired  or  dedicated; 
but  it  does  not  follow  from  anything  said  in  any  of  the  cases  just 
cited  that  the  city  may  lease  out  portions  of  the  streets  for  huckster's 
stands  and  stalls.  A  general  power  to  regulate  the  use  of  streets 
cannot  and  ought  not  to  be  construed  to  give  the  city  a  right  to 
create  a  nuisance  in  the  streets,  or  to  devote  them,  or  any  part 
thereof,  to  any  purpose  inconsistent  with  the  right  of  the  public  or 
abutting  property  owners.  The  "  public  highways  belong,  from 
side  to  side  and  from  end  to  end,  to  the  public ;  "  and  "  the  public 
are  entitled,  not  only  to  a  free  passage  along  the  highway,  but  to 
a  free  passage  along  any  portion  of  it  not  in  the  actual  use  of  some 
other  traveler,"  and  the  abutting  property  owner  has  the  right  to 
the  free  and  unobstructed  passage  to  and  from  his  property.  Said 
Lord  Ellenborough  in  Rex  v.  Cross,  3  Camp  224 :  "And  is  there  any 
doubt  that  if  coaches,  on  the  occasion  of  a  route,  wait  an  unreason- 
able length  of  time  in  the  public  street,  and  obstruct  the  transit  of 
his  majesty's  subjects  who  wish  to  pass  through  it  in  carriages  or  on 
foot,  the  persons  who  cause  and  permit  such  coaches  so  to  wait  are 
guilty  of  a  nuisance  ?  "     Teamsters  may  not  unreasonably  block 
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the  public  way,  or  stop  their  teams  and  vehicles  for  such  a  time 
and  in  such  a  place  as  to  unreasonably  interfere  with  the  public 
travel.  Elliott^  R)ads  &  S.  481,  and  cases  cited.  Other  cases  are 
more  directly  in  point  here.  Thus,  in  McDonald  v.  Newark,  42 
N.  J.  Eq.  187  ;  7  Atl.  Rep.  855,  the  plaintiff  owned  and  occupied 
a  dwelling  house  fronting  upon  a  public  street  The  city  permit 
ted  hucksters  of  vegetables  and  other  country  prodilce  to  occupy 
the  side  of  the  street  in  front  of  plaintiff's  house.  The  court  held 
that  this  use  of  the  street  for  a  market  place  was  both  a  public  and 
a  private  nuisance,  and  awarded  the  plaintiff  injunctive  relief.  See, 
also,  People  v.  Mayor,  etc.,  59  How.  Pr.  278.  In  the  case  now  in 
hand  the  city  proposes  to  lease  out  spaces  of  the  street  in  front 
of  the  business  houses  owned  and  occupied  by  the  plaintiffs,  such 
spaces  to  be  used  daily  for  the  sale  of  garden  products  and  the 
like,  to  the  special  injury  of  the  plaiiitiffa  Such  a  use  of  the 
streets  is  unlawful,  because  inconsistent  with  the  rights  of  the  pub- 
lic and  the  plaintiff^  The  judgment  is  therefore  affirmed-  All 
concur.* 

Use  of  street  Ibraauurket.  Bights  of  almttiiifl^  owners.— The  use  of 
a  street  for  market  purposes  is  entirely  foreign  to  its  legitimate  uses  as  a 
higliway,  and  such  a  use  cannot  be  made  without  compensation  to  the  abutting 
ownerB.  In  addition  to  the  cases  cited  in  the  opinion  of  the  principal  case  to 
this  effect,  is  that  of  Lutterloh  v.  Cedar  Keys,  16  Fla.  806.  See  also  6  Am.  R 
R.  &  Ck>rp.  Rep.  848,  note  28;  Lewis  £m.  Dom.  g  182. 
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(Supreme  Court  of  Georgia.    April  24,  1898.) 

1.    COMICON  CARRIERS.      WhAT  CONBTITUTB8  A  THROUGH  CONTRACT.      When 

the  carrier  gives  the  shipper  a  bill  of  lading  which  states  that  the  goods  received 
are  to  be  transported  by  itself  and  connecting  carriers  to  a  certain  point  beyond 
the  terminus  of  its  line,  and  there  delivered  to  a  parti  ular  person,  and  the 
shipper  at  the  same  time  pays,  or  agrees  to  pay,  the  freight  for  the  whole 
route,  this  constitutes  a  contract  for  through  shipment,  for  the  performance  of 
which,  beyond  as  well  as  to  the  terminus  of  its  own  line,  the  contracting  car- 
rier is  responsible. 

2.  LnnTATioNS  of  ltabtlitt.  Assent  of  shtfpbr  to  stipulations  m  bilij 
OP  LADING.  Mere  acceptance  of  the  bill  of  lading  does  not  establish  the  ship- 
per's assent  to  limitations  of  liability  contained  therein,  and  consequently  stipu- 
latioDS  in  a  through  bill  of  lading  by  which  the  initial  carrier  seeks  to  confine 

♦Reported  in  22  S.  W.  Rep.  89». 
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its  liability  to  its  own  line,  and  which  are  not  expressly  assented  to  by  the 
shipper,  do  not  change  the  nature  of  the  contract  and  are  not  binding  upon 
him. 

3.  Stipulation  as  to  noticb  of  loss  or  damage.  A  stipulation  in  a  bill 
of  lading  which  exempts  the  carrier  from  liability  unless  notice  is  given  of  the 
damage  within  a  specified  time  is  one  of  the  matters  forbidden  by  section  2068 
^f  the  Code,  and  is  not  effectual  without  proof  of  assent  thereto)  by  the  shipper. 

4.  Damage  to  perishable  goods.  Burden  of  proof  on  carrier  to 
SHOW  freedom  from  negligence.  When  goods,  though  perishable,  or  liable 
to  rapidly  deteriorate  from  internal  causes,  are  damaged  while  in  the  handaof 
the  carrier,  the  burden  of  proof  is  upon  him  to  show  either  that  he  was  free 
from  negligcDce,  or  that,  notwithstanding  his  negligence,  the  damage  occurred 
without  his  fault;  that  is,  that  his  negligence  did  not  contribute  to  the  damage. 

6.  Rule  as  to  time  of  delivery  when  bill  of  lading  silent.  Evi- 
dence AND  pleadings.  The  bills  of  lading  being  silent  as  to  the  time  withio 
which  delivery  was  to  be  made  at  New  York  and  Philadelphia,  the  law  pre- 
sumes it  was  to  be  done  in  a  reasonable  time,  and  parol  evidence  is  not  admis- 
sible to  negative  this  presumption  by  showing  that  a  definite  and  specific  time 
'was  agreed  upon  either  expressly  or  by  implication. 

6.  The  declaration  alleging  an  undertaking  to  deliver  in  a  specific  time,  bat 
none  to  deliver  in  a  reasonable  time,  evidence  of  what  would  be  a  reasonable 
time  was  inadmissible,  and  no  recovery  could  be  had  under  the  declaration  as 
it  stands  for  failure  to  deliver  in  a  reasonable  time.  If  the  necessary  allegaiioo 
is  supplied  by  amendment,  all  the  relevant  facts  and  circumstances  touch- 
ing the  particular  shipment,  as  well  as  touching  that  class  of  shipments  gener- 
ally, may  be  shown  to  ascertain  what  length  of  time  would  be  reasonable. 

ACTION  by  Hasselkus  &  Stewart  against  the  Central  Railroad 
&  Banking  Company  for  damages  to  fruit  by  delay  in  trans- 
poitation.     PlaintiflEs  had  judgment,  and  defendant  brings  error. 

Bcdl  it  Ilummojidj  for  plaintiff  in  error,   Stewart  <t  Danid^ 
for  defendants  in  error. 

Simmons,  J. — 1.  The  action  was  for  damages  to  fruit  from  de- 
lay in  transportation.  The  plaintiflfe  recovered,  and  the  defendant 
moved  for  a  new  trial,  which  was  refused,  and  it  excepted.  The 
shipments  were  made  from  Griffin,  Ga.,  on  the  defendant  s  line  of 
railroad,  under  bills  of  lading  issued  by  the  defendant,  which 
were  headed  ''  Central  Railroad  and  Banking  Company  and  Con- 
nections. Through  Bill  of  Lading,"  and  which  stated  that  the 
fruit  was  received  in  apparent  good  order  and  condition,  consign- 
ed to  certain  named  parties  in  New  York  and  Philadelphia,  to  be 
transported  by  the  defendant,  and  connecting  carriers,  via  At- 
lanta, to  the  station  or  wharf  nearest  to  its  ultimate  destination. 
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The  defendant  at  the  same  time  took  from  the  shippers  a  guaranty 
of  the  freight  charges  for  the  entire  route.  It  was  contended  that 
the  defendant  was  not  liable,  because  there  was  no  delay  or  dam- 
age on  its  own  line,  wbich  ended  at  Atlanta,  and  because  as  to- 
any  delay  or  damage  beyond  its  line  it  was  released  by  the  con- 
tracts of  shipment,  the  bills  of  lading  stipulating  that  '*  the  liability 
of  each  carrier  as  to  goods  destined  beyond  its  own  route  shall  be 
terminated  by  proper  deliveiy  of  them  to  the  next  succeeding 
carrier,"  and  "  in  case  of  loss,  detriment,  or  damage,  or  delay  in 
the  ti^ansportation  thereof,  imposing  any  liability  hereunder,  the 
carrier  in  whose  actual  custody  they  were  at  the  time  of  such  loss, 
damage,  detriment,  or  delay,  sliall  alone  be  responsible  therefor." 
The  bills  of  lading  were  signed  only  by  the  agent  of  the  defend- 
ant, and  it  does  not  appear  that  these  stipulations  were  expressly 
assented  to  on  the  part  of  the  shippei-s.  The  Code  (section  2068), 
declares  that  "a common  carrier  cannot  limit  his  legal  liability  by 
any  notice  given,  either  by  publication  or  by  entry  on  receipts 
given  or  tickets  sold.  He  may  take  an  express  contract,  and  will 
then  be  governed  thereby."  According  to  the  decisions  of  this 
court  in  Central  R  Co.  v.  Dwight  Manuf'g  Co.  75  Ga.  609,  and 
Falvey  v.  Railroad  Co.,  76  Ga.  597,  when  a  common  oirrier  gives 
the  shipper  a  bill  of  lading  which  states  that  the  goods  received  are 
to  be  transported  by  itself  and  connecting  carriers  to  a  certain 
point  beyond  the  terminus  of  its  line,  and  there  delivered  to  a  par- 
ticular person,  and  the  shipper  at  the  same  time  pays  such  carrier, 
or  agrees  with  it  to  pay  the  freight  charges  for  the  whole  route, 
this  constitutes  a  contract  for  through  shipment,  for  the  perform- 
ance of  which,  beyond  as  well  as  to  the  terminus  of  its  own  line, 
the  contracting  carrier  is  responsible ;  and,  under  the  first  of  these 
authorities,  additional  stipulations  in  the  bill  of  lading  by  which 
the  carrier  seeks  to  confine  its  liability  to  its  own  line,  and  which 
are  not  expressly  assented  to  by  the  shipper,  do  not  change  the 
nature  of  the  contract,  and  are  inoperative  as  limitations  of  the 
carrier's  liability.  Mere  acceptance  of  the  bill  of  lading  does  not 
establish  the  shipper  s  assent  to  stipulations  of  this  kind.  See, 
further,  as  to  the  character  of  the  contract,  Railway  Co.  v.  Pritch- 
anl,  77  Ga  412,  1  S.  E.  Rep.  261,  and  Atlanta  &  W.  R  R  Co.,  v. 
Texas  Grate  Co.  81  Ga.  610,  9  S.  E.  Rep.  600.  A  different  con- 
tract  is  not  shown  by  evidence  that  the  carrier  was  not  interested 
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ia  the  rate  contracted  for  as  to  the  part  of  the  route  beyond  its 
own  terminus,  but  received  only  its  regular  *'  local "  rate  from  the 
connecting  carrier.  It  follows  that  the  court  below  did  not  err  in 
declining  to  give  in  charge  to  the  jury  the  requests  set  out  in  the 
Sd,  4th,  and  5th  grounds  of  the  motion  for  a  new  trial 

2.  Another  stipulation  under  which  the  defendant  claimed  ex- 
emption from  liability  was  the  following:  "All  claims  for  damage  to 
goods  must  be  made,  and  the  nature  and  extent  thereof  fully  dis- 
closed, in  the  presence  of  the  agent  of  the  carrier  having  the  same 
in  their  custody,  before  they  are  removed  from  the  stiition  or 
wharf.  Unless  written  demand  for  damages  shall  be  made  upon 
the  carrier  liable  therefor,  or  upon  the  carrier  which  actually  de- 
livered the  goods,  within  ten  days  after  delivery  all  claims  for  dam- 
age shall  be  taken  to  have  been  waived,  and  no  suit  shall  there- 
after be  maintained  to  recover  the  same."  It  was  contended  that 
the  court  erred  in  charging  the  jury  that  this  was  not  binding  upon 
the  plaintiffs  unless  they  "  signed  it,  or  understood  and  agreed  to 
it  in  such  manner  as  would  indicate  that  it  was  clearly  made  a 
part  of  the  contract"  What  we  have  said  as  to  other  stipulations 
in  the  bills  of  lading  applies  also  to  this.  Under  the  decision  of 
tliis  court  in  Express  Co.  v.  Barnes,  86  Ga.  632,  it  is  an  attempt 
to  limit  the  legal  liability  of  the  carrier,  and  is  not  effectual  with 
out  proof  of  assent  thereto  by  the  shipper. 

3.  When  goods  are  damaged  in  the  hands  of  the  carrier,  the 
burden  of  proof  is  upon  it  to  show  that  it  was  free  from  n^li- 
gence,  or  that,  notwithstanding  its  negligence,,  the  damage  occurr- 
ed without  its  fault ;  that  is  that  its  negligence  did  not  contribute 
to  the  damage ;  and  no  exception  to  the  rule  arises  from  the  fact 
that  the  goods  are  perishable,  or  liable  to  deteriorate  rapidly  from 
internal  causea  In  all  cases  the  presumption  of  law  is  against 
the  carrier.  Code  §§  2066,  2064.  As  used  in  those  sections,  the 
word  "loss*'  includes  injury  or  damage  to  the  goods.  Railroad 
Co.  V.  White,  88  Ga.  813 ;  15  S.  E.  Rep.  802. 

4  The  office  of  a  bill  of  lading  is  to  embody  the  contract  of 
carriage,  as  well  as  to  evidence  the  receipt  of  the  goods ;  and  when 
the  shipper  accepts  it  without  objection  before  the  goods  have 
been  shipped,  and  permits  the  carrier  to  act  upon  it  by  proceeding 
with  the  shipment,  it  is  to  be  presumed  that  he  has  accepted  it  as 
containing  the  contract,  and  that  he  has  assented  to  its  terms,  ex- 
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cept,  as  we  have  seen,  in  so  far  as  it  undertakes  to  limit  the  gen- 
eral liability  of  the  carrier.  Incident  to  every  such  contract  are 
certain  matters  which,  when  not  expressd  in  the  instrument,  enter 
into  and  form  a  part  of  it  by  implication  of  law,  and  one  of  these 
is  the  time  of  performance.  If  no  time  is  expressed,  the  instru- 
ment is  not  on  that  account  to  be  regarded  as  incomplete,  so  as  to 
admit  proof  of  a  distinct  and  separate  agreement  as  to  time.  In 
such  case  the  parties  are  presumed  to  have  intended  that  the 
carrier's  obligation  as  to  the  time  of  performance  shall  not  extend 
beyond  that  imposed  upon  it  by  law  in  all  undertakings  for  the 
transportation  and  delivery  of  goods,  and  which  requires  no  more 
than  that "  the  same  be  done  without  unreasonable  delay."  Code, 
§  2073.  This  implied  agreement  is  as  much  a  part  of  a  bill  of  lad- 
ing silent  as  to  the  time  of  performance  as  if  expressed  in  it  in  so 
many  words,  and  the  rule  which  forbids  the  introduction  of  parol 
proof  to  vary  the  terms  of  a  written  instrument  excludes  evidence 
of  a  prior  or  contemporaneous  parol  agreement  that  the  goods 
shall  be  delivered  within  a  definite  and  specific  tima  "  There  is 
no  rule  of  law  better  settled  or  more  salutary  in  its  application  to 
contracts  than  that  which  precludes  the  admission  of  parol  evidence 
to  contradict  or  substantially  vary  the  legal  import  of  a  written 
agreement"  See  Martin  v.  Cole,  104  U.  S.  36,  38;  Naumberg  v. 
Young,  44  N.  J.  Law,  831 ;  Jones,  Com.  &  Tr.  Cont  308,  309, 
193-195,  245  et  seq.  In  Hutchinson  on  Carriers  (Ed.  1891,  §§  126, 
127a)  it  is  said  :  "  Except  in  the  recital  or  acknowledgment  of  the 
receipt  of  goods  and  of  their  quality  and  condition  when  received, 
bills  of  lading  are  strictly  written  contracts  between  the  parties, 
and  come  within  the  general  rule  which  precludes  the  introduction 
of  parol  evidence  to  contradict  or  vary  such  contracts :  *  *  * 
and  not  only  is  such  evidence  inadmissible  to  change  or  vary  in 
'any  particular  the  express  terms  of  the  contract,  bnt  in  these  in- 
struments, as  in  all  other  written  contracts,  there  may  be  implied 
obligations  as  to  which  the  contract  may  be  entirely  silent,  but 
which  result  by  necessary  implication  or  construction  from  the 
very  nature  of  the  contract  itself ;  and  such  implied  obligations 
can  no  more  be  varied  by  verbal  evidence  than  the  express  writ- 
ten stipulation  of  the  parties."  See,  also.  Railroad  Co.  v.  Wilson 
(Ind-  Sup.),  21  N.  E.  Rep.  341,  and  Pennsylvania  Co.  v.  Clark, 
(Ind.  App.),  27  N.  E.  Rep.  686.     In  the  case  last  cited  it  was  held 
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that  parol  proof  was  inadmissible  to  show  an  undeitaking  to  ship 
on  a  certain  train,  the  bill  of  lading  being  silent  as  to  the  time  of 
shipment,  and  the  effect  of  such  evidence  being  to  vaiy  the  im- 
plied agreement  to  ship  within  a  reasonable  time.  "An  agreement 
to  do  a  thing  within  a  definite  time  can  never  be  identical  in  spirit 
or  substance  with  an  agreement  to  do  it  within  a  time  not  fixed, 
and  which  in  law  is  to  be  merely  a  reasonable  time ;  and,  where 
the  written  contract  is  left  in  that  indefinite  shape,  an  agreement 
to  make  it  definite  is  an  agreement  to  alter  it ;  and  this  cannot  be 
done  by  any  contemporaneous  parol  understanding."  Stange  ?. 
Wilson,  17  Mich.  346 ;  Furniture  etc.,  Co.  v.  Mead  (Minn.),  44 
N,  W.  Rep.  306 ;  Stone  v.  Harmon,  31  Minn.  612 ;  19  N.  W.  Kepi 
88  ;  Driver  v.  Ford,  90  111.  595.  The  responsibility  imposed  upon 
the  carrier  by  the  implied  contract  or  duty  to  transport  and  de- 
liver within  a  reasonable  time  is  merely  that  of  an  ordinary  bailee 
for  hire,  and  renders  the  carrier  liable  only  for  such  damages  from 
delay  as  the  bailee  may  have  suffered  by  its  negligence ;  but,  if 
the  contract  is  that  this  service  shall  be  performed  within  a  certain 
specified  time,  the  carrier  will  be  held  to  strict  performance,  and 
no  degree  of  diligence  will  excuse  the  failure  to  perform  within 
that  time.  In  the  present  case  the  bills  of  lading  were  silent  as  to 
the  time  of  transportation  and  delivery,  but  the  plaintiffs,  overob- 
jection,  were  permitted  to  introduce  evidence  to  show  a  prior  and 
contemporaneous  parol  agreement  that  the  goods  were  to  be  ship- 
ped by  a  certain  "  fast  freight  schedule,"  which  was  also  admitted 
in  evidence  over  the  defendant's  objection,  and  which  stated  that 
fruit  trains  shipped  under  it  would  leave  Atlanta  at  a  certain 
hour,  "  arriving  in  New  York  before  12  o'clock  the  second  night, 
in  good  time  for  early  market  of  the  third  morning."  Uuder  tbe 
pleadings,  the  court  erred  in  admitting  this  testimony.  The  plain- 
tiffs having  proven  a  written  contract  of  carriage,  a  part  of  which 
was  an  implied  stipulation  that  the  carrier  should  be  allowed  a 
reasonable  time  for  performance,  they  could  not  be  permitted  in 
this  manner  to  substitute  a  warranty  to  deliver  within  a  definite  and 
specific  time.  If  the  underatanding  of  the  shippers  was  that  the 
goods  were  to  be  delivered  within  a  certain  time^  and  it  was  in- 
tended that  this  should  form  a  paii;  of  the  contract,  they  shoald 
have  seen  to  it  that  this  understanding  was  embraced  in  the  writ- 
ten instrument  which  the  carrier  tendered  them  as  containing  the 


contract  of  carriage.  But  tbey  accepted  it  as  it  stood,  withoat 
objection,  and  permitted  the  goods  to  be  shipped  under  it ;  and 
it  is  not  pretended  that  tbe  understanding  as  to  delivery  in  a  speci- 
fied time  was  omitted  by  fraud  or  mistake.  A  bill  of  lading  thus 
accepted  and  acted  upon,  though  signed  only  by  the  carrier,  has 
the  same  effect,  as  to  being  varied  by  parol,  as  if  signed  also  by 
the  shipper,  and  must  be  looked  to  as  the  final  repository  and  sole 
evidence  of  the  contract  of  carriage  17  Amer,  &  Eng.  Ena  Ijaw, 
tit  "  Parol,"  482.  And  see  Railroad  Co.  v.  Shomo  (Ga.  ;  Oct 
term,  1892) ;  16  Si  E.  Rep.  220,  and  authorities  cited. 

6.  Had  the  plaintifE  sued  upon  the  implied  contract  or  duty  to 
deliver  within  a  reasonable  time,  evidence  as  to  the  schedule  might 
have  been  received,  together  with  all  other  relevant  facts  and 
circunistaDces  touching  that  particular  shipment,  as  well  as  touch- 
ing that  class  of  shipments  generally,  to  ascertain  what  length  of 
time  would  be  reasonable  ;  but  the  contract  alleged  was  a  contract 
to  deliver  in  a  definite  and  speciSc  time,  and  the  plaintiffs  must 
be  held  to  tbe  case  stated  in  the  declaration.  Evidence  as  to- 
what  would  be  a  reasonable  time  was  therefore  inadmissible,  and 
no  recovery  could  be  had  for  failure  to  deliver  in  a  reasonable 
time.  See  Pennsylvania  Co.  v.  Clark  (Ind.  App.)  27  N.  E.  Rep. 
586,  and  Snow  v.  Railroad  Co.,  109  Ind.  422  ;  9  N.  E.  Rep.  702. 

If  the  necessary  allegation  is  supplied  by  amendment,  evidence 
as  to  what  would  be  a  reasonable  time  will  then  be  admissible. 
It  follows  that  the  court  below  erred  in  not  granting  a  new  trial. 
Judgment  reversed.* 

COMMON  CARRIERS.    VALIDITY  OP  8TIPOLATION8  REQUIRINO 

NOTICE  OP  CLAIM  POR  DAMAGES, 

l.T»ltdHy'<rfwichrtlpnlfctlowyna»llr.-StlpulatloDaincarrler'Bcon- 

ncta,  requiring  tbeshipper  to  present  to  Ihe  compaaj  or  Its  agODla,  witbina  apeci- 

fl«d  Ume,  his  claim  for  loss  of.  or  Injury  to.  the  property  shipped ,ac«  upheld  when 

the  requirements  are  renaonable.     Chicago  &  A,  B.  Co.  v.  Sinims.  18  III.  App. 

68:  BUck  v.  Wabash,  etc.,  R.  Co.,  Ill  Hi.  351;  U.  S.  Express  Co.  v.  Harris, 

SI  Ind.  131;  Goggln  v.  Eansas  Pacific  R.  Co.,  12  Kan.   416;  Bpntgue   v.   Mis- 

•nuri  Pac.  R.  Co.,  84  Kan.  847;  Atchison,  T.  &  8.  F.   R.  Co.  v.  Temple,  47 

Eaa.  7;  27  Pac.  Rep.  *8i  Atchison.  T.  AB.F.JL  Co.  v.  DUl,  48  Kan.  ilO;  29 

Ptc.  Rep.  148;  McKinney  v.  Louisville  4  N.  R.  Co.,  87  Ky.  826;  Armstrong 

T.  Chicago,  etc.,  R.  Co.  (Minn.),  54  N.  W.  Rep.  1069;  8oulheraExppe«aCo.  v. 

•  Reported  in  17  8.  E.  Rep.  888. 
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Hunnicutt,  54  Miss.  666;  Rice  v.  Kansas  Pac.  R.  Co.»  63  Mo.  314;  Oxley  ?. 
St.  Liouis,  etc.,  R.  Co.,  65  Mo.  629;  Dawson  v.  St.  Louis,  etc  ,  R.  Co.,  76  Mo. 
514;  Hess  v.  Missouri  Pac.  R.  Co.,  40  Mo.  Apo.  202;  Merrill  v.  Am.  Express 
Co.,  62  N.  H.  514;  Jennings  v  Grand  T.  H.  Co.,  127  N.  Y.  438;  5  Am.  R  R 
&  Corp.  Rep.  548;  S.  C,  52  Hun,  227;  Smith  v.  Dinsmore,  9  Daly,  188;  Hirsh- 
berg  V.  Dinsmore,  12  Daly,  429;  Selby  v.  Wilmington  &  W.  R.  Co.  (N.  C), 
18  S.  E.  Rep.  88;  Bennett  v.  Northern  Pac.  R.  Co.,  12  Or.  49;  Weir  v.  Express 
Co.,  5  Phila.  855;  Southern  Express  Co.  v.  Glenn,  16  Lea,  472;  Texas  &  P.  R 
Co.  V.  Adams,  78  Tex.  872;  14  S.  W.  Itep.  666;  Missouri  Pac.  R.  Co.  v.  Har- 
ris, 67  Tux.  166;  Missouri  Pac.  R.  Co.  v.  Cornwall,  70  Tex.  611;  McCartyv. 
Gulf,  etc.,  R.  Co.,  79  Tex.  33;  15  S.  W  Rep.  164;  Gulf,  etc.,  R.  Co.  v.  Gate- 
wood,  79 Tex  8);  14  S.  W.  Rep.  913;  Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tex. 
602;  16  S.  W.  Rep.  441;  Gulf,  etc..  R.  Co.  v.  Trawick.  80  Tex.  270;  15  8. 
W.  Rep.  568;  Express  Co.  v.  Caldwell.  21  Wall.  264;  Lewis  v.  Great  Western 
R.  Co.,  5  H.  &  N.  867.  In  next  to  the  last  case  cited  the  court  says:  '*  A  com- 
mon carrier  is  always  responsible  for  his  negligence,  no  matter  what  his  stipu- 
lations may  be.  But  an  agreement  that  in  case  of  a  failure  by  the  carrier  to  de- 
liver the  goods,  a  claim  shall  be  made  by  the  bailor,  or  by  the  consignee,  within 
a  specified  period,  if  that  period  be  a  reasonable  one,  is  altogether  of  a  different 
character.  It  contravenes  no  public  policy.  It  excuses  no  ncgligince.  It  is 
perfectly  consistent  with  holding  the  carrier  to  the  fullest  measure  of  good 
faith,  of  diligence,  and  of  capacity,  which  the  strictest  rules  of  the  common 
law  ever  required.  And  it  is  intrinsically  Just  as  applied  to  the  present  case. 
The  defendants  are  an  express  company.  We  cannot  close  our  eyes  to  the  na- 
ture of  their  business.  They  carry  small  parcels,  easily  lost  or  mislaid,  and  not 
easily  traced.  They  carry  them  in  great  numbers.  Express  companies  are 
modern  conveniences,  and  notoriously  they  are  very  largely  employed.  They 
may  carry,  they  often  do  carry  hundreds,  even  thousands  of  packages  daily. 
If  one  be  lost,  or  alleged  to  be  lost,  the  difficulty  of  tracing  it  is  increased  by 
the  fact  that  so  many  are  carried,  and  it  becomes  greater  the  longer  the  search 
is  delayed.  If  the  bailor  may  delay  giving  notice  to  them  of  a  loss,  or  mak- 
ing a  claim  indefinitely,  they  may  not  be  able  to  trace  the  parcels  bailed,  and 
to  recover  them,  if  accidently  missent,  or  if  they  have  in  fact  been  properly  de- 
livered. With  the  bailor  the  bailment  is  a  single  transaction,  of  which  be  has 
full  knowledge;  with  the  bailee,  it  is  one  of  a  multitude.  There  is  no  hard- 
ship in  requiring  the  bailee  to  give  notice  of  the  loss,  if  any,  or  make  a  claim 
for  compensation  within  a  reasonable  time  after  he  has  delivered  the  parcel  to 
the  carrier.  There  is  great  hardship  in  requiring  the  carrier  to  account  for  the 
parcel  long  after  that  time,  when  he  has  had  no  notice  of  any  failure  of  daty 
on  his  part,  and  when  the  lapse  of  time  has  made  it  difficult,  if  not  impossible 
to  ascertain  the  actual  facts.  For  these  reasons  such  limitations  have  been  held 
valid  in  similar  contracts,  even  when  they  seem  to  be  less  reasonable  than  in 
the  contracts  of  common  carriers." 

Similar  stipulations  in  the  contracts  of  telegraph  companies,  and  in  insuranoe 
contracts,  have  been  upheld  as  reasonable  and  valid.  Hill  v.  Western  Union 
Tel.  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  400  and  note;  Western  Union  TeL  Go.  T. 
Culberson,  79  Tex.  65;  15  S.  W.  Rep.  219. 


Ckntkal  R  R.  &  Banking  Co.  v.  Hasselkl's  et  al.    408 

8.  Reaaonableneofl  of  saeh  sttpnlatioiui  aa  to  ttnie.  place,  etc*  mad 
as  applied  to  different  florts  of  shipmente;  application  and  eonetmc- 
tion  i^enerally.— In  the  foUowiDg  catiea,  relating  to  shipments  of  live  stock, 

agreements  were  held  valid  which  required  the  shipper  to  give  notice  in  writing 
of  any  claim  for  damages,  to  some  officer  of  the  company,  or  its  nearest  station 
agent,  before  the  stock  was  removed  from  the  place  of  destiDation,  or  from  the 
place  of  delivery  thereof,  and  before  the  stock  was  mingled  with  other  stock. 
Goggin  v.  Kansas  Pac.  R.  Co.  12  Kan.,  416;  Sprague  v.  Missouri  Pac.  R.  Co. 
34  Kan.  347;  McKinney  v.  Louisville  &  N.  R.  Co.  87  Ky.  626;  Selby  v.  Wil- 
mington &  W.  R.  Co.  (N.  C.)  18  S.  E.  Rep.  88.  In  the  first  of  these  cases  it 
is  said  that  such  an  agreement  would  not  be  reasonable  unless  the  owner  or 
agent  accompanies  the  stock.  A  stipulation  requiring  a  claim  in  writing  to  be 
presented  to  the  general  freight  agent  in  St.  Louis,  within  five  days  after  the 
stock  was  unloaded,  was  upheld  in  case  of  a  shipment  to  Chicago,  in  Black  v. 
Wabash,  etc.,  R.  Co.,  Ill  111.,  351.  The  same  limitation  of  five  days  was  sus- 
tained in  C.  &  A.  R.  Co.  v.  Simms,  18  111.  A  pp.  68,  and  Dawson  v.  St.  Louis, 
etc.,  R.  Co.  76  Mo.  514;  and  one  of  three  days  in  Ozley  v.  St.  Louis,  etc.,  R. 
Co.  65  Mo.  629. 

In  case  of  express  companies,  ninety  days  from  date  of  receipt  of  goods,  was 
held  reasonable  in  Express  Co.  v.  Caldwell,  21  Wall.  264,  and  thirty  days  in 
Southern  Express  Co.  v.  Qlenn,  16  La.  472.  The  same  limit  of  thirty  days  was 
held  unreasonable  in  Southern  Express  Co.  v.  Caperton,  44  Ala.  101 :  Adams 
Express  Co.  v.  Reagan,  29  Ind.  21.  In  the  latter  case,  the  shipment  was  from 
Indianna  to  Savannah,  Qa.,  during  the  war,  and  the  notice  was  required  to  be 
given  at  the  office  of  shipment.  Thirty  days  from  the  time  when  the  property 
ought  to  have  been  delivered  was  sustsined  in  Weir  v.  Express  Co.,  5  Phila.  855. 

In  Jennings  v.  Grand  Trunk  Ry.  Co.,  127  N.  Y.  488;  5  Am.  R.  R.  &  Corp. 
Rep.  548,  potatoes  were  shipped  in  carload  lots  from  points  in  Canada  to  East 
St.  Louis.  The  bills  of  lading  provided  "  that  no  claim  for  damages  to,  loss 
of  or  detention  of  any  goods  for  which  this  company  is  accountable,  shall  be 
allowed  unless  notice  in  writing  and  particulars  for  the  claim  for  said  loss, 
damage  or  detention  are  given  to  station  freight  agent  at  or  nearest  the  place  of 
delivery  within  thirty -six  hours  after  the  goods  in  respect  to  whicli  such  claim 
is  made  are  delivered."  The  nearest  station  to  East  St.  Louis  was  Point  Ed- 
ward, Canada,  across  the  river  from  Michigan.  No  notice  was  given  and  that 
f  ^ct  was  relied  upon  as  a  defense.  The  court  held  that  the  time  limited  was 
UDf«>.<is  nably  short  as  applied  to  the  circumstances  of  the  case,  and,  therefore, 
that  the  stipulation  did  not  apply.  This  conclusion  does  not  appear  to  have  been 
based  upon  the  distance  to  the  nearest  station  agent,  but  upon  the  amount  and 
character  of  the  property.  Thus  the  court  says:  *'  The  conclusion  was  per- 
mitted that,  in  view  of  the  character  and  extent  of  the  property,  and  the  nature 
of  the  claim  for  damages  which  might  and  did  arise,  the  time  specified  within 
which  to  give  notice,  with  paiticulars,  was  quite  unreasonable;  and,  therefore, 
and  for  that  reason,  the  condition  in  that  respect  was  inapplicable  to  the  ship- 
ments in  question;  and  the  failure  to  give  such  notice  was  no  bar  to  the 
remedy." 

It  has  been  held  that,  where  the  circumstances  are  such  that  the  loss  or 
damage  are  not,  and  cannot  by  the  exercise  of  reasonable  diligence,  be  dis- 
covered within  the  time  limited,  notice  given  within  a  reasonable  time  after  the 
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discovery,  will  be  a  substantial  compliaDce  withiu  the  stipulation.  Western  Bj, 
of  Ala.  V.  Harwell,  91  Ala.  340 ;  8  So.  Rep.  649;  S.  C  11  So.  Rep.  781 ;  Mem- 
phis, etc.,  R.  Co.  y.  Hollaway,  9  Baxter,  188.  In  the  first  of  these  cases  the 
court  says :  "  Such  conditions  should  not  be  strictly  construed.  The  object  is 
to  prevent  fraud  on  the  carrier.  When  the  shipper  does  not  discover,  and  by 
ordinary  diligence  could  not  have  discovered,  the  injury  and  its  extent,  btfore 
the  animals  are  removed,  notice  thereof,  within  such  reasonably  short  Ume  after 
their  removal  as  effectually  secures  the  carrier  from  fraud,  is  a  substantial  and 
sufifcient  compliance  with  the  condition.  *  *  *  The  mules  were  delive  ed 
to  plaintiff  on  the  29th  day  of  December,  and  removed  to  his  lot  w*here  the  in- 
jury was  discovered  soon  afterwards,  and  notice  of  the  claim  was  given  to  the 
agent  of  defendant  on  the  4th  day  of  January  following.  Whether  plaiotiff 
cotild,  by  ordinary  diligence,  have  discovered  the  injury  and  the  extent  b  fore 
removing  the  mules,  and  whether  the  notice  of  the  claim  was  given  within  a 
reasonable  time  thereafter,  are  questions  for  the  jury," 

It  would  seem,  however,  that  if  the  stipulation  Is  one  which  is  unreasonable 
as  applied  to  the  circumstances  of  the  particular  case,  it  does  not  apply  at  al- 
and that,  in  such  case,  no  notice  is  necessary.  Jennings  v.  Grand  Trunk  Ry. 
Co.  6  Am.  R.  R.  &  Corp.  Rep.  648;  Ormsby  v.  Railway  Co.  2  McCraiy,  48;  4 
Fed.  Rep.  706. 

In  Texas  &  P.  R.  Co.  v.  Adams,  78  Tex,  872;  14  8.  W.  Rep.  666,  it  is  held 
that  the  question  whether  the  time  limited  is  reasonable  under  the  circam- 
stances  is  one  of  fact  for  the  jury  and  not  of  law  for  the  court.  "  The  bill 
of  lading  contained  a  stipulation  to  the  effect  that  claims  for  damages  must  be 
presented  to  the  delivery  line  within  thirty-8<x  hours  after  the  arrival  of  the 
freight.  The  testimony  bhowed  that  the  plaintiff's  residence  was  within  a  few 
hundred  yards  of  the  depot  at  which  the  freight  was  received,  that  she  received 
it  on  Saturday  afternoon,  and  did  not  open  the  trunk  and  box  in  which  the 
goods  were  packed  until  the  following  Monday  morning;  and  that  she  was  sick 
during  the  interval.  The  court,  we  think,  fairly  and  correctly  submitted  to  the 
jury  the  question  whether  the  stipulation  with  regard  to  the  time  within  which 
the  claim  was  required  to  be  made  was  a  reasonable  time.  Is  was  proper  to 
submit  that  issue  to  the  jury,  instead  of  its  being  decided  as  a  question  of  bw, 
by  the  court,  as  appellant  contends  it  should  have  been." 

In  U.  S.  Express  Co.  v.  Harris,  51  Ind.  121,  the  contract  required  notice  in 
writing  at  the  office  of  shipment  withiu  thirty  days  from  the  date  of  receipt.  It 
was  held  valid  as  to  time  and  invalid  as  to  place  and  that  notice  might  be  given 
at  any  office  of  the  delivering  company. 

In  Armstrong  v.  Chicago,  M.  &  St.  P.  R.  Co,  (Minn.)  54  N.  W.  Rep.  10», 
the  stipu  ation  as  to  notice  was  held  applicable  to  a  default  of  the  carrier  as  ware- 
houseman, after  the  freight  had  reached  its  destination,  that  relation  being 
properly  incident  to  that  of  carrier.  To  same  effect  is  Zimmer  v.  New  York 
Central,  etc.,  R.  Co.  (N.  Y.)  83  N.  E.  Rep.  642. 

Th:j  stipulation  was  held  not  to  apply  to  the  case  of  a  draft  received  by  an 
express  company  for  collection,  where  it  had  collected  the  draft  but  failed  to 
pay  over  the  proceeds.  Bardwell  v.  American  Express  Co  85  Minn.  344  8o 
where  goods  were  sent  C.  O.  D.  with  a  stipulation  that  a  claim  for  damages 
must  be  presented  within  thirty  days  from  date  of  receipt,  and  also  that  if  the 


bill  was  Dot  paid,  Uie  company  should  bold  the  gooda  for  tbirtj  days  and  then 
n>turo  to  shipper,  and  the  goods  were  not  delivered  or  returned.  Smith  y. 
Dinsmoie.  H  Daly,  lUS. 

Where  the  stipulation  was  that  "claims  for  loss  or  damage  must  be  pre- 
sented to  the  delivering  line  within  thircy-eiz  hours  after  the  ari-ival  of  tlie 
frfight,"  it  was  held  that  it  did  not  apply  in  case  of  freight  which  did  not  arrive 
at  all.     Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tei.  602;  16  8,  W,  Rep.  441. 

3.  Wltetber  conditloa  pr«c«deBt  or  in*tterof  defbnae.  Bnrdetiof 
proof.— The  burdea  of  showing  the  reasoaalileness  of  the  stipulation  has  been 
held  to  be  upon  the  carrier.  Missouri  Pac.  R.  Co.  v.  Harris,  07  Tex.  166:  Mis- 
souri Pac.  R.  Co,  Y.  Cornwall,  70  Ten,  611;  Ft.  Worth,  etc.,  R.  Co.  v.  Great- 
house,  8J  Tex.  104;  17  8.  W.  Rep.  884;  Gulf,  etc.,  R.  Co.  v.  Vnughan  (Teias 
Ct.  of  App.).  18  8.  W.  Rep.  775.  In  these  cases  the  gtvlog  of  the  required  no- 
tice was.  by  the  terms  of  the  contract,  made  a  condition  precedent  to  the  right 
of  recovery,  and  yet  It  was  held  that  no  burden  rested  on  the  plalotiS,  either 
to  show  notice  or  excuse  !L  In  Ft.  Worth,  etc.,  R.  Cn.  t.  Greathouse,  82 
Te*.  104;  17  S.  W.  Rep.  834.  one  question  was  whether  the  plaintiff's  petition 
was  demurrable  because  ii  failed  to  aver  notice.  The  contract  containing  the 
stipulation  was  made  a  part  of  the  petition.  The  court  held  the  petition  sutfl- 
cient  without  any  averment  of  notice  and  says:  "  When  such  provisions  of  a 
carrier's  contract  are  enforced,  it  is  upon  tlic  assumption  that  such  agreement 
is  reaMnable.  when  considered  in  the  light  of  the  subject-matter  of  the  contract 
and  the  circumstances  and  surroundings  of  the  parties.  To  prove  that  such 
conditions  in  a  contract  are  reasonable  is  a  buiden  Testing  upon  the  carrier, 
who  must  show  by  proper  pleadings  and  evidence,  the  existence  of  facia  that 
rail  for  an  enforcement  of  the  condition.  There  were  no  pleadings  and  proof 
whatever  upon  this  question  coming  from  the  carriers." 

This  would  not  seem  to  be  a  fair  coDStruction  of  the  stipulation,  where  no- 
tice is  expressly  made  a  condition  precedent.  The  contrary  is  held  or  implied 
in  most  of  the  cases  that  have  been  cited. 

In  Wescott  v.  Fargo,  01  N.  Y.  S42,  the  stipulation  was  that  "  this  company 
will  not  be  liable  for  any  loss  or  damage,  unless  the  claim  therefor  ahall  be 
made,  in  rfriting.  within  thirty  days  from  the  accruing  of  the  cause  of  action, 
in  a  statement  to  which  this  receipt  shall  be  annexed."  It  was  held  that  the 
nuking  of  a  claim  in  writing  was  not  a  condition  precedent  to  recovery.  "  The 
clause  in  question,"  eaj's  the  court.  "  assumes  thai  the  plaintiff  has  a  '  cause  of 
action,'  which  has  already  '  accrued '  to  him  before  the  thirty  days  commenced 
lo  run.  In  that  view  the  provision  is  in  the  nature  of  a  statute  of  limitations, 
and  should  have  tieen  set  up  in  the  answer.  As  that  was  not  done  the  defend- 
ant caunot  avail  himself  of  it." 

4.  W»lTer  of  tba  condition. -Probably  the  same  principles  would  apply 
to  the  question  of  the  waiver  of  this  condition  in  carriers'  contracts,  as  to  the 
waiver  of  similar  cnnditlnns  in  insurance  contracts.  Of  the  latter  there  are 
numerous  Illustrations  in  these  reports.  See  title.  Insurance,  In  index.  Where 
notice  is  given  or  claim  made,  but  not  in  accordance  with  the  requirements  of 
the  contract,  and  no  objection  is  made  to  the  form  of  the  notice,  and  there  U 
an  absolute  denial  of  liability  or  a  promise  to  look  up  and  adjust  the  matter,  a 
Uriat  compliance  with  the  contract  is  waived.    Atchison,  T.  &  B.  F.  R.  Co.  ▼. 
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Temple,  47  Kan.  7;  27Pac.  Rep.  98;  Rice  v.  Kansas  Pacific  R,  Co.,  63  Mo. 
814;  Hess  y.  Missouri  Pacific  R.  Co.,  40  Mo.  App.  202;  Merrill  v.  Am.  Express 
Co.,  62  N.  U.  514;  Bennett  t.  Northern  Pac.  Express  Co.,  12  Or.  49;  Galve^ 
ton.  etc.,  R.  Co.  v.  Ball,  80  Tex.  602;  16  S.  W.  Rep.  441. 

In  Rice  v.  Kansas  Pac.  R.  Co.,  63  Mo.  814,  stock  were  shipped  under  a  con- 
tract which  stipulated  that  no  claims  for  damage  would  be  allowed,  unless  the 
same  was  made  in  writing  before  or  at  the  time  of  unloading.  The  stock  were 
injured  in  a  derailment,  but  the  train  afterwards  proceeded  and  arrived  at  its 
destination  in  the  rain  at  midnight.  The  owner  verbally  notified  the  yard  mas- 
ter and  station  agent  of  his  claim  for  damages,  and  no  objection  was  made  to 
the  form  of  the  notice.  With  the  consent  of  the  company's  agents,  and  on  ac- 
count of  the  unfitness  of  the  company's  stockyards,  the  cattle  were  unloaded 
forthwith,  and  taken  to  the  plaintiff's  farm,  where  they  conld  have  been  ex- 
amined by  the  company.  Three  days  later  he  gave  a  written  notice  of  his  claim 
to  an  officer  of  the  company,  who  made  no  objection  to  the  notice,  but  ii.sisted 
that  the  stock  were  not  damaged.  It  was  held  that  there  had  been  a  substan- 
tial compliance  with  the  stipulation  and  also  a  waiver  of  strict  compliance. 
The  case  of  Atchison,  etc.,  R.  Co.  v.  Temple,  47  Kan.  7;  27  Pac.  Rep.  98,  is 
almost  identical  with  the  one  just  referred  to. 

Where  one  of  five  barrels  of  whiskey  was  missing,  the  promise  of  the  agent  of 
the  company,  that  the  missing  barrel  should  be  found  and  deliverea  in  a  few 
days,  was  held  to  be  a  waiver  of  a  condition,  that  "  claims  for  loss  or  damage 
must  be  presented  to  the  delivering  line  within  thirty-six  hours  after  the  arrival 
of  the  freight."  Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tex.  602;  16  8.  W.  Rep. 
441. 

6.  Whether  such  m,  stipulation  is  » limitation  of  liaMUtjr  and  so  fai- 
applicable  to  a  loss  or  injury  bj-  nes^lig^nee. — In  most  of  the  cases 
cited  in  the  first  section  it  is  held  that  the  stipulation  in  question  is  not  a  limi- 
tation of  liability,  and  applies  as  well  to  a  loss  by  negligence  as  to  other  causes. 
In  some,  this  phase  of  this  question  is  not  noticed.  The  question  is  mooted 
but  not  decided  in  Missouri  Pacific  R.  Co.  v.  Harris,  67  Tex.  166.  The  stipu 
lation  involved  was  as  follows:  **  Said  party  of  the  sec^^nd  part  further  agrees 
that  as  a  condition  precedent  to  his  right  to  recover  any  damages  for  any  loss 
or  injury  to  said  stock,  he  will  give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  party  of  the  first  part,  or  to  its  nearest  station  agent,  before 
such  stock  is  removed  from  the  place  of  destination  above  mentioned,  or  from 
the  place  of  the  delivery  of  the  same  to  the  party  of  the  second  part,  and  be- 
fore such  stock  is  mingled  with  other  stock.  * 

Concerning  this  the  court  says:  "  Such  a  contract  would  seem  necessarily  to 
operate  as  a  lim'talion  on  the  carrier's  common  law  liability,  for  under  the 
rules  furnished  by  that  system  of  laws  for  the  determination  of  the  liability  of 
a  common  carrier  to  a  shipper  for  an  injury  done  to  the  property  of  the  latter 
while  in  course  of  transportation,  a  cause  of  action  arises  at  once  upon  the  in- 
fliction of  the  injury,  and  the  requirement  of  an  Additional  fact  before  a  cause 
of  action  exists,  and  may  be  enforced,  restricts  or  limits  the  right  which  the 
shipper  would  have  at  common  law.  In  the  absence  of  the  special  contract 
relied  upon,  when  an  unnecessary  delay  occurred  and  injury  resulted  there- 
from, the  shipper's  cause  of  action  was  complete,  and  to  require  notice,  as  does 


Central  R  R  &  Banking  Co.  v.  Hasselkus  et  al.    407 

the  special  contract,  as  a  condition  precedent  to  the  accruing  of  the  cause  of 
action,  is  but  to  say  that  the  contract  limits  the  liability  of  the  carrier,  in  that 
it  makes  its  liability  depend  on  the  existence  of  a  fact  not  necessary  to  fix  lia- 
bility at  common  law."  The  case,  however,  was  disposed  of  as  to  this  branch, 
upon  the  ground  that  the  burden  was  on  the  carrier  to  show  by  proper  aver- 
ments and  proof  the  facts  upon  which  the  reasonableness  of  the  stipulation  de- 
pended, and  that,  as  it  had  failed  to  do  so,  the  stipulation  was  not  available  as 
a  defense.  Nor  does  the  question  appear  to  have  been  settled  by  subsequent 
decisions  of  the  Supreme  Court  of  Texas.  Texas  <&  P.  R.  Co.  v.  Adams,  78 
Tex.  872;  14  8.  W.  Rep.  666;  Galveston,  etc.,  R.  Co.  v.  Ball,  80  Tex.  603;  16 
8.  W.  Rep.  601;  Ft.  Worth,  etc.,  R.  Co.  v.  Greathouse,  82  Tex.  104;  17  8.  W. 
Rep.  834. 

In  Missouri  Pac.  R.  Co.  v.  Vanderventer,  26  Neb.  222;  41  N.  W.  Rep.  998.  it 
is  doubted  whether  such  a  stipulation  is  valid,  but  the  case  is  disposed  of  on 
other  grounds.  In  Wescott  v.  Fargo,  68  Barb.  858;  6  Lans.  819,  the  stipulation 
19  held  to  be  a  limitation  of  liability,  and  so  not  available  as  against  a  loss  by 
negligence,  unless  a  loss  by  negligence  is  expressly  included.  But  in  the  upper 
court  the  case  was  disposed  of  as  to  this  point  the  same  as  in  the  Texas  cases 
referred  to.  61  N.  T.  542.  See  also  the  case  of  Atchison,  etc.,  R.  Co.  v.  Dill, 
48  Kan.  210;  29  Pac.  Rep.  148,  referred  to  in  the  next  section  at  length. 

6.  The  contract  requiring  notice  must  be  fairly  obtained  and 
upon  rafllcient  consideration  or  it  iirill  not  be  binding^*— Whether  or 
not,  a  stipulation  requiring  notice,  is  a  contract  for  limited  liability,  it  Is  cer- 
tainly one  for  conditional  liability.  It  imposes  a  condition  unknown  to  the 
common-law  and  is  not  binding  unless  the  consent  of  the  shipper  was  freely 
and  fairly  obtained,  and  he  had  the  option  of  shipping  on  the  common-law 
terms  as  to  liability.  This  is  expressly  held  in  Atchison,  etc.,  R.  Co.  v.  Dill, 
48  Kan.  210;  29  Pac.  Rep.  148.  As  this  is  an  important  question  in  the  law  of 
carriers  we  quote  so  much  of  the  opinion  as  discusses  it.  **  In  May,  1887,  Mark 
Dill  and  David  W.  Dill  pur^ased,  at  Cedar  Falls,  Iowa,  three  stallions,  and 
contracted  in  writing  with  the  Chicago,  Rock  Island  &  Pac.  Railroad  Company 
to  transport  the  stallions  from  Cedar  Falls,  Iowa,  to  Eskridge,  in  this  state. 
Among  these  stallions  was  one  English-shire  horse,  about  four  years  old.  and 
weighing  from  1,600  to  1,600  pounds.  The  contract  at  Cedar  Falls  was  fur  a 
through  rate,  and  the  horses  were  loaded  in  a  car  there,  and  shipped  through 
to  Eskridge  in  the  same  car,  being  transferred  at  Atchison,  in  this  state,  from 
the  Chicago,  Rock  Island  &  Pacific  Railroad  to  the  Atchison,  Topeka  &  Santa 
Fe  Riilroad.  At  Atchison,  this  contract  was  taken  up,  and  a  new  one  at- 
tempted to  be  executed  in  duplicate  by  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
road Company  and  Mark  Dill,  in  charge  of  the  stock.  At  Eskridge,  freii^ht 
was  paid  for  the  entire  transportation,  and  the  horses  came  through  to  that 
point  in  the  same  car  in  which  they  were  shipped  at  Cedar  Fa^ls.  When  they 
arrived  at  Eskridge,  the  horse  whose  name  was  '  Blyth  Uniform '  had  an  acute 
attack  of  laminitus,  or  founder,  an  inflammation  of  the  foot,  and  was  in  a  very 
had  condition,  hardly  being  able  to  stand  on  his  feet.  Mark  Dill  and  David  W. 
Dill  claimed  that  this  inflammation  or  disease  was  brought  on  by  the  negli- 
gence in  handlinir  of  the  car  the  horse  was  in.  in  the  yards  at  Atchison  and 
Topeka,  after  it  was  delivered  to  the  Atchison  Company.  Mark  Dill  and  David 
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W.  Dill  brought  their  action  against  the  railroad  company  to  recover  f3,500, 
their  alleged  damages.  The  cause  was  tried  to  a  jury,  and  the  jury  returned  a 
verdict  for  $800.    The  railroad  company  complains  of  this  judgment 

"The  principal  contention  is  whether  the  so-called  written  contract  of  May 
19, 1887,  alleged  by  the  Atchison  Company  to  have  been  entered  into  by  Mark 
Dill,  is  binding,  and  therefore  controls.  That  contract  required  the  shipper  to 
give  notice  in  writing  of  his  claim  for  damages  for  any  injury  to  the  stock 
shipped,  to  some  officer  or  agent  of  the  railroad  company,  before  the  stock  was 
removed  from  the  place  of  destination,  or  from  the  place  of  delivery,  and  before 
it  was  miDglcd  with  other  stock.  No  such  written  notice  was  given.  In  reply 
to  this  contract,  set  forth  in  the  answer,  the  plaintiff  below  alleged  that  he  was 
compelled  to  sign  the  contract  as  a  condition  precedent  to  the  transportation  of 
his  horse;  that  different  rates  or  cliarges  were  not  stated  to  him  by  the  Atchi- 
son agent:  that  he  was  not  given  or  offered  any  option  between  the  different 
rates  of  the  railroad  company,  and  that  he  protested  against  signing  the  con- 
tr.ict;  and  that,  therefore,  the  contmct  was  not  binding,  or  of  any  force.  In 
certain  cases  it  has  been  decided  by  this  court  that  a  special  contract  for  a  no- 
tice in  writing  of  damages  or  injuries,  when  reasonable,  and  fairly  made,  is 
binding  upon  the  parties.  Goggin  v.  Railway  Co.,  13  Kan.  416;  Spragiie  v. 
Railway  Co.  84  Kan.  847,  8  Pac.  Rep.  465;  Railway  Co.  v.  Koch,  47  Kan.  753, 
28  Pac.  Rep.  1018.  As  a  general  rule,  and  in  the  absence  of  fraud  or  imposi. 
tioQ,  a  common  carrier  is  answerable  for  the  loss  or  Id  jury  to  stock,  if  there  ia 
no  special  contract  or  acceptance,  but,  in  all  cases  where  the  statute  will  permit- 
it  is  just  and  reasonable  that  a  contract  requiring  a  written  notice  of  the  injury 
or  damages  claimed  before  the  stock  is  removed  from  the  place  of  destination, 
or  mingled  with  other  stock,  when  properly  entered  into,  should  be  upheld. 
Such  a  contract,  however,  must  be  freely  and  fairly  made  with  the  railroad 
company,  not  exacted  as  a  condition  precedent  of  shipment.  Railroad  com- 
panies cannot  arbitrarily  fix  any  valuation  on  the  property  of  the  shipper,  or 
arbitrarily  demand  or  exact  the  execution  of  a  Contract  limiting  the  common- 
law  liability.  Railway  Co.  v.  Nichols,  9  Kan.  336.  If  a  railroad  company  faaa 
two  rates  for  the  transportation  of  goods  or  stock. — one.  if  the  goods  or  stock 
are  carried  under  the  common  law  liability;  and  the  other,  if  carried  under  a 
limited  or  special  contract, — the  shipper  must  have  real  freedom  of  choice.  He 
cannot  be  denied  the  right  to  have  his  goods  carried  by  the  carrier  under  ita 
common-law  liability;  but  if  he  desires,  and  if  the  statute  permits,  and  public 
policy  does  not  forbid,  he  may  enter  into  a  special  contract  with  the  carrier, 
limiting  the  common-law  liability  Railway  Co.  v.  Reynolds,  17  Kan.  251; 
Railroad  Co.  v.  Simpson,  SO  Kan.  645,  2  Pac.  Rep.  821;  Fxpress  Co.  v.  Foley. 
46  Kan.  457,  26  Pac.  Rep.  665;  Railroad  Co.  v.  Lockwood  17  Wall.  367;  Hart 
v.  Railroad  Co.  112  U  S.  331, 5  Sup.  Ct.  Rep.  151.  Plaintiff  below  testified  that 
when  he  reached  Atchison,  in  the  forenoon  of  May  19th,  he  went  at  once  to  see 
the  agent  of  the  railroad  company;  that  the  agent  told  him  to  come  back  in  the 
afternoon,  and  that  he  understood  he  was  to  get  a  way-bill;  that  his  train  went 
out  at  4  p.  M.;  that  he  went  back  to  the  ofilce  of  the  agent,  as  requested,  and 
the  agent  was  not  in  ;  that  about  this  lime  the  train  was  ready  to  go,  and  the 
conductor  asked  him  if  he  had  a  way-bill;  that  he  told  the  conductor  he  had 
not.  and  that  the  conductor  then  said  he  could  not  get  his  stock  out,  and  that 
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he  bad  but  a  short  time  to  get  to  the  train;  that  he  went  over  to  the  office  of  the 
agent,  and  obtained  what  he  thought  was  a  way-bill,  but  the  agent  told  him  he 
must  sign  his  name;  that  before  signing,  he  told  him  he  did  not  want  to  sign 
his  rights  away,  and  the  agent  replied  '  he  would  have  to  sign  before  his  stock 
would  go; '  that  nothing  was  said  by  the  agent  about  different  rates  or  charges; 
and  that  he  hurriedly  signed  his  name  to  the  contract  just  as  the  train  was  to 
go  out,  but  did  not  know  what  he  signed.  The  plaintiff  had  already  signed  a 
contract  with  the  Rock  Island  Railroad  Company  for  the  carrying  of  his  horse 
to  Eskridge,  and  therefore  he  very  naturally  might  have  supposed  that  no  new 
<:ontract  would  be  imposed  upon  him.  Upon  this,  and  other  like  evidence,  the 
court  instructed  the  jury  that  '  it  is  claimed  by  the  plaintiff,  as  an  excuse  for 
not  giving  the  written  notice,  that  the  contract  was  not  entered  into  by  him 
voluntarily,  but  he  was  constrained  to  execute  it  by  imposition.  The  mere  fact 
that  he  approached  the  agent  at  Atchison,  and  signed  that  contract  without 
knowing  its  contents,  he  being  able  to  read,  would  not  release  him  from  his 
liability  under  the  contract.  *  «  *  if  the  defendant's  agents  at  Atchison, 
by  any  active  conduct  on  their  part,  misdirected,  misinformed,  or  mislead  the 
plaintiff,  and  by  reason  thereof  he  was  induced  to  sign  the  contract,  when  but 
for  such  imposition  or  misleading  conduct  he  would  not  have  done  so,  I  think, 
for  that  reason,  the  contract  would  not  be  binding.  The  burden  of  proof  is 
upon  him  to  show  that  the  contract  under  which  this  animal  was  shipped  was 
improperly  secured  from  him,  and  that  he  was  induced  to  make  it  under  such 
circumstances  as  I  have  named,  before  he  can  ask  a  jury  to  find  he  is  not  liable 
thereunder.'  Under  the  pleadings  and  evidence,  there  was  sufficient  for  the 
court  to  give  this  instruction,  and  therefore  we  do  not  think  it  was  misleading  or 
erroneous.  Railway  Co.  v.  Reynolds,  17  Kan,  251.  If  plaintiff  below  had 
signed  and  received  the  contract  freely  and  fairly,  without  objection,  he  would, 
we  suppose,  be  conclusively  presumed  to  have  assented  to  its  conditions.  Ex- 
press Co.  V.  Foley,  supra;  Merrill  v.  Express  Co.  62  N.  H.  514;  Grace  v.  Adams, 
100  Mass.  505.  If  the  agent  of  the  railroad  company  had  stated  to  him  the  dif- 
ferent rates  and  charges  for  transporting  stock,  plaintiff  below  might  have  ten- 
dered a  reasonable  sum  for  the  services  and  risk,  and  demanded  transport-ition 
of  his  horse,  according  to  the  common-law  liability  of  the  company.  The  mere 
fhc(  that  a  carrier's  contract  is  not  read  or  explained  to  a  shipper  is  not  sufficient 
U}  avoid  it,  especially  where  he  receives  a  duplicate  or  copy.  The  rule  concern- 
ing I  he  liabilities  of  shippers  on  contracts  of  this  kind,  which  they  fail  to  read 
or  understand,  through  their  own  negligence,  is  stated  in  Hutch.  Carr.  §  240; 
Railroad  Co.  v.  Weekly  (Ark.),  8  8.  W.  Rep.  137.  But  a  common  carrier  can- 
not exact  of  a  shipper  his  signature  to  a  special  contract,  limiting  the  commo  - 
law  lialiility  as  a  condition  precedent  of  shipping  or  transporting  stock,  because, 
in  such  a  case,  the  carrier  resorts  to  unfair  means.  A  contract  tiius  exacted  is 
not  freely  and  fairly  entered  into.  In  the  Reynolds  Case,  after  Reynolds  had 
loadeded  his  cattle  in  the  car,  the  agent  demanded  that  he  sign  a  special  con- 
tract, or  have  the  cattle  unloaded.  The  court  said  '  this  was  not  right.'  In  this 
case,  if  the  plaintiff's  evidence  is  to  be  believed,  and  we  do  not  find  in  the  record 
any  conflict  therewith,  his  horses  were  in  the  car  at  Atchison,  ready  to  gc  with 
the  train  to  Eskridge,  when  the  agent  demanded  *  that  he  sign  a  special  con- 
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tract  or  his  horses  wouldn't  go  on  that  train/  The  cases  are  therefore  very  am!- 
lar;  especially  so,  as  one  of  the  conditions  of  the  contract  referred  to  was  to 
relieve  the  Atchison  Company  '  from  the  liability  of  a  common  carrier  in  the 
transportation  of  the  stock.'" 

7.  lilmltlng  time  wiihlii  which  to  hfhtg  suit.— Allied  to  the  stipulation 
requiring  notice  of  a  claim  for  damages,  is  one  limiting  the  time  within  which 
suit  may  be  brought.  A  stipulation  requiring  suit  to  be  brought  within  forty 
days  after  the  damage  occurs,  was  upheld  in  the  following  cases.  Gulf,  etc^ 
R.  Co.  V.  Gatewood.  79  Tex.  89;  14  8.  W.  Rep.  918;  Gulf,  etc..  R.  Co.t. 
Trawick,  80  Tex.  270;  15  8.  W.  Rep.  568;  McCarty  v.  Gulf,  etc.,  R.  Co ,  7« 
Tex.  88;  15  8.  W.  Rep.  164;  Receivers  v.  Graves,  16  8.  W.  Rep.  102  (Tcias 
Ct.  of  App.). 
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(Supreme  Court  of  South  Dakota.    June  26,  1898.) 

1.  Tblbgrafh  companies.  Arb  common  carriers  under  stattttb.  The 
statute  law  of  this  state  (sections  8881-3910,  Corop.  Laws)  makes  a  telegraph 
company,  which  offers  to  the  public  to  carry  telegraphic  messages,  a  common 
carrier  of  such  messages. 

3.  Validity  of  such  statute.  Such  statutory  provisions  were  not  super- 
seded nor  repealed  by  section  11,  art.  17,  of  the  constitution  of  the  state,  impos- 
ing upon  the  legislature  the  duty  of  providing  reasonable  regulations,  by 
general  law,  for  giving  effect  to  tlie  right  of  a  corporati  n  organized  for  such 
purpose  to  construct  and  maintain  lines  of  telegraph  within  the  state. 

8.  Duty  to  carry  under  common  law  liability.  How  liabilfty  mat 
BE  RESTRICTED.  While  a  common  carrier  may,  in  general,  determine  for 
himself  the  character  and  condition  of  what  he  will  offer  to  and  will  cany,  he 
cannot,  by  offering  to  carry  under  a  qualified  liability,  constitute  himself  a 
common  carrier  with  such  liability  only  as  he  advertises  to  assume. 

4.  A  common  carrier  is  under  a  legal  duty  to  accept  and  carry  whatever  is 
offered  to  him,  at  a  reasonable  time  and  place,  of  a  kind  that  he  undertakes  or  l« 
accust  >med  to  carry,  subject  to  the  full  liability  of  a  common  carrier,  unless 
such  liability  is  restricted  by  a  valid  agreement  between  such  carrier  and  his 
employer. 

5.  Such  agreement,  restricting  the  carrier's  liability  except  as  *'  to  the  rate  of 
hire,  the  time,  place,  and  manner  of  delivery,**  can  only  be  manifested  by  the 
signature  of  the  passenger,  consignor,  consignee,  or  person  employing  such 
carrier.     Section  3888,  Comp.  Laws. 

6.  Company  cannot  exact  an  agreement  to  restricted  liabiutt  as  a 
condition  precedent  to  receiving  message.  Sucli  modification  of  the 
common  carrier's  liability  depends  upon,  and  results  from,  the  agreement  of 
the  parties,  and  the  carrier  cannot  legally  exact  such  agreement  as  a  condition 
precedent  to  receiving  or  carrying  the  offered  freight  or  message. 

7.  Company  cannot  thus  force  assent  to  sixty-day  limitation  ab  to 
presenting  claims.    As  a  common  carrier,  a  telegraph  company  cannot 
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legally  refuse  to  accept  and  transmit  an  offered  message  because  the  person  of- 
fering will  not  sign  an  agreement  that  such  carrier  shall  not  be  liable  for  dam- 
ages in  any  case  where  the  claim  is  not  presented,  in  writing,  within  60  days 
after  the  message  is  filed  with  the  company  for  transmission.  While  such  an 
agreement,  when  freely  made,  is  binding,  the  carrier  cannot  exact  it  as  a  con- 
dition precedent  to  the  discharge  of  his  duty  as  such  common  carrier. 

8.  SUBSEQUEirr  SBNDINO  of  MESaAGE  ON  CONDITIONS  IHP081BD  BT  COMPANY, 
NOT  A  WAIVEB   OF   A    PREVIOUS   WRONGFUL   REFUSAL  BT  COMPANY.      In  the 

afternoon  of  January  4th,  respondent  offered  appellant,  for  transmission,  a  mes- 
sage unoonfessedly  objectionable,  except  that  it  was  not  written  on  or  attached 
to  one  of  appellant's  message  forms.  Respondent  declined  to  sign  or  agree  to 
the  stipulations  printed  on  such  blank,  and  for  that  reason  appellant  refused  to 
receive  or  send  his  message.  Respondent  then  wrote  a  letter  to  the  party  to 
whom  he  dvsired  to  send  the  message,  but  still  later,  about  7  o'clock  in  the 
evenhig,  went  to  the  office  of  appellant,  and  sent  a  message  upon  one  of  its 
blanks,  substantially  like  the  one  previously  refused.  Held,  that  appellant's 
refusal  to  send  the  first  message  constituted  a  refusal,  within  the  meaning  of 
section  S910,  Ck>mp.  Laws,  and  that  the  sending  of  the  second  message  was 
neither  a  cure  of  the  wrong  upon  the  part  of  appellant,  nor  a  waiver  of  it  on 
the  part  of  respondent. 

9.  Practice.  Axlowing  jury  to  separate.  Where,  upon  undisputed 
facts,  no  other  verdict  than  the  one  returned  could  have  been  properly  rendered, 
tilts  court  will  not  examine  an  alleged  error  in  allowing  the  jury  to  separate 
temporarily  without  being  admonished  by  the  trial  court  not  to  converse  among 
themselves,  or  with  others,  upon  the  subject  of  the  trial,  as  it  is  evident  that  no 
prejudice  resulted  therefrom. 

Bailey  Jk  Voor/tees  {George  H,  Fearons,  of  counsel),  for  appel- 
lant    Joe  Kirhy  and  A,  C  Boylan,  for  respondent. 

Kbllam,  J. — On  the  4th  day  of  January  1892,  the  respondent 
oifered  to  the  appellant,  at  its  office  in  the  city  of  Sioux  Falls,  a 
written  message,  confessedly  unobjectionable  in  matter^  and  re- 
quested that  it  be  transmitted  in  the  usual  way  to  the  party  to 
whom  it  was  addressed,  and  then  and  there  offered  to  pay  the 
usual  compensation  therefor.  The  message  was  written  on  ordin- 
ary white  writing  paper.  The  company  declined  to  send  the 
same  unless  written  upon,  or  attached  to,  one  of  its  message 
blanks.  This  the  respondent  refused  to  do  imless  the  stipulations 
contained  in  such  message  blank  should  be  first  erased,  so  that  he 
would  not  be  bound  thereby.  Under  these  circumstances  the  mes- 
sage was  refu.sed  by  the  company.  Upon  these  facts,  which  ap- 
pear to  be  undisputed,  respondent  brought  an  action  against  the 
appellant  company  to  recover  actual  damages,  and  $50  in  addition 
thereto,  under  section  8910,  Cofnp.   Laws.     The  section  reads  as 
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follows :  "  Every  person  whose  message  is  refused  or  postponed 
contrary  to  the  provisions  of  this  chapter,  is  entitled  to  recover 
from  the  carrier  his  actual  damages,  and  fifty  dollars  in  addtion 
thereto."  Upon  the  trial  the  respondent  proved  his  actual  damages, 
and  had  a  verdict  for  25  cents  actual  and  $50  statutory  damages. 
Upon  this  verdict  judgment  was  entered,  a  new  trial  refused,  and 
the  company  appeals 

While  other  assignments  of  error,  which  will  be  hereafter  noticed, 
were  presented  and  argued,  it  is  evident  that  the  major  question 
is  the  right  of  the  appellant  company  to  insist  upon  the  message 
being  received  and  sent  subject  to  the  stipulations  contained  in  the 
message  blank,  and,  if  the  pei*son  offering  the  message  refuse  to 
agree  thereto,  to  decline  to  receive  or  transmit  the  same.  If  the  law 
sustains  the  company's  right  to  so  insist,  or  to  refuse  the  message, 
then,  upon  the  facts  in  this  case,  respondent  should  not  have  re- 
covered, for  it  is  uncontradicted  that  the  message  was  refused 
upon  the  distinct  ground  that  the  respondent  positively  declined 
to  have  it  sent  subject  to  the  stipulations  printed  upon  the  mes- 
sage blank. 

,  By  the  statute  law  of  this  state,  (section  3881,  Comp.  Laws,) 
"  every  one  who  offers  to  the  public  to  carry  persons,  property,  or 
messages  is  a  common  carrier  of  whatever  he  thus  offers  to  carry." 
That  the  word  "  mesvsages,"  as  here  used,  was  intended  to  include 
telegraphic  messages,  is  evident  from  closely -following  sections 
wherein  a  "carrier  by  telegraph"  and  a  "carrier  of  messages  br 
telegraph  "  are  expressly  named,  and  their  duties  as  such  defined. 
From  the  adoption  of  the  Civil  Code,  in  1872,  until  the  legislative 
session  of  1873-74,  the  state  of  California  had  the  same  statutoiy 
provisions,  but  at  the  session  named  the  above-quoted  section  was 
amended  by  inserting  an  express  exception  of  "telegraphic  mes- 
sages." During  the  short  time  such  original  provision  was  there 
in  force,  we  do  not  find  any  repoi^ted  case  in  which  it  was  con- 
sidered. Prior  to  the  adoption  of  such  Code  provision  the  supre- 
me court  of  that  state  had  held  in  Parks  v.  Telegraph  Co.,  13  CaL 
422,  that  the  defendant  company,  as  a  general  telt^raph  company, 
was  a  common  carrier ;  but  the  decisions  of  the  courts  have  been 
with  great  unanimity  against  this  view,  and  under  the  amended 
statutes  it  is  now  so  held  in  California.  Hart  v.  Telegraph  Ca.  66 
Cal.  579,  6  Pac.  Rep.  637.    Appellant,  however,  advances  the  pro- 
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position  that  these  provisions  of  the  old  Civil  Code,  being  the  sec- 
tions of  the  Compiled  Laws,  above  cited,  which  declare  telegraph 
compani'^s  to  be  common  carriers,  are  supei-seded  and  repealed 
by,  because  inconsistent  with,  the  constitution.  This  contention 
is  founded  largely  upon  section  11,  art  17,  of  the  constitution  : 
"  Any  association  or  corporation  organized  for  the  purpose,  or 
any  individual,  shall  have  the  right  to  construct  and  maintain 
lines  of  telegraph  in  this  state,  and  to  connect  the  same  with  other 
lines,  and  the  legislature  shall  by  general  laws,  of  uniform  opera- 
tion, provide  reasonable  regulations  to  give  effect  to  this  sec- 
tion. No  telegraph  company  shall  consolidate  with,  or  hold  a 
controlling  interest  in  the  stock  or  bonds  of,  any  other  telegraph 
company  owning  a  competing  line,  or  acquire,  by  the  purchase 
or  otherwise,  any  competing  line  of  telegraph."  We  think  ap- 
pellant claims  too  much  for  this  section.  It  simply  declraes  the 
right  of  an  association,  coi'poration,  or  individual  to  construct 
and  maintain  telegraph  lines  within  this  state,  and  to  connect 
them  with  other  lines,  and  then  forbids  the  consolidation  of 
competing  lines.  To  carry  into  effect  this  general  right  to  con- 
struct and  maintain,  and  this  prohibition  against  consolidation, 
the  legislature  is  charged  with  the  duty  of  providing  suitable  and 
re&sonable  laws  and  regulations,  of  uniform  operation  ;  regula- 
tions by  and  under  which  the  right  to  construct  and  maintain 
may  be  used  and  exercised,  and  the  prohibition  of  consolidation 
be  enforced.  We  are  not  convinced  that  there  is  anything  in  the 
constitutional  section  which  would  forbid  the  legislature  now,  if  it 
had  never  been  done  before,  to  impose  upon  telegraph  companies 
the  character  and  duties  of  common  carriers.  But,  even  if  we  un- 
derstood this  constitutional  section  to  mean  that  the  legislature 
should  provide  reasonable  regulations  for  the  conduct  of  the  current 
business  of  telegraph  companies,  we  should  not  think  it  had  the 
retroactive  effect  of  repealing  former  legislation,  even  though  as- 
sailed as  unreasonable.  It  is  a  general  rule  that  neither  constitu- 
tions nor  statutes  be  so  construed  as  to  have  a  retroactive  effect, 
unless  such  intention  is  cearly  expressed.  Cutting  v.  Taylor,* 
(S.  D.)  51  N.  W.  Rep.  949  ;  Cooley.  Const.  Lim.  pp.  62, 63  ;  Suth. 
Sl  Const  §§  463,  464  ;  Allbyer  v.  State,  10  Ohio  St  589  ;  People 
v.  Ganlner,  59  Barb.  189  ;  Ex  parte  Burke,  59  Cal.  6.  Although 
peculiar  to  our  state,  and  the  statute  itself  an  exceptional  one,  I 
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think  we  mast  recognize  its  effect  to  be  to  make,  in  this  jurisdic- 
tion, a  telegraph  company  ^^a  common  carrier  of  whatever  it  thus 
offers  to  carry,"  and  its  duty  to  receive  and  transmit  respondent's 
message  must  be  tested  by  its  rights  and  duties  as  a  common  carrier. 
An  individual  or  corporation  becomes  a  common  carrier  of  just 
what  it  offers  to  carry.  Its  duty  to  the  public  springs  from  its 
offer  to  the  public,  and  must  be  measured  by  it ;  so  that  the  carrier 
who  only  offers  to  carry  grain  in  canvas  sacks  cannot  be  required 
to  carry  grain  in  bulk.  But  while  the  carrier  may  thus,  in  general, 
determine  for  himself  the  character  and  condition  of  what  he  will 
carry,  he  cannot,  by  offering  to  carry  for  the  public  under  a  quali- 
fied liability,  constitute  himself  a  common  carrier  with  such  a 
liability,  only,  as  he  advertises  to  assume.  As  a  common  carrier 
it  was  appellant's  legal  duty,  if  able  to  do  so,  to  accept  and  trans- 
mit respondent's  message,  if  offered  at  a  reasonabe  time  and  place, 
and  if  it  was  of  a  kind  that  it  undertook  or  was  accustomed  to 
carry.  Section  3882,  Comp.  Laws  .  The  ability  of  appellant  to 
receive  and  transmit  the  message ;  that  it  was  offered  at  a  reasonable 
time  and  place ;  and  that  the  message  itself,  except  as  to  the  paper 
on  which  it  was  written,  was  of  a  kind  that  it  was  accustomed  to 
carry,  are  not  disputed. 

The  dominant  question  in  this  case,  upon  the  merits,  being 
whether  the  stipulations  upon  the  message  blank,  or  any  of  them, 
so  far  restricted  appellant's  liability  as  a  common  carrier  as  to  just- 
ify respondent's  refusal  to  consent  to  them,  as  a  condition  of  hav- 
ing his  message  accepted  and  sent  by  appellant,  we  have  thought 
it  just  to  both  parties  to  examine  them  severally,  expressing 
our  opinion  upon  each,  so  far  as  they  are  involved  by  the  facts  in 
this  case.  It  is  not  claimed  that  either  of  the  regulations  or  stipula 
tions  printed  upon  the  message  blank,  and  which  respondent  was 
required  to  assent  to,  offended  against  the  rule  of  impartiality, 
which  ap[)ellant,  as  a  common  carrier  was  bound  to  observe.  Re- 
spondent, however,  strenuously  insists  that  the  stipulation  on  the 
pnnted  blank  would,  if  assented  to  by  him,  have  the  effect  of 
relieving  the  company  from  a  liability  imposed  upon  it  by  law,  as 
a  common  carrier,  and  consequently  he  ought  not  to  be  compelled 
to  agree  to  it,  as  a  condition  of  having  his  message  sent  The  first 
matter  objected  to  is  as  follows :  ^^  to  guard  against  mistakes  or 
delays,  the  sendei  of  a  message  should  order  it  repeated ;  that  is. 
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telegraph  back  to  the  original  office  for  comparison.     For  this, 
uue-lialf  the  regular  rate  is  charge,  in  addition."   So  much  is  only 
explanatory  and  advisory.    Then  follows  :  ''  It  is  agreed  to  between 
the  sender  of  the  following  message,  and  the  company,  that  said 
company  shall  not  be  liable  for  mistalces  or  delays  in  the  transission 
or  delivery,  or  for  non-delivery,  of  any  unrepeated  message  beyond 
fifty  times  the  sum  received  for  sending  the  same,  unless  specially 
insured ;    nor,  in  any  case  from  unavoidable  interruption  in  the 
working  ol  its  lines  or  for  errora  in  cyplier  or  obsecure  messages." 
Then  follows  the  rates  for  sending  insured  messages.    The  order 
in  which  the  rates,  terms,  and  conditions  are  stated  upon   which 
the  company  would  receive  and  transmit  this  message  are,  of  course, 
not  important     The  essential  thing  to  know  is,  did  they  tally 
with  the  duty  of  the  company,  as  a  common  carrier.     As  such 
common   carrier,    it  must  insure,  subject  to  the  conditions  and 
exceptions  hereinafter  noticed,  the  correct  transmission  of  themes- 
sage,  for  which  it  was  entitled  to  a  just  and  reasonable  compensation. 
This,  by  the  printed  form,  it  offered  to  do,  and  stated  the  compensa- 
tion.    There  is  no  claim   that  the  compensation  named   for  such 
service  was  not  just  and  reasonable,  and  no  such  question  was 
raised.  The  effect  of  the  printed  condition  is  the  same  as  though  the 
rate  for  an  insured  message — that  is,  the  compensation  for  assuming 
all  the  duties  of  a  conmion  carrier — had  been  first  stated,  and  then 
had  followe<l  an  offer  that  for  a  less  compensation  it  would  send  the 
message  without  incurring  the  full  liability  of  a  common  carrier. 
It  left  the  respondent  free  to  exercise  his  election  as  to  which 
offer  he  would  accept,  and  determine  for  himself  whether  he  would 
puy  the  company  for  insuring  the  correct  transmission  of  the  mes- 
sage, as  a  common  carrier,  or  pay  less,  and  assume  a  pait  of  the 
risk  himself.      A  common  carrier  may  have  two  rates  for  the 
transportation  of  goods,— -one  covering  its  full  common-law  liabil- 
ity, the  other,  a  special  or  limited  liability, — so  long  as  the  shipper 
has  a  choice  between  them,  at  reasonable  rates.     He  cannot  be 
denied  the  right  to  have  his  goods  carrier  by  the  carrier  under  its 
common-law  liability,  but  if  he  desires,  and  neither  statute  nor 
pul)lic  policy  forbid,  he  may  enter  into  a  special  contract  with  the 
Ciirrier,  limiting  its  common-law  liability.     Bailroad  Co.  v.  Dill, 
48  Kan.  210, 29  Pac.  Rep.  148.     It  is  matter  of  common  knowledge 
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that  the  sending  office  marks  upon  the  message  form  the  rate  or 
compensation  paid,  and  thus  is  preserved,  for  the  protection  of  both 
parties,  some  evidence,  at  least,  of  the  election  of  the  sender,  and 
the  resulting  contract  It  was  entirely  competent  for  the  appel- 
lant to  limit  by  special  contract  its  obligation  as  a  common  carrier. 
Section  8886,  Comp.  Laws.  The  respondent  was  not  oblidged  to 
make  such  a  contract  unless  he  chose.  It  was  a  matter  of  agree- 
ment between  them.  Parties  who  use  telegraph  lines  are  usually 
economical  of  their  time.  In  most  Ciises  it  is  important  that  mes- 
sages go  at  once.  There  is  generally  little  time  or  opportunity  for 
negotiation.  As  an  expeditious  and  direct  means  of  bringing  both 
parties  to  a  definite  understanding,  the  company  p^vides  and 
furnishes  to  the  public  message  forms  containing  its  proposal  of 
terms.  The  sender  of  a  message  may  elect  either.  One  of  its 
offers  covers  its  duty  and  liability  as  a  common  carrier.  The 
sender  may  pay  the  tariff  fixed  for  that  service,  and  hold  the  com- 
pany  to  its  liability  as  a  common  carrier.  We  are  unable  to  per- 
ceive how  the  offer  of  the  company  to  qualifiy  its  full  liability  as 
a  common  carrier,  and  accept  a  less  compensation  thereto,  if  the 
sender  so  desires,  can  affect  the  rights  of  either.  Tlie  offer  only 
becomes  binding  when  accepted  and  signed,  and  the  sender  is  un- 
der no  compulsion.  He  may  pay  for  and  get  the  full  lia- 
bility of  a  common  carrier,  or  pay  less,  and  get  a  limited  liabil- 
ity. The  causes  or  conditions  named  in  the  stipulation  as  excus- 
ing full  performance  of  the  company^s  obligation  as  a  common 
carrier,  are  "  unavoidable  intermption  in  the  working  of  its  lines," 
and  "errors  in  cypher  or  obscure  messages.''  An  "  unavoidable 
interruption"  is  one  that  can  not  or  could  not  be  avoided;  and 
while  the  courts  have  not  been  strictly  atone  in  their  views  as  to 
what,  in  modern  times,  should  be  regarded  as  equivalent  to 
""  the  act  of  God  or  the  public  emeny,"  of  the  old  authorities^  our 
statute  (section  3899)  expressly  makes  "  any  irresistible  super- 
liuman  cause  "  sufficient  ground  for  avoiding  the  common  car- 
rier's liability,  and  section  8880  definitely  fixes  the  measure  of  a 
telegraph  company's  duty  in  the  transmission  of  messages  to  be  the 
exercise  of  the  "  utmost  diligence."  We  should  be  unwilling  to  rule, 
as  a  matter  of  law,  particularly  in  view  of  the  peculiar  nature  of 
telegraphic  communication,  that  the  utmost  diligence  could  pre- 
vent, or  successfully  guard  against,  an  '*  unavoidable  interruptioa 


in  the  working  of  ita  lines."  It  may  sometimes  be  a  question  for 
the  jurj  whether  the  facts  in  a  particular  cast)  bring  it  within  the 
rule,  but,  where  the  interruption  ia  proved  to  be  broadly  unavoid- 
able, we  think  the  company  would  not  be  liable.  Whether, 
strictly,  as  a  common  carrier,  appellant  could  exact,  as  a  condi- 
tion of  the  acceptance  and  transmission  of  a  cypher  or  obscurely 
written  message,  that  thu  sender  should  release  it  from  liability  for 
an  incorrect  sending,  we  need  not  now  determine,  for  the  refused 
message  was  confessedly  neither.  It  was  futher  provided,  as  one 
of  the  stipulations  to  which  respondent  should  consent,  as  a  condi- 
tion of  sending  hia  message  that "  no  responsibility  r^arding  mes- 
sages attaches  to  the  company  until  the  same  are  presented  and 
accepted  at  one  of  its  transmitting  offices."  This  would  seem  to 
be  quite  consistent  with  the  provisions  of  our  statute  making  the 
carrier's  duty  to  commence  when  whatever  is  to  be  carried  is 
offered  "at  a  reasonable  time  and  place ;"  but  that,  like  the  stipula- 
tion as  to  cyphef  and  obscurely  written  messages,  is  not  a  question 
in  this  case,  for  it  is  undisputed  that  the  message  was  oSei-ed  at 
the  proper  office  of  the  appellant,  so  that  such  stipulation  could 
not  restrict  or  affect  appellant's  liability  to  respondent  in  tiiis  case. 
Another  stipulation  of  the  message  blank  was  that  "the  company 
will  not  be  liable  for  damages  or  statutoiy  penalties  in  any  case 
where  the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmi^ion."  Appel- 
lant here  insists  that  this  condition  does  not  propose,  nor  is  its  effect, 
to  limit  in  any  way  ita  responsibility  as  a  common  carrier,  but  is 
rather  in  the  nature  of  a  reasonable  regulation,  which  appellant  has 
a  right  to  make,  and  which  respondent,  without  any  special  contract 
on  his  part,  was  bound  to  observe,  and  cites  cases  in  support  of 
that  view,  notably  that  of  Express  Co.  v.  Caldwell,  21  Wall. 
264.  That  case  came  before  the  court  on  plaintiff's  demurrer  to 
defendant's  plea  averring  an  express  agreement  upon  the  part  of 
the  plaintiff  shipper  that  defendant  should  not  be  liable  for  loss 
or  damage  unless  claim  therefor  was  made  within  90  days,  and 
the  question  pi-esented  and  decided  was  whether  such  an  agree- 
ment, when  made,  was  binding  on  the  plaintiff.  As  to  the  neces- 
sity for  an  agreement  in  order  to  so  qualify  ita  liability,  the  court 
sajs :  "  Certainly,  it  ought  not  to  be  admitted  that  a  commoa 
VOL.  VIII — 53 
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carrier  can  be  relieved  from  the  full  measure  of  that  responsibility 
which  ordinarily  attends  his  occupation,  without  a  clear  and  ex- 
press stipulation  to  that  eflfect  obtained  by  him  from  his  employer;" 
thus  treating  the  stipulation  in  question  not  as  a  reasonable  reg- 
ulation, which  it  was  competent  for  the  carrier  to  make,  and 
binding  on  the  shipper  without  his  consent,  but  as  an  agreemeDt 
depending  upon  the  consent  of  both  parties.  The  court 
held  that  such  and  agreement  was  not  such  an  attempted 
restiiction  of  the  carrier's  responsibilities  as  would  be  invalid, 
but  being  reasonable  and  fully  assented  to  by  both  parties, 
It  was  binding ;  but  that  is  not  equivalent  to  saying  that  the 
carrier  could  compel  the  shipper  to  enter  into  such  a  contract, 
or  require  it  as  a  condition  of  accepting  his  shipment  The  very 
fact  that  such  limitation  of  liability  is  the  subject  of  agreement 
between  the  parties  implies  that  either  party  may  refuse  to  make 
such  agreement  However  such  agreement  may  be  proved  else- 
where our  statute  provides  that  here  it  can  only  be  manifested  by  the 
signature  of  the  consignor,  etc.  Section  8888,  Comp.  Laws.  In  Hart- 
well  V.  Express  Co.,  5  Dak.  463,  41  N.  W.  Rep.  732,  our  temtorial 
supreme  court  rejected  the  defense  of  the  carrier  tliat  the  claim  of 
lo^ts  upon  which  the  action  was  foundeil  was  not  presented  to  the 
company  within  the  time  specified  in  its  receipt,  upon  the  dis- 
tinct ground  that  under  the  controlling  statute  just  referred  to 
there  was  no  special  contitict  so  providing,  or  binding  upon  the 
parties.  It  was  a  rule  or  regulation  of  the  company,  and  as 
such  was  printed  in  the  receipt  delivered  to  the  consignor,  but  the 
court  held  that  it  did  not  operate  to  make  the  liability  of  the 
company  diflEerent  in  any  respect  from  what  it  otherwise  would  be, 
because,  not  being  signed  by  the  consignor,  it  was  not  a  special  oon- 

tract,  as  required  and  defined  by  the  statute.  Now  if,  without 
such  special  contract,  the  liability  of  the  carrier  is  not  thus  limited, 
and  with  it  it  is,  can  the  carrier  refuse  the  offering  of  a  shipper  of 
'*  whatever  it  is  accustomed  to  caiTy,"  unless  he  will  so  contract 
to  limit  the  carrier's  liability  ?  We  think  not  The  carriers 
duty  is  to  receive  and  carry  subject  to  the  full  measure  of  liability, 
unless  restricted  by  mutual  agreement ;  and  except  as  to  "rate  of 
hire,  the  time,  place  and  manner  of  delivery,"  such  an  agreement 
can  only  be  shown  by  the  signature  of  the  shipper  or  sender.  In 
"Tied.  Lim.  pp.  256,  257,  the  learned  author,  after  recognizing  and 


discussing  the  right  of  a  common  carrier  to  modify  and  restrict  its 
liability  by  special  agreement  with  its  patron  or  employer,  says: 
"  But  the  contract  must  be  freely  aud  voluntarily  made.  The 
carrier  cannot  refuse  to  take  goods  for  carriage  under  the  common 
law  liability  if  the  consignor  should  refuse  his  assent  to  a  limita- 
tion." To  same  effect,  see  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344.  Nor  can  a  carrier  require  of  a  shipper 
a  waiver  of  any  of  bis  rights  as  a  condilion  precedent  to  receiving 
and  carrying  his  freight  Railroad  Co.  v,  Fagan,  (Tex.  Sup.) 
9  S.  W.  Rep.  749.  To  sustain  such  a  stipulation,  wliere  fairly 
made,  is  only  to  concede  the  right  and  power  of  the  parties  to 
make  it,  and  comes  far  short  of  meaning  that  the  carrier  may  ex- 
act the  making  of  it  as  a  condition  precedent  to  the  discbaige  of 
his  duty  as  a  common  carrier.  The  statute  was  evidently  in- 
tended h>  settle  within  this  jurisdiction  the  question  of  how,  and 
to  what  extent,  the  general  liability  of  a  common  carrier  may  be 
limited;  and  by  providing,  aa  it  does,  that  it  can  only  be  ac- 
complished by  a  special  agreement,  it  has  deliberately  left  it  with 
either  party  to  consent,  or  to  refuse  to  consent  to  such  an  agreement 
The  right  to  exercise  such  freedom  of  will  by  the  respondent  in  this 
case  would  be  denied  and  destroyed  if  he  wei-e  compelled  to  con- 
sent under  penalty  of  having  his  message  refused.  It  has  been 
suggested  that  respondent  could  found  no  right  of  action  upon 
refusal  of  appellant  to  transmit  his  message  unless  he  would  agree 
to  the  stipulation,  because,  if  made  under  such  compulsion,  it  would 
not  be  enforceable  against  him,  and  therefore  harmless;  but  such 
conclusion  would  be  consistent  with  neither  the  duty  of  the  ap- 
pellant, nor  the  right  of  the  respondent.  This  right  and  this  duty 
were  correlative,  and  each  was  a  measure  of  the  other.  What- 
ever respondent  had  a  right  to  have  sent,  it  was  appellant's  duty 
to  send.  It  it  was  respondent's  right  to  have  his  message  tiana- 
mitted  without  agreeing  to  this  condition,  it  was  appellant's  duty 
to  transmit  it  without  imposing  such  condition  ;  and  it  could  not 
justify  a  refusal  to  send  on  the  ground  that  the  stipulation  sought 
to  be  exacted  as  a  condition  precedent  might,  by  proper  effort 
on  his  part,  be  avoided  by  respondent,  because  made  under  com- 
pulsion, or  because  void  and  nagatory,(if  such  statute  should  be 
held  to  apply  to  such  &  case,)  under  section  3682,  Comp.  Laws. 
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Following  the  line  of  these  views,  we  are  of  the  opinion  that 
appellant  could  not,  as  a  common  carrier,  legally  require  respond- 
ent to  enter  into  the  agreement  which  we  have  just  discussed,  ami 
so  that  it  could  not  legally  refuse  to  receive  and  transmit  his  mes- 
sage because  he  declined  to  make  such  agreement     Of  course  lliia 
decision  will  not  be  undei*stood  as  touching  the  question  of  the 
right  of  the  company  to  make  and  enforce  reasonable  general 
regulations  for  the  convenient  and  orderly  transaction  of  its  busi- 
ness, and  for  the  proper  protection  of  its  interests,  consistent  with 
its  duties  as  a  common  carrier.     The  appellant  did  not  ol)ject 
to  respondent's  message  because  it  was  written  on  repondent's 
letter  head,  instead  of  on  a  message  blank,  and  so  inconvenient  fur 
filling  or  preservation  in  accordance  with  the  practice  of  appellant 
Respondent  oflEered  to  use  the  blank,  if  appellant  would  erase  the 
contract  which  he  would  otherwise  be  required  to  assent  to  in  using 
it     The  issue  between  the  parties  was  distinctly  as  to  the  riglitof 
appellant  to    require  assent  to  the  stipulations  restricting  its  liabil 
ity  as  a  common  carrier,  and  this  decision  covers  only  that  ques- 
tion   Its  refusal  to  receive  and  transmit  respondent's  message,  under 
the  facts  proved,  constituted  a  refusal, within  the  meaning  of  sec- 
tion 3910,  Comp.  Lawa     Such  refusal  gave  respondent  a  cause  of 
action,  and  his  right  of  action  was  not,  destroyed  or  affected  by 
the  fact  that  he  aftei'wards  sent  substantially  the  same  message. 
If  to  refuse  the  first  message  was  an  actionable  wrong  to  respond- 
ent, persistence  in  it  by  appellant,  to  the  extent  of  compelling 
respondent   to   submit   to  it,  and   to  send  another   message  on 
appellant's  terms,  did   not  cure  or  undo  the  first  wrong.     The 
testimony  seems  to  show  that  respondent  offered  and  attempted  to 
have  his  message  sent  in  the  afternoon,  between  two  and  four 
o'clock  ;  that  it  was  refused,  under  the  circumstances  above  recited : 
that  he  then  wrote  a  letter  to  the  party  to  whom  he  desired  to 
send  a  message,  but  subsequently,  and  that  evening,  about  seven 
o'clock,  feeling  doubtful  of  its  reaching  the  party  in  time,  he  went 
to  the  office,  and  sent  upon  one  of  the  appellant's  blanks  a  message 
of  very  nearly  the  tenor  of  the  message  previously  refused.     There 
was  nothing  in  this  to  waive  the  wrong  of  the  refusal,  or  affect 
respondent's  legal  right  to  complain  of  it 

Finally,  it  is  assigned  as  error  that  during  the  trial  the  jury  was 
allowed  to  separate  for  a  few  monents  without  being  admonished 


by  the  court,  as  required  by  section  5051,  Comp.  Laws,  not  to 
converse  among  themselvea,  or  with  others,  upon  the  subject  ot  the 
trial.  Whether,  in  any  case,  this  fact  alone  would  constitute 
reversible  error,  it  ia  not  now  necessary  to  determine.  The  facts 
were  not  in  dispute,  and  the  law,  as  we  understand  it,  applied  to 
the  conceded  facts,  plainly  required  the  verdict  which  the  Jury 
rendered.  Under  such  circumstances  the  appellant  could  not  have 
been  prejudiced.  The  judgment  of  the  county  court  is  affirmed. 
All  the  judges  concurring.  *  ' 

1  •  T*lasTKph  eompajite*.   Bicht  to  limit  U»bUlt7  f»r  nmgUg^aem' 

— Tlie  authorities  Id  regard  to  Ihe  rigtit  of  a  l«legrapL  company  to  stipulate  for 
exempiioQ  from  tlie  consequeni.'es  of  its  Degligcoce  io  regard  to  messages,  are 
collected  in  the  note  to  Western  Union  Tel.  Co.  v.  Sliort,  8  Am.  R.  R.  dfcCorp. 
Rep.  6M.  Besides  tbc  case  just  referred  to,  the  following  recent  cases  hold 
ttiat  such  stipulations  are  against  public  policy  and  void.  Garrett  v.  Western 
Union  Tel.  Co.,  4  Am.  R.  R.  4  Corp.  Rep.  665;  Kemp  v.  Western  Union  Tel. 
Co..  2  Am.  R,  R.  4  Corp.  Rep.  128;  Brown  v.  Postal  Tel.  Cable  Co.,  Ill  N. 
C.  187;  18  S.  E.  Rep.  17»;  Wertz  v.  Western  Union  Tel.  Co.,  7  Utah.  446;  27 
Pac.  Rep.  172.  See  also  as  Io  common  carriers,  Little  Rock,  etc  ,  R.  Co.  v. 
CraTens,  T  Am.  R.  R.  &  Corp.  Rep.  2'iO  and  note;  Alair  t.  Northern  Pac.  R. 
Co.,  pott. 

2<  Talidltj  oratipnlatlan  reqalriny  claim  to  be  pre««ikt«d  la  writ- 
ing within  »  apedfled  time.—Tlie  usual  atipulation  in  a  lelegrapbic  blank, 
that  "  Ihe  companj  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the  niesj<age,"  was 
held  to  be  a  limitation  of  liability  and  to  be  void  io  Pacific  Tel.  Co.  v.  Under- 
wood, (Neb),  56  N.  W.  Rep.  1057.  The  reasons  assigned  are  as  follows;  "  (o) 
A  telegraph  company  Is  a  common  carrier  of  intelligence  for  hire,  Iraund  to 
promptly  and  correctly  Irjinsmit  and  deliver  bII  messages  intrusted  to  it.  and 
cannot  by  contract  exempt  ilself  from  liability  for  its  own  negligence,  [b)  The 
clause  printed  on  llie  telegraph  blank,  to  the  eSect  that  the  telegraph  company 
would  DOtI>e  liable  for  damagesinanycase  unless  the  claim  was  presented  in  writ- 
ing in  sixty  days,  was  and  is  unreasonable,  and  wholly  without  consideration, 
if  viewed  a,s  a  con'rncl  between  the  telegraph  company  and  the  sender  of  the 
measage,  and  an  atlempc  on  the  part  of  the  telegraph  company  to  enact  for 
itself  a  statute  of  limitations.  If  it  can  make  its  liability  for  negligence  depend 
on  notice  of  claim  being  given  In  sixty  days,  it  may  make  it  six  days.  If  lia- 
hiliiy  can  be  made  to  depend  upon  the  notice  being  In  writing,  it  can  limit  It 
to  pen  and  ink.  The  laws  of  this  commonwealth  ore  for  the  prole^  tion  and 
government  of  corporations  and  individuals  alike,  and  all  citizens  should  trans- 
act their  busineaa  with  reference  to  these  laws.  The  attempt,  sooften  indulged 
in  by  insurance  and  telegraph  companies,  to  prescribe  for  tliemselves  a  law,  is 
not  one  that  appeals  to  the  Judgment  or  commends  itself  to  the  lonacience  of 
this  court.  8ee,  on  this  subject.  Tyler.  Uilmnn  &  Co.  v.  W,  V.  Tel.  Co.,  60 
•Reported  in  6S  N.  W,  Rep.  769. 
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111.  421;  W.  U.  Tel.  Co.  v.  Crall.  (Kan.).  17  Pac.  Rep.  SOO;  Gillis  ▼.  W.  U. 
Tel.  Co.,  (Vt.),  17  Atl.  Rep.  786  and  cases  there  cited;  Johnston  v.  W  U.  Tel. 
Co.,  88  Fed.  Rep.  862;  W.  U.  Tel.  Co.  ▼.  Longwill,  (N.  M.),  21  Pac.  Rep.  389. 
(c)  The  instruction  asked  was  ^  iolative  of  the  statutes  of  the  state,  (section  12, 
c.  89a,  Comp.  St.):  '  Any  telegraph  company  engaged  in  the  transmissioD  of 
telegraphic  dispatches  is  hereby  declared  to  be  liable  for  nondelivery  of  dis- 
patches intrusted  to  its  care,  and  for  all  mistakes  Im  transmitting  messages  made 
by  any  person  in  its  employ,  and  for  all  damages  resulting  from  the  failure  to 
perform  any  other  duty  required  by  law;  and  any  such  telegraph  company 
shall  not  be  exempt  from  any  such  liability  by  reason  of  any  clause,  oondidon 
or  agreement  contained  in  its  piinted  blanks.' " 

The  same  stipulation  was  held  valid  in  the  following  cases:  "Western  Union 
Tel.  Co.  V.  Dougherty,  64  Ark.  221;  16  S.  W.  Rep.  468:  Lester  v.  Weslem 
Union  Tel.  Co.,  84  Tex.  318;  19  8.  W.  Rep.  266.  The  authorities  are  collected 
in  note  to  Hill  v.  Western  Union  Tel.  Co.,  8  Am.  R.  R.  &  Corp.  Rep.  400.  As 
to  the  validity  of  similar  stipulations  in  the  contracts  of  carriers,  see.  Central 
R.  &  B.  Co.  V.  Hasselkus,  post. 

The  stipulation  is  held  not  to  apply  where  the  message  is  not  written  on  on« 
of  the  company's  blanks.  Anderson  v.  Western  Union  Tel.  Co.,  84  Tex.  17; 
19  S.  W.  Rep.  286.  The  notice  will  be  sufficient  if  it  apprises  the  company  of 
the  nature  of  the  plaintiff's  claim.  Western  Union  Tel.  Co.  v.  Brown,  84  Tex. 
54;  19  S.  W.  Rep.  886. 

8.  Stipulatioii  a«  to  unrepeated  mefwa  geg»—The  authorities  are  con- 
flicting as  to  the  validity  of  a  stipulation  exempting  the  company  from  liability 
for  mistake  or  delay,  in  case  of  unrepeated  messages.  See  8  Am.  R.  R.  & 
Corp.  Rep.  672,  note.  The  stipulation  is  held  void  as  to  mistakes  or  delay 
caused  by  negligence  in  the  following  cases:  Western  Union  Tel.  Co.  v.  Short, 
(Ark.),  8  Am.  R.  R.  &  Corp.  Rep.  564;  Garrett  v.  Western  Union  Tel.  Co., 
(Ind.),  4  Am.  R.  R.  &  Corp  Rep.  666;  Brown  v.  Postal  Tel.  Cable  Co.,  Ill  N. 
C.  187;  16  S.  E.  Rep.  179:  Wertz  v.  Western  Union  Tel.  Co.,  7  Utah,  446;  27 
Pac.  Rep.  172. 

The  stipulation  is  held  not  to  apply  to  the  sendee  of  a  message  and  not  to 
affect  his  right  of  action  in  Tobin  v.  Western  Union  Tel.  Co.,  146  Penn.  St 
375;  28  Atl.  Rep.  824. 

The  stipulation  does  not  protect  the  company  from  liability  for  damages 
which  repetition  could  have  no  tendency  to  prevent.  Where  the  company  ^^ 
ceives  an  important  message,  when  its  lines  arc  down,  and  it  fails  to  inform  the 
sender  of  such  fact,  and  fails  to  send  by  a  competing  line,  which  it  might  have 
done,  the  stipulation  will  be  no  defense.  Fleischner  v.  Pacific  Postal  Tel. 
Cable  Co.,  66  Fed.  Rep.  788. 


City  of  St.  Louis  v.  Hill. 

(Supreme  Court  of  Missouri,  Division  No.  2.    June  18,  1808.) 

1.  Eminent  domain.  Building  lines.  What  ib  propertt.  Propotf 
in  any  determinate  object  is  composed  of  certain  constituent  elements,  to-wlt» 
the  unrestricted  right  of  use,  enjoyment  and  disposal  of  that  object. 
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avenue,  of  which  the  defendant  was  then  and  there  the  owner  in 
fee,  which  premises  were  within  the  district  covered  by  said  Or.lin- 
ance  No.  16,450,  in  the  city  of  St.  Louis,  did  erect  a  certain  dwelling 
house  within  the  distance  of  forty  feet,  to  wit  within  fifteen  feet 
from  the  north  line  of  said  Forest  Park  boulevard,  said  house  not 
confroming  to  the  uniform  building  line  of  said  Forest  Park  boule- 
vard, as  prescribed  by  said  Ordinance  Na  16,450.  The  defendant 
filed  a  written  motion  for  discharge,  upon  the  ground  that  the  said 
Ordinance  No.  16,450  is  unconstitutional  and  void  in  thatitiscon- 
trary  to  and  in  violation  of  sections  20,  21,  and  30  of  article  2  of 
the  constitution  of  the  state  of  Missouri.  The  St  Louis  court  of 
criminal  correction,  to  which  court  the  case  had  previously  been 
appealed  from  said  first  district  police  court,  overruled  said  motion, 
found  tlie  defendant  guilty,  and  fined  him  $500  and  costs.  Hence 
this  appeal. 

The  ordinance  heretofore  quoted  is  bottomed  on  an  enactment 
of  the  general  assembly  of  this  state,  the  first  section  of  which  is 
the  following:  "  Section  1.  All  cities  in  Missouri  having  a  popula- 
tion of  tliree  hundred  thousand  inhabitants  or  more,  or  which  shall 
hereafter  reach  such  population,  are  hereby  authorized  and  em- 
powered to  establish  by  ordinance  boulevards,  and  provide  for  main- 
taining the  same,  and  may  regulate  the  traffic  thereon,  and  may 
exclude  heavy  driving  thereon,  or  any  kind  of  vehicle  therefrom, 
and  may  exclude  the  instituution  and  maintenance  of  any  business 
avocation  on  the  property  fronting  on  such  boulevard,  and  may 
establish  a  building  line  to  which  all  buildings  and  structures 
thereon  shall  conform,  and  may  convert  existing  streets  into  bonle- 
vards,  and  may  levy  a  special  tax  on  property  fronting  on  said 
boulevard  to  light,  sweep,  and  maintain  the  same,  and  the  grass 
and  trees  thereon,  or  any  part  of  said  expenditures  ;  and  for  the 
above  purposes,  or  any  of  them,  may  lay  out  a  district  or  districts 
in  which  said  special  tax  shall  be  levied,  and  provide  for  the  as- 
sessment of  said  special  tax  by  assessing  the  same  in  favor  of  the 
city  on  the  adjoining  property  fronting  or  bordering  on  the 
boulevards  where  such  lighting,  sweeping,  and  maintenance  is  to 
be  had  in  the  proportion  that  the  linear  feet  of  each  lot  fronting  or 
bordering  on  the  boulevard  bears  to  the  total  number  of  linear  feet 
of  all  property  chargeable  with  the  special  tax  aforesaid  in  the 
district  so  established,  and  may  accept  dedications  of  boulevards, 


with  conditions  thereto  attacbed,  which  shall  be  binding  and  con- 
clusive :  provided,  however,  that  no  ordinance  on  the  above  sub- 
jecla,  or  any  of  them,  shall  be  valid  unless  recommended  by  tlie 
board  ot  public  improvements  of  the  city  enacting  the  same." 
Uws  1891,  p.  47. 

Collins  &  Jamison  and  Rowell  Jt  Ferris,  for  appellant;  W.  C.  Mar- 
shall, for  respondent 

Sherwood,  J.— (after  stating  the  facts).  As  already  disclosed 
by  tlie  record,  the  constitutionality  of  wliat  is  commonly  known  as 
the  "Boulevard  Laws"  iscailed  in  question  by  this  appeal.  The  pro 
visions  of  the  oi-ganic  law  cited  by  defendant  as  pertinent  to  this 
controversy  are  these :  "  Sec.  21.  That  private  property  shall  not 
be  taken  or  damaged  for  public  use  witliout  just  compensation. 
Such  compensation  shall  be  a.scertained  by  a  jury  or  board  of 
commissioners  ot  not  less  than  three  freeholders,  in  such  manner  as 
may  be  prescribed  by  law  ;  and  until  the  same  shall  be  paid  to  the 
owner,  or  into  conrt  for  the  owner,  the  property  shall  not  l)e 
disturbed,  or  the  proprietary  rights  of  tlie  owner  therein  divested" 
'■Sec.30.  That  no  person  sliall  be  deprived  of  lite,  liberty,  or 
property  without  due  process  of  law."  Article  2,  Const.  1875, 
It  is  urged  on  behalf  of  plaintiff  that  there  has  been  no  "  taking  " 
of  private  property  under  tliis  law  and  ordinance,  because  tbe 
'■  title  "  to  the  property,  and  the  right  to  use  the  same,  are  still  in 
the  defendant  This  contention  brings  into  prominence  the  true 
import  of  the  word  "  property."  The  general  result  of  various 
definitions  of  the  term  is  that  it  is  the  exclusive  right  ot  any 
jwrion  to  freely  use,  enjoy,  and  dispose  of  any  determinate  object, 
whether  real  or  personal.  1  Bl.  Comm.  138 ;  2  Aust  Jur,  817, 
^^Ifi :  19  Amer.  &  Eng.  Enc.  Law,  284,  and  cases  cited  ;  Lewis 
Ein.  Dom.  §§57-59;  Eaton  v.  Railroad  Co.,  51  N.  H,  504; 
Tliompson  v.  Improvement  Co.,  54  N.  H.  545 ;  Wynebamer  v. 
People,  13  N.  Y.  378.  Sometimes  the  term  is  applied  to  the  thing, 
itself,  as  to  a  horse  or  a  tract  of  land.  These  things,  however, 
though  the  subjects  of  property,  nre,  when  coupled  with  possession, 
but  the  indicia,  the  visible  manifestntions,  ot  invisible  rights,  "the 
evidence  of  things  not  seen."  Property,  then,  in  a  determinate 
object,  is  composed  of  certain  constituent  elements,  to  wit,  the 
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unrestricted  right  of  use,  enjoyment,  and  disposal,  of  that  object 
It  follows  from  this  premise  that  anything  which  destroys  or 
subverts  any  of  the  essential  elements  aforesaid  is  a  taking  or 
destruction  p?*o  tanto  of  property,  though  the  possession  and  piwer 
of  disposal  of  the  land  remain  undisturbed,  and  though  there  be 
no  actual  or  physical  invasion  of  the  locus  in  quo,  Cooley.  Const. 
Lim.  (6th  Ed.)  670;  Wynehamer  v.  People  13  N.  Y.  loa  cit.  433, 
per  Selden,  J.;  People  v.  Otis,  90  N.  Y.  loa  cit  52,  per  Andrews, 
C.  J.  The  use  of  a  given  object  is  the  most  essential  and  beneficial 
quality  or  attribute  of  property.  Without  it,  all  other  elements 
which  go  to  make  up  property  would  be  of  no  effect.  It  the  city 
were  allowed  to  deprive  the  defendant  of  the  use  of  his  entire 
lot,  it  would  leave  in  his  hands  but  a  barren  and  Barmecidal  title; 
and  what  is  true  of  property  rights  as  an  integer  is  true  of  each 
fractional  portion.  If  plaintiff's  theory  be  correct,  then  the  city 
could  pass  and  enforce  an  ordinance  which  would  deprive  de- 
fendant of  the  use  of  his  entire  lot,  and  still  there  would  be  no 
"  taking,"  within  the  terms  of  section  21,  art  2,  of  the  constitution, 
and  consequently  no  right  to  compensation.  The  statement  of  such 
a  position  is  sufficient  to  accomplish  its  utter  repudiation. 

The  day  before  the  ordinance  went  into  operation  defendant 
had  the  unquestionable  right  to  build  at  will  on  his  lot  The  day 
aftei'wards  he  was  as  effectually  prevented  from  building  on  the 
forty  feet  strip,  except  under  peril  of  punishment,  as  if  the  city 
had  built  a  wall  around  it  and  this,  too,  without  any  form  of 
notice,  any  species  of  judicial  inquiry,  or  any  tender  of  compensa- 
tion. If  this  is  not  a  "  taking  "  by  mere  arbitary  edict,  it  is 
difficult  to  express  in  words  the  meaning  which  should  characterize 
the  act  of  the  city.  A  case  has  arisen  in  Pennsylvania  strongly 
resemblantin  some  of  its  facts  to  the  case  at  bar.  There  an  act 
of  assembly  provided  that  whenever  an  owner  of  property  on 
Chestnut  street  should  rebuila,  the  building  then  to  be  erecteil 
should  be  set  back  five  feet  in  the  rear  of  the  old  line,  thus  widen- 
ing the  sidewalk  five  feet  The  owner  in  that  case  contracted 
with  a  builder  to  tear  down  the  old  building  jind  i-ebuild  a  nrw 
one  on  her  lot  On  application  for  a  permit  to  rebuihl  the  buiWing 
inspectors  and  surveyors  gave  the  new  line  as  established  by  the 
law,  and  the  city  solicitor  notified  the  owner  that  the  front  wall 
of  the  new  building  must  be  set  back  to  the  new  line.     The  owner 


conformed  to  the  law,  and  built  her  building  accordingly.  She 
then  claimed  compensation  for  tbe  strip  of  ground,  when  she  wa3 
met  with  the  assertion  that,  having  voluntarily  torn  down  her  old 
front  wall,  and  rebuilt  according  to  the  new  line,  the  injury  of 
which  she  compluined  was  due  to  her  own  action,  and  therefore 
she  could  not  recover ;  but  the  court  answered:  "By  force  of 
law,  the  instant  the  old  building  was  torn  down  the  city  took  part 
of  the  land  for  public  use,  and  is  liable  to  make  compensation  to 
tbe  owner,  the  same  as  if  it  had  been  tAken  in  any  other  mode." 
City  V.  Linnai-d,  97  Pa.  St  242.  This  case  was  subsequently 
follow  in  Be  Chestnut  St.,  118  Pa.  St.  593,  12  Atl.  Rep.  585, 
wher6  it  was  again  held  that  in  such  circumstances  as  aforesaid 
there  was  an  appropriation  by  the  city  of  the  strip  of  ground  to 
public  asa  In  those  cases  it  will  be  noted  that  there  was  a  pro- 
vision for  compensation  ;  here  there  is  none.  Other  adjudicated 
cases  and  authorities  have  been  cited  on  behalf  of  defendant,  tend- 
ing to  the  conclusion  heretofore  stated. 

Tlie  premises  considered,  we  hold  that  the  "Boulevard  Law"  is 
unconstitutional,  because  it  violutes  section  80,  art.  2,  of  the  con- 
stitution, in  that  it  makes  no  provision  for  any  proceeding  in  a 
court  of  law  for  condemning  property,  nor  for  notice  to  the  owner, 
and  therefore  deprives  any  citizen  interested  along  the  given  route 
of  his  properly  without  due  process  of  law.  Nor  does  the  ordinance 
in  question  make  any  such  provision.  Lowry  v.  Riiinwater,  70  Ma 
152  ;  Rendering  Co.  v.  Behr,  77  Mo.  91,  and  cases  cited  ;  Elliott, 
Roads  &  S.  150 ;  City  of  Grand  Rapids  v.  Powers,  89  Mich,  loc 
cit.  103,  104;  50  N.  W.  Rep.  661;  City  of  Janesville  v.  Carpenter, 
77  "Wia  288;  46  N.  W.  Rep.  128.  Tlie  "  Boulevard  Law  "  is 
also  unconstitutional  in  that  it  makes  no  provision  for  compensa- 
tion of  those  whose  property  i,i  taken  ;  nor  is  any  such  provision 
made  in  the  onlinanceby  virtue  of  which  defendant  was  arrested. 
Section  21,  art  2,  of  our  constitution  declares  tliat  private  pro- 
perty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  Walther  v.  Warner,  25  Mo.  277  ;  Provolt  v.  Rail- 
road Co.,  57  Mo.  261 ;  Evans  v.  Railroad  Co.,  64  Mo.  453. 

It  has  been  urged  by  counsel  for  the  plaintiff  city  that  in  any 
event  an  owner  of  property  along  the  boulevard  has  his  remedy  by 
nction  against  the  city  by  virtue  of  section  1821,  Rev.  St  1889 
^pliich  section  is  as  follows  :      "  In  all  cases  where  the  city  au- 
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thorities  liave  graded  or  regraded  or  changed  the  grades  or  lines 
of  any  street  or  alley,  or  may  liereafter  grade  or  change  the  grade 
or  any  line  of  street  or  alley,  without  the  consent  of  the  owner,  or 
where  the  compensation  cannot  be  agreed  upon,  and  do  not,  before 
the  commencement  of  the  work,  institute  proceedings,  or  have 
not  instituted  proceedings  to  have  tlie  damages  ascertained  and 
assessed,  as  provided  in  the  six  preceding  sections,  the  owner  shall 
be  entitled  to  an  action  at  law  against  the  city,  town,  or  village  to 
ascertain  and  recover  the  amount  of  damages  caused  by  such 
improvement"  It  will  be  observed  that  this  section  is  not  iu 
conformity  with  section  21,  art.  2,  of  the  constitution,  in  that  it 
allows  property  of  the  citizen  to  be  taken  before  the  compensatioa 
is  "  paid  to  the  owner,  or  into  court  for  the  owner."  Besides,  the 
statutory  section  seems  to  be  intended  to  apply  only  to  cases 
where  some  actual  improvement  has  been  or  shall  be  made  prior 
to  action  brought  by  the  owner.  For  reasons  aforesaid,  we  re- 
verse the  judgment  and,  as  it  is  apparent  that  the  city  has  no 
standing  in  court,  we  will  not  remand  the  causa     All  concur.  * 

Eminent  domain*   What  constitutes  &  taking  of  property.  limit- 

Ingf  use.— Forster  v.  Scott,  136  N.  Y.  577;  82  N.  E.  Rep,  976,  is  a  case  closAj 
analogous  to  the  foregoing.  In  October,  1890,  the  proper  public  authorities 
filed  a  map  or  plan  of  a  proposed  street,  which  embraced  the  whole  of  the  lot 
in  controversy.  The  proceeding  was  in  accordance  with  the  statute  which 
provided  that  "  no  compensation  shall  be  allowed  for  any  building,  erection  or 
construction  which  at  any  time  subsequent  to  the  filing  of  the  maps,  plans  or 
profiles  mentioned  in  section  672  of  the  act,  may  be  built,  erected  or  place!  in 
pari  or  in  whole  upon  or  through  any  street,  avenue,  road,  public  square  or 
place  exhibited  upon  such  maps,  plans  or  profiles."  In  June,  1891,  the  plundff 
agreed  to  sell  and  convey  the  lot  in  question  to  the  defendant,  and  the  question 
was  whether  the  map  or  plan  constituted  an  incumbrance  upon  the  lot,  or  in 
other  words,  whether  the  restriction  in  the  statute  was  valid  and  binding. 
The  court  held  that  it  was  not,  and  dispose  of  the  question  as  follows:  "When- 
ever a  law  deprives  the  owner  of  the  beneficial  use  and  free  enjoyment  of  his 
property,  or  imposes  restraints  upon  such  use  and  enjoyment  that  oiaterially 
aflfect  its  value,  without  legal  process  or  compensation,  it  deprives  him  of  his 
property,  within  the  meaning  of  the  constitution.  All  that  is  beneficial  in 
property  arises  from  its  use  and  the  f niits  of  that  use,  and  whatever  deprives  a 
person  of  them  deprives  him  of  all  that  may  be  desirable  or  valuable  in  the 
title  and  possession.  It  is  not  necessary,  in  order  to  render  a  statute  obnoxioaa 
to  the  restrainte  of  the  constitution,  that  it  must,  in  terms  or  in  effect,  authoriie 
an  actual  physical  taking  of  the  property  or  the  thing  itself,  so  long  as  it  affecte 
its  free  use  and  enjoyment,  or  the  power  of  disposition  at  the  will  of  the  owner. 

*  Reported  in  22  8.  W.  "Rep,  861. 


Among  the  party  was  Miss  Kellj,  and  just  before  the 
train  started  at  10  o'clock,  Mrs,  Kelly,  the  mother  of  Miss  Kelly, 
who  had  accompanied  her  to  the  cara,  handed  to  Gavin,  across  the 
aisle,  the  sum  of  $150,  to  be  used  in  defraying  the  Gxi)ensG8  of  her 
daughter  during  the  trip.  Qavin  deposited  the  roll  of  money 
without  opening  it  in  his  trousera  pocket,  and,  when  he  retired  to 
his  berth,  (a  lower  one,)  about  11  o'clock,  he  felt  tiieroUof  money 
in  his  pocket  He  then  rolled  up  his  trousers,  and  placed  theni 
in  the  receptacle  provided  for  clothes  at  the  head  of  his  bertk 
Tlie  next  morning,  when  Gavin  awoke,  he  felt  lor  his  trousers 
and  discovered  that  they  were  missing.  Bohinson,  the  colored 
porter,  was  called,  and,  in  rwponse  to  inquiries,  told  Gavin  thathe 
had  found  a  pair  of  trousers  on  the  floor  that  momiug  bui, 
supposing  they  belonged  to  the  section  adjoining  the  head  uf 
Oavin's  berth,  he  had  placed  them  in  that  section.  This  sectoa 
was  occupied  by  two  well-known  and  reputable  citizens  of  Mem- 
phis. Robinson  llien  brought  the  trousers  to  Gavin,  but  the  money 
was  missing.  Gavin  also  discovered  that  a  bunch  of  keys  was 
missing  from  his  pocket  ,but  he  found  therein  a  sleeve  or  collar 
button,  which  was  not  his  properly.  Robinson  informed  Gam 
that  the  other  porter,  one  Lind,  had  found  a  bunch  of  kevs  in  the 
aisle  during  the  night  Robinson  then  brought  Lind  to  Gavin,  and 
Lind  handed  him  the  bunch  of  kevs,  and  also  one  or  more  baggage 
checks.  Gavin,  upon  discovering  the  loss  of  the  money,  had 
the  conductor  called,  and  reported  his  loss.  The  conductor  made 
some  search,  but  failed  to  find  the  money.  During  the  investigation 
it  was  reported  to  Gavin  that  the  porter  Lind  had  lost  one  of  his 
sleeve  buttons,  and  this  fact,  coupled  with  the  finding  of  a  strange 
sleeve  button  in  Gavin's  trousers  pocket,  at  once  fixed  suspicion 
upon  Lind.  Gavin  called  Robinson  and  questioned  him  about 
the  sleeve  button,  and  was  told  by  Robinson  that  Lind  had  asked 
him  about  hia  lost  sleeve  button.  The  car  containing  Gavin's  party 
was  occupied  entirely  by  reputable  citizens  of  Memphis,  and  many 
were  also  in  the  other  sleepera  The  train  wa.s  a  special  train  of  five 
sleepers,  and  was  to  run  from  Memphis  to  Norfolk  without  change 
of  cars,  and  all  the  sleepers  were  in  charge  of  only  one  conductor. 
No  new  passengers  came  aboard  at  any  place  between  Mempliis 
and  Chattanooga.  The  conductor  testified  in  regard  to  the  feasi- 
bility of  one  passenger  robbing  another  behind  the  curtuin  thai  it 


is  possible  to  be  done,  but  not  probable,  if  the  porter  13  oji  watch, 
and  attending  to  his  duty.  The  record  shows  that  Lind  went  on 
watch  about  12  o'clock,  and  remained  on  watch  until  3  o'clock, 
wlien  he  was  relieve  bj  Robinson,  who  then  continued  his  watch 
until  half  past  six  the  same  monting.  Robinson  testified  that,  if 
tlie  porter  was  at  his  post  and  on  watch,  it  would  be  impossible 
for  anj  one  passing  along  the  aisle,  or  for  a  passenger  occupying  an 
adjoining  berth,  to  abstract  anything  from  Gavin's  berth  without 
attracting  tiie  party's  attention  ;  that  sucli  a  robbery  was  impossible 
without  detection  when  the  porter  was  on  watch  and  doing  his 
duty.  The  porter  Lind  testified  that  no  one  passing  along  the 
aisle  could  bave  stolen  anything  from  a  berth  without  being  seen 
by  liim  while  on  watch,  but  that  a  passenger  in  a  berth  might 
steal  from  an  adjoining  section  at  the  head  or  foot  The  circuit 
judge  tried  the  case  without  the  intervention  of  a  jury,  and,  being 
of  opinion  that  the  money  was  stolen  by  porter  Lind,  rendered 
judgment  against  the  company  for  $150.  The  Pullman  Palace 
Car  Company  appealed,  and  assigns  errors. 

The  law  is  well  settled  that  a  sleeping  car  company  is  not  a 
common  carrier.  They  differ  radically  in  the  kind  of  service 
rendered  the  publia  The  contract  of  the  sleeping-car  company 
is  to  lodge  the  passenger,  while  that  of  the  carrier  is  10  carry 
him.  Sleeping-car  companies  are  not  liable  as  inn-keepers  for  the 
loss  or  theft  of  articles  from  a  guest,  for  the  reason  that  the 
passenger  on  a  sleeping-car  retains  the  exclusive  ])ersonal  possession 
and  control  of  his  valuables.  The  company  does  not  undertake 
to  receive  the  property  of  the  guest,  but  expressly  declines  to  do 
so,  and  for  this  reason  is  absolved  from  the  liability  of  an  inn- 
keeper. It  has  been  so  difficult  to  define  the  precise  legal  status 
of  this  class  of  public  servants,  and  the  measure  of  their  account- 
ability that  they  have  been  facetiously  characterized  as  "  flying 
nondescripts."  It  is  however,  universally  recognized  by  thecourts 
that  it  is  the  duty  of  a  sleeping  car  company  to  maintain  a  careful 
and  continuous  watch  over  the  interior  of  the  car  while  the  bertha 
are  occupied  by  sleepers.  If  the  property  ot  the  passenger  is 
stolen  by  a  fellow  passenger,  or  by  an  intruder  on  the  train  in 
consequence  of  the  failure  of  the  company  to  maintain  this  careful 
and  continuous  watch,  the  company  will  be  liable  for  its  value 
Carpenter  v.  Railroad  Co,,  124  N.  Y.  58;  26  N.  E.  Rep.   277.     It 


money  of  Martin  Kelly,  who  was  not  a  passenger  upon  the  curs." 
The  gravamen  of  this  suil  is  to  recover  the  value  of  the  property 
claimed  to  have  been  stolen  by  ibe  employes  of  the  company  who 
were  charged  with  the  duty  of  preserving  it  As  already  stated, 
this  money  came  into  the  bauds  of  M.  Gavin  as  a  depositary,  to 
be  used  and  expended  by  him  in  defraying  the  traveling  expenses 
of  Miss  Kelly.  It  has  been  held  in  this  state  that  an  actual  and 
exclusive  possession  by  a  party,  even  though  it  be  by  a  wrong- 
doer, is  sufficient  to  support  an  acUou  of  trespass  against  a  mere 
stranger  or  wrongdoer,  who  has  neither  title  to  the  possession  in 
himself,  nor  authority  from  the  l^al  owner.  Criner  v.  Pike,  2 
Head,  397.  "  Ordinarily,"  says  the  court  in  that  case,  "  the  party 
in  possession  is  either  the  owner  of  the  property,  or  answerable 
over  to  the  owner ;  and  in  either  case  he  is  entitled,  not  only  to 
damuges,for  the  taking,  but  also  for  the  value  of  the  property. 
This  is  the  general  rule,  A  defendant  has  been  allowed  to  prove 
in  mitigation  of  damages  that  the  goods  did  not  belong  to  the 
plaintiS,  and  that  they  have  gone  to  the  use  of  tbe  true  owner, 
eitlier  by  being  restored  to  him  in  specie,  or  taken  upon  legal  pro- 
cess in  payment  of  his  debts,  for  in  such  case  the  plaintiff  is  not 
answerable  over.  But  Mr.  Sedgwick  thinks  the  principle  of  tliese 
decisions  has  been  carried  quite  far  enough,  *  »  •  and  that 
it  will  not  do  to  permit  acts  of  willful  or  wanton  trespass  to  be 
excused  by  the  defense  of  outstanding  titles  in  third  persons." 
See,  also,  Logan  v.  Coal  Co.,  9  Heisk.  690,  where  it  is  held  that 
"  mere  possession  is  a  sufficient  title  upon  which  to  maintain  tres- 
pass against  a  mere  wrongdoer."  Crawford  v.  Bynum,  7  Yerg. 
381,  Miss  Kelly  having  been  placed  in  charge  of  Mr.  Gavin,  the 
latter  had  become  the  depositary  of  tliis  money,  for  the  purpose 
of  defraying  her  current  expenses,  as  they  arose  upon  the  journey. 
It  has  been  held  that  members  of  the  same  family,  traveling  to- 
gether, may  carry  each  other's  effects.  Dexter  v.  Railroad  Co.,  12 
N.  Y.  326 ;  Curtis  v.  Railroad  Co.,  74  N.  Y.  116.  "We  think  that 
Miss  Kelly,  having  been  placed  in  charge  of  Mr.  Gavin,  was  "/tro 
hoc  'TWie,"  for  the  purposes  of  the  journey,  a  member  of  his  family, 
and  that  a  gentleman  in  charge  of  ladies  on  such  an  occasion  was 
their  protecor,  and  the  proper  custodian  of  their  money  and  per- 
sonal effects  intrusted  to  him.  In  this  view  of  the  case,  we  think 
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it  unnecessary  to  determine  whether,  &t  the  litne  the  theft  was 
committed,  the  money  was  the  property  of  Miss  Kelly  or  her 
father,  Martin  Keily.  The  proof  shows  the  moTiey  was  in  the 
actual  possession  of  Gavin,  as  its  rightful  depositarj'.  Other 
questions  of  minor  importance  were  considered  and  decided  orally. 
Affirmed.* 

I.  Sleeplng-c&r  Compftntoc.  iJUtbUlty  fttrio—  of  mi>nay,T«lw»bla«i 
«te- — The  caaes  on  this  subject  are  uulltL'ted  in  doK  k>  PuUuiau  Palace-Cu 
Co.  V.  Lowe  (Neb.),  1  Am.  R,  R.  Corp.  Rep.  194.  A  sleuping-car  conipanj  a 
bound  lo  u«e  roasooable  care  to  piotect  only  bo  much  moiicj  carried  by  a  pat- 
■enger  a£  is  necessary  and  appropriate,  id  view  of  liis  circumstaocea  aad  cod- 
dittun  In  life,  for  his  wants  aud  comforla  during  his  conUmpluWd  jouniey,  and 
is  not  lialile  if  a  sum  of  money  carried  for  another  purpose  is  stolen  from  him 
through  the  negligence  of  its  servauls.  provided  no  special  circumstances  exisi 
which  impose  on  it  a  peculiar  duty  nilh  reference  to  such  money.  Bam)l  i. 
Pullman  Palace  Car  Co.  51  Fed.  Rep  796.  In  an  action  against  a  sleeping^ar 
company  for  loss  by  a  passenger  of  Uis  coat  while  in  his  berth  at  night,  the  pre- 
sumption  of  negligence  on  tbe  part  of  defendant  arising  from  such  loa  i> 
rebutted  by  the  uncontradicled  evidence  of  the  car  porter  that  he  was  od  duty, 
and  engaged  in  watetilng  the  car,  through  the  night,  till  after  the  loss.  Pull- 
man Palace  Car  Co.  v.  Freudenstein  (Ct.  App,  Col.).  M  Pac.  Rep.  578. 

In  Carpenter  v.  New  Yorlt.  etc.,  R.  Co.,  184  N.  Y.  53 ;  36  N,  E.  Rep.  «7, 
the  plaiotifl  occupied  a  berth  on  a  sleeping-car  from  New  York  to  BoMoo. 
When  he  went  to  bed  he  placed  liis  pockethook  in  his  Inside  vest  pocket,  sod 
put  tbe  vest  under  tbe  pillow  next  M  tbe  wiudow  In  the  morning  the  money 
had  been  abstracted.  The  train  left  New  York  at  10.80  p.  u.  and  arrived  in 
Boston  early  tbo  next  morning.  Tlie  train  made  eight  stops.  There  was  but 
one  employe  on  the  car  whoacl«d  in  the  capacity  of  conductor,  porter  and  boot- 
black. The  court  held  that  the  company  was  only  liable  in  case  of  negligence 
and  that  there  was  evidence  of  negligence  sulflcient  to  go  to  the  jury  and  to 
Justify  a  verdict  against  tbe  company.  The  court  says:  "  A  corporation  tn- 
gagcil  in  running  sleeping-coaches,  with  sectioiiH  separated  from  the  aisle  only 
by  curtains,  Is  bound  to  have  au  employe  charged  with  tbe  duly  of  carefully 
and  continually  watching  the  interior  of  the  car  while  berths  are  occupied  bj 
aleeiiers.  Car  Co.  v.  Oardncr.  8  Penny.  78,  These  cars  are  used  "by  bolb  seies, 
of  all  ages,  by  the  experienced  and  inexperienced,  by  tbe  bonest  and  dishonest. 
which  Is  understood  by  Ibe  carriers,  and  though  such  companies  are  not  insoRH 
tbey  must  exercise  vigilance  to  protect  their  sleeping  customers  from  robbeiy. 
A  traveler  wbo  pays  tor  a  berth  is  invited  and  has  the  right  to  sleep,  and  both 
parties  lo  the  contrnct  know  that  he  fs  t  >  become  powerless  to  defend  his  prop- 
erly from  'hioves,  or  his  person  from  instill  ;  and  the  company  is  bound  lo  a* 
adegreeof  care  commensurate  with  the  danger  lo  which  passengers  are  expend. 
Considering  tbe  compensation  received  for  such  services,  and  the  haiaids  lo 
which  unguarded  and  sleeping  travelers  are  exposed,  the  rule  of  diligence  above 
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from  her  seat  and  staoding  b;  the  Blove,  it  is  Dot  Decessnr.r  for  her  lo  allege 
and  prove  Deceaalt;  for  her  abeeoce  from  her  seat,  cootributory  negligenc* 
1>eing  a  matter  of  defense.  Norlbern  Pocillc  R.  Co.  v.  Heaa,  2  Wash.  BS3;  ii 
Pac.  Rep.  S66.  The  accident  liappened  on  a  car  on  whicli  ii  was  underUoud 
tlutl  the  passengers  should  look  after  tlieir  own  bertha,  and  were  acconliagly 
charged  a  low  rale  of  fare.  Soon  after  the  accident,  plaintiff  wrote  Ihe  com- 
piiDf  that  she  was  injured  by  the  caielessness  of  one  of  its  employes.  Shortly 
afturnarda,  In  a  letter  to  the  company,  she  said  that  it  was  a  newsboy  wlio 
pusiied  the  berth  up.  On  the  trial  she  teetifled  that  she  thooght  it  was  a  bnikc- 
niau.  Held,  that  there  was  sullcieDt  evidence  that  the  injury  resulted  by  resain 
of  the  negligence  of  an  agent  of  the  company  to  miaialn  a  verdict  for  plaiuliS- 
AjtDBBS,  C.  J.,  and  Sttlbs,  J.,  dissenting.    Ibid. 


Boston  &  Albany  Railroad  Co.  v.  City  of  Caubridgb. 
(Supreme  Judicial  Court  of  Hassaehuseits.    June  21,  1693.) 

1.  Eminent  domain.  Latino  out  hia&wat  ovkr  railroad.  Hkabcbi 
OF  COMPENSATION.  Where  a  highway  is  laid  out  across  a  railroad  the  rtihoad 
company  is  entitled  to  compensation  for  the  fait  value  of  the  land  taken,  sub- 
ject to  is  use  for  railroad  purposes. 

2.  EXPBNBB  OF  COBSTRCOTINO  AND  MAINTAINIHO  SAFBTT  APPLIAKCBS  A£  AS 
Bi.EXENT  OF  DAMA0B8.  Uiider  Pub.  Bt.,  chap.  112,  §  128,  providing  tlisl. 
where  a  highway  Is  laid  out  across  a  railroad,  all  expenses  of.  and  inciuent  lu 
constructing  and  maintaining  the  way  at  such  crossing,  shall  be  borne  by  the 
county,  city,  town  or  other  owner  of  the  way,  the  railroad  company  is  entitled 
to  be  compensated  for  the  expenses  of  erecting  and  keeping  in  repair  the  ap- 
pliances  and  structures  required  by  law  at  the  new  crossing. 

3.  ESPBHSB  OF   OPERATING    OATBS   AS   AN    ELEMENT    OF    DAMAUES.      Whclt 

gates  are  by  law  required  at  the  crossing,  the  company  is  not  entitled  to  com- 
pensation for  the  cost  of  operating  the  same,  as  such  cost  is  properly  charge 
able  t!i  the  ordiuary  expenses  of  operating  the  railroad. 

4.  The  pur[)ose  of  I.,aws  18W,  chap.  151.  S  1,  providing  that  the  city  council 
of  Cambridge  shall  huve  power  to  determine  whether  a  certain  railrnad  shill 
cross  at  grade  the  streets  of  the  city,  and  what  securities  shall  he  provided  aod 
maintained  by  the  railroad  company  at  such  crossings,  was  merely  lo  rcsdod 
the  provision  of  Laws  1B48.  chap.  396,  §  2,  that  the  railroad  should  not  pas: 
certain  litgliways  at  );rade.  and  did  not  authorize  the  city  council  to  pats  id 
ordinance  permitting  the  railroad  to  cross  the  streela  of  the  city  on  gradeootbe 
coudition  thai,  where  streets  were  thereafter  laid  out  across  the  road  of  the  com- 
pany, il  would,  at  its  own  expense,  set  up  and  mainlaio  gales  at  each  croedng. 

PROCEEDINGS  by  the  Boston  &  Albany  Railroad  Company 
to  assess  the  damages  caused  by  the  laying  out  of  a  street  in 
the  city  of  Cambridge  acr.)3s  petitioner's  road.  A  verdict  was 
rendered  fixing  the  damages,  and  npon  the  verdict,  and  the  pro- 


ceeclings  upon  which  it  was  based,  the  case  was  reported  to  the 
supreme  court  for  its  coiiBideratioii.  Judgtiieot  on  verdict  or- 
dered. 

SamL  Hoar,  for  petitioner.     C.  J.  McTniire,  for  respondent 

Barker,  J. — This  petition  for  the  assessment  of  damages  caus- 
etl  by  the  laying  out  of  Front  street,  in  Cambridge,  across  the 
petitioner's  railroad,  on  July  20,  1888,  under  St  1882,  a  155,  and 
St  1887,  c.  282,  conies  before  us  upon  a  report  from  the  superior 
court  presenting  questions  raised  by  both  parties. 

1.  Considering  first  the  respondent's  contention  that  the  laying 
out  of  a  liighway  across  an  existing  railroad  is  not  suuh  an  ap- 
propriation of  individual  property  to  public  uses  as  to  require 
that  the  owner  shall  receive  a  reasonable  compensation  therefor, 
the  contrary  doctrine  is  well  settled  in  this  commonwealth,  and  we 
see  no  occasion  to  re-examine  at  lengtb  tbe  grounds  upon  which 
it  has  l>een  placed.  Parker  v.  Railroad  Co,  8  Cusb.  107,  113  ; 
Boston  &  L,  R  Co  V.  Salem  &  L.  R  Co.,  2  Gi-ay,  1 ;  Central  Bridge 
V.  Lowell,  4  Gray,  474  ;  Old  Colony  &  F.  R.  R  Co.  v.  Plymouth 
Co.,  14  Gray,  155  ;  Grand  Junction  Railrond  k  Dejiot  Co.  v.  Com- 
missioners, Id.  563 ;  Massachusetts  Cent  R  Ca  v.  Boston,  C.  & 
F.  R.  Co.,  121  Mass.  124  Sw,  also,  Morris  Canal  &  Banking  Ca 
V.  Slate,  24  N.  J.  Law,  62,  70;  Philadelphia,  W.  &  B.  R  Co.  v. 
Philadelphia,  9  Phila.  563,  567  ;  Northern  Cent  R  Co.  v.  Balti- 
more, 46  Md.  425 ;  Detroit  v.  Detriot  &  H.  Plank-Road  Co.,  43 
Mich.  140 ;  5  N.  W.  Rep.  275 ;  Railway  Ca  v.  Sharpe,  38  Ohio 
St.  150  ;  Chicago  &  N.  W.  R  Ca  v.  Chicago  (111.  Sup.),  29  N.  K 
Kep.  1109.  As  ."^aid  by  Judge  Cooley  in  Detroit  v.  Detroit  &  H, 
Plank-Road  Co.,  nbi  supra,  "  It  cannot  be  necessary,  at  this  day, 
to  enter  upon  a  discussion  in  denial  of  the  right  of  the  govern- 
ment to  toke  from  eillier  individuals  or  corporations  any  property 
which  they  may  rightfully  have  acquired."  Evidence  of  the 
value  of  the  land  taken  was  relevant,  and  rightly  admitted,  and 
the  ruling  that  tl^e  petitioper  was  entitled  to  recover  for  the  fair 
value  of  its  land  taken,  subject  to  its  use  for  railroad  purposeB, 
was  correct 

2.  The  other  elements  of  damages  allowed  in  the  verdict  may 
be  classed  together,  as  the  expense  of  making  and  maintaining  ia 
repair  the  appliances  and  structures  designed  to  make  the  cross- 


ing  safe  and  conTeoient  for  the  traffic  of  the  railroail  and  of  the 
highway.  It  is  the  duty  of  the  petitioner,  under  the  statutes  and 
the  order  of  the  board  of  railroad  commissioners,  to  make  ami 
keep  in  repair  the  planking,  paving,  cattle  guards,  fences,  ^gn- 
boarJs,  and  posts,  and  the  gates ;  and  there  was  also  eviileuce 
tending  to  show  that  the  gatehouse  and  fences  were  necessary  in 
fact.  Aside  from  the  gates  and  the  gateliouse,  the  exi^ensesof 
making  and  maintaining  all  these  structures  and  appliances  were 
held  in  Old  Colony  &  F.  R  Ca  v.  Plymouth  Co.,  14  Gray,  155, 
to  be  proper  elements  of  damage ;  and  the  expenses  of  erecting 
and  maintaining  the  gates — and  of  the  gatehouse,  if  it  was  a  neces- 
sary structure — are  within  the  reason  of  that  decision,  and  alw  of 
the  rule  given  in  Massachusetts  Cent  R  Co,  v.  Boston  C.  &  F.  R 
Ca,  121  Mass.  124,  that  a  railroad  corporation,  across  whose  road 
a  liighway  is  laid,  has  the  rigbt  "  to  recover  damages  for  the  in- 
jury occasioned  to  its  title  or  right  in  the  land  occupied  by  its  road 
taking  into  consideration  any  fences  or  structure  upon  the  land, 
or  changes  upon  its  surface,  absolutely  required  by  law,  or  in 
fact  necessary  to  be  made  by  the  corporation  injured,  in  order  to 
accommodate  its  own  land  to  the  new  condition."  This  requires 
us  to  allow  in  favor  of  the  petitioner  all  the  elements  included  in 
the  verdict,  unless  we  decline  to  follow  those  decisions.  In  dis- 
cussing that  question  we  assume  that  all  these  exijenses  belong  to 
the  class  which  the  legislature  has  the  right  to  impose  without 
consideration,  either  upon  the  railroad  company,  or  upon  the  in- 
strumentalities charged  with  building  and  repairing  highways: 
and  tliis  irrespective  of  any  reaen'ed  right  to  amend  corjiorate 
charters,  or  to  control  mere  agencies  of  the  government  Tliorpe 
V.  Railroad  Co.,  27  VL  140 ;  Munn  v.  Uliuois,  94  U.  S.  113  ;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25 ;  Stone  v.  Missis.sippi,  101  U.  & 
814;  liulL-hers'  Union,  etc..  Co.  v.  Crescent  City,  etc.  Co.,  Ill  D".  S. 
746 ;  4  Slip.  Ct  Rep.  652  ;  Com.  v.  Intoxicating  Liquors,  140 
Mass.  287 ;  3  N.  E.  Eep.  4 ;  Veazic  v.  Mayo,  45  Me.  560 ;  Rail- 
road Co.  V.  Deering,  78  Me.  61  ;  2  Atl.  Rep.  670 :  Boston  k  }L 
R  Co.  V.  County  Com're,  79  Me.  386;  10  Atl.  Rep.  113.  How 
such  burdens  shall  be  distributed  is  a  question  of  practical  econ- 
omics, within  the  province  of  legislation.  Such  expenses  imposed 
upon  railroad  corporations,  if  charged  to  operating  expenses,  are 
defrayed  in  paytnenls  of  hiR's  and  freights  by  tliose  who  use  the 
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railroad,  wliile,  if  imposed  upon  municipalities,  they  are  paid  out 
of  the  taxta  Wliicli  course  places  the  burden  where  it  ought 
U>  rest  is  fairly  a  l^islative  question.  The  fact  that  the  safety  of 
railroad  traffic  requires  that  the  railroad  company  only  shall  be 
allowed  to  do  work  within  tiie  lines  of  its  location  has  constantly 
tended  to  induce  legislatures  to  impose  upon  railroad  companies 
the  duty  of  maintaiuing  the  roadway  and  all  struuturea  and  ap- 
pliances necessary  for  safety  and  convenience  at  such  crossings, 
and  in  some  states  the  courts  have  refused  to  allow  the  cost  of 
making  or  maintaining  such  structures  as  an  element  of  damages 
to  be  recovered  by  milroad  corporations  for  the  croBsings  of  mil- 
roads  by  highwaya  In  Maine,  it  a  new  way  is  laid  across  an 
existing  railroad  at  grade,  the  statute  directs  t))at  the  expense  of 
building  and  maintaining  so  much  of  the  way  as  is  within  tiie 
limits  of  the  railroad  shall  be  bourne  by  the  railroad  company. 
Rev.  St  Me.  1883,  c.  18,  §  27 ;  St.  1878,  a  43,  §  1 ;  St.  1883,  c 
167,  §  2.  But  at  common  law  the  crossing  of  a  new  way  with 
one  already  in  use  must  be  made  with  tlie  least  possible  injury  to 
the  old  way,  and  whatever  structures  are  necessary  must  be  erect-         '  i 

ed  and  maintained  at  the  expense  of  t)ie  party   making  the  new  : 

way,  and  if  the  old  way  cannot  be  crossed   without  damage  the  i 

damage  must  be  ascertained  and  pitid.  Perley  v.  Chandler,  6  Mass, 
454;  Richardson  v.  Bigelow,  15  Gray,  156;  Ijowell  v.  Proprietors,  1 

104  Mass.  22;    King  v.  Kent,  13  East,  220;   King  v.  Lindsey,  14  | 

East,  317.  320 ;  King  v.  Kerrison,  3  Maide  &  S.  526,  532  ;  Morris  | 

Canal  &  Banking  Co.  v.  State,  tibi  supra ;  Northern  Cent  R  Co.  v.  i 

Baltimore,  ubi  supra. 

A  brief  historical  statement  will  show  that  the  cases  which  we 
were  asked  to  reconsider  are,  so  far  as  they  support  the  verdict 
rendered  in  the  present  cause,  not  only  consonant  to  the  princi-  \ 

pies  of  the  common  law,  but  that  they  are  in  accord  with,  and 
give  a  practical  operation  to  the  expressed  will  of  the  legislature. 
The  earlier  railroad  charters  of  this  commonwealth  required  rail- 
road companies  to  construct  and  maintain  the  crossings  of 
existing  ways,  canals  and  nnvigable  waters,  and  wei'e  silent  as 
to  the  laying  out  of  new  ways  ncross  railroads.  See  St.  1826  c. 
183;  Sl  1829,  cc  25,  98,  94,  ;  St  1830,  c  4;  St  1831,  cc,  27, 
55-57,  72  ;  St  1832,  ca  49,  97  ;  St  1833,  cc.  109.  116.  118  ;  St 
1835,  c.  Ill,     All  but  the  first  two  contnined  a  provision,  since 


1852.  The  otlier  highway,  for  tlie  laying  out  of  whic'j  damages 
were  claimed  in  that  case,  was  laid  on  December  17, 1855,  and  I«j- 
fore  that  date  two  additional  general  laws  had  been  enacted.  St 
1854,  c.  401,  authorized  county  commissioners,  upon  the  petition 
of  any  party,  for  the  better  security  of  hfe,  or  convenience  of 
travel,  to  alter  the  location  and  construction  of  gates  at  railroad 
crossings;  and  St  1855,  c  350,  required  iftilroad  companies,  be- 
fore constructing  any  crossing  to  obtain  a  decree  of  the  county 
commissioners  prescribing  the  alterations  to  be  made,  and  to  give 
security  for  the  performance  of  the  decree,  and  also  empowered 
the  commissioners  to  decree  alterations  and  lepairs  to  be  made  by 
the  railroad  company,  at  its  own  expcinse,  at  any  crossing,  and 
gave  cities  and  towns  the  right  to  recover  all  damages,  charges, 
and  expenses  incurred  by  reason  of  the  neglect  or  refusal  of  a  rail- 
road company  to  erect  or  keep  in  repair  structures  ordered  or 
necessary  at  a  crossing.  While  both  of  the  petitions  referred  to  were 
pending,  and  l>efore  the  hearing  in  this  court,  St.  1856,  c  245,  auth- 
orized the  atationing  of  flagmen  at  crossings,  and  St  1857,  c.  287, 
dealing  explictly  with  the  subject  of  laying  turnpike  and  other  ways 
across  existing  railroads,  was  also  enacted.  This  statute  provided 
that  no  such  way  should  be  laid  across  a  railroad,  except  by  the 
county  commissi  one  IS,  or  by  their  permission,  and  upon  notice  to 
the  railroad  company,  and  that  "  all  the  expenses  arising  from  and 
incident  to,  the  construction  and  maintaining  of  the  way  across 
the  railroad,"  were  to,  "  in  all  cases,  be  borne  by  the  county,  city, 
town,  or  corporation  whose  duty  it  is  to  build  and  maintain  such 
way."  By  the  same  statute  (section  6),  if  the  way  crossed  the 
railroad  on  a  level  thei^ewith,  the  railroad  corporation  was  requir- 
eil,  at  its  own  expense,  to  so  guard  or  protect  the  rails  as  to  secure 
a  safe  and  easy  passage  across  the  railroad  ;  and  if  a  subsequent 
alteration  of  the  way,  or  additional  safeguards,  were  required  at 
the  crossing,  the  commissioners  could  order  the  railroad  company 
to  establish  them.  The  cases  reported  in  14  Gray,  155,  were 
argued  in  January,  1859  ;  and  the  decision  was  announced  in  the 
following  December,  just  before  the  final  enactment  of  the  General 
Statutes.  But  the  report  of  the  revising  commissioners,  contain- 
ing, in  chapter  63,  §  57,  the  provision  that  "all  expenses  of,  and 
incident  to,  constructing  and  maintaining  the  road  or  way  at  such 
vor^  viii— 66 


without  much  strain,  under  the  principles  of  the  common  law, 
and  under  the  language  of  St.  1857,  c.  287,  and  of  its  re-enact- 
ments, be  considered  as  a  fair  element  of  damagea  So,  also, 
might  the  increased  expense  of  ringing  the  bell,  which  was 
held  not  to  be  an  element  of  damages  in  both  of  the  foimer  de 
cisions;  and  so  might  the  expense  of  maintaining  a  flagmaiir 
whicli  was  held  inadmissible  in  the  latter  decision,  both  because 
the  order  to  maintain  the  Sagman  might  be  changed,  and  because 
it  was  made  since  the  time  of  the  location,  b;  relation  to  which 
the  damages  must  be  assessed.  But  all  these  things  are,  in  a  fair 
sense,  part  of  the  operation  of  the  railroad,  and  are  more  properly 
chargeable  to  ordinary  operating  expenses  than  ia  the  cost  of  erect- 
ing and  keeping  in  repair  the  permanent  structures  and  appliances 
at  the  crossing.  They  may  well  be  classed  with  the  incon- 
veniences occasioned  to  the  business  of  the  railroad  by  the  UKe  of 
the  crossing,  which  were  held  not  to  be  proper  elements  of  dam- 
ages in  Massachusetts  Cent,  R  Co.  v.  Boston,  C.  &  V.  R  Co. 
Upon  the  whole,  we  are  not  inclined  to  add  this  element  of  the 
cost  of  operation  to  those  of  the  cost  of  constniction  and  mainten- 
ance, and  we  hold  that  the  cost  of  operating  the  gates  is  not  an 
element  in  the  damages  to  be  assessed. 

4.  At  the  place  where  Front  street  now  crosses  the  petitioner's 
railroad  a  railroad  was  first  located  and  constructed  by  the  Union 
Railroad  Company,  chartered  by  St.  1848,  c.  296.  By  the  second 
section  of  this  charter  it  was  provided  that  the  railroad  should 
'  not  pass  at  the  same  level  any  highway  or  avenue  to  Boston. 
But  by  St  1853,  c.  151.  §1,  thecity  counsel  of  the  city  of  Cambridge 
was  given  full  power  to  determme  in  what  manner  that  railroad 
should  beconstructed  across  the  streets  witiiin  thecity  of  Cambridge, 
— whether  at  grade  or  otherwise, — and  what  securities  should  be 
provided  and  maintained  by  the  railroad  company  at  such  crossings. 
There  was  evidence  tending  to  show  that  upon  a  petition  of  the 
directors  of  the  Union  Railroad  Company,  asking  the  city  council 
of  Cambridge  to  determine  the  manner  of  constructing  the  rail- 
road across  the  streets  in  Cambridge,  and  what  securities  should 
be  provided  and  maintained  by  the  railroad  company  agreeably  to 
St.  1853,  c.  151,  the  city  council,  in  the  year  1854,  permitted  the 
railroad  to  cross  the  streets  and  avenues  within  the  city  upon  eon 
ditioD  that  the  company  should  provide,  set  up,  and  maintain,  at 
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its  own  expense,  gates,  wherever  the  railroad  crossed  the  streets 
and  avenues  leading  to  Boston,  or  streets  which  should  thereafter 
be  laid  out  within  the  city  of  Cambridge,  and  one  or  more  men  at 
€ach  crossing  to  take  charge  of  the  gates,  and  to  warn  travelers  of 
the  approach  of  trains.  By  St  1866,  c.  278,  the  Bostcm  &  Wor- 
cester Railroad  Corporation  was  authorized  to  purchase,  amoug 
other  railroad  properties,  the  railroad,  property  rights,  and  fran- 
<3hises  of  the  Union  Railroad  Company,  and  in  default  of  such 
purchase  within  three  months  from  May  28,  1866,  to  take  with 
other  property,  the  Union  Railroad,  with  all  the  franchises,  loca- 
tions, lands,  and  material  thereto  belonging  and  appertaining,  and 
to  locate,  construct,  and  maintain  thereon  a  railroad,  the  termini  and 
oouraes  of  which  were  specified  in  the  statute.  The  purchase  was 
not  made,  and,  on  November  22, 1866,  the  Boston  &  Worcester  Rail- 
road Corporation  exercised  its  power  to  take  the  Union  Railroad, 
iind  filed  a  location  of  the  railroad  which  bv  the  statute  it  was  au- 
thorized  to  locate,  construct,  and  maintain,  and  which  is  the  rail- 
road across  which  Front  street  was  laid  by  the  respondent  At 
the  point  where  Front  street  crosses  this  railroad  its  location  coin- 
cides with  the  location  filed  by  the  Union  Railroad  Company. 
After  the  taking  and  the  filing  of  the  location  by  the  Boston  k 
Worcester  Railroad  Corporation  in  1866,  that  company  accepted 
a  conveyance,  dated  on  May  19,  1869,  of  the  Union  Railroad, 
including  all  the  franchises,  Icx^ations,  lands,  and  material  thereto 
belonging  and  appertaining,  which  conveyance  recited  that  it  was 
intended  not  to  waive  ,  but  to  confirm,  the  title  and  rights  acquir- 
ed by  the  Boston  &  Worcester  Railroad  Corporation  by  its  taking 
and  location  above  stated.  The  petitioner  is  the  successor  of  the 
Boston  &  Worcester  Railroad  Corporation,  under  the  provisions 
of  St  1867,  c.  270.  The  respondent  contends  that  these  circum- 
stances preclude  the  petitioner  from  recovering  damages  for  the 
laying  out  of  Front  street  across  its  railroad.  In  deciding  tliis 
question  we  do  not  find  it  necessary  to  determine  the  effect  of  the 
new  location,  made  under  St  1866,  c  278.  In  our  opinion  the 
whole  office  of  section  1  ,  a  151,  St  1853,  was  to  rescind  the  pro- 
hibition of  St  1848,  a  296,  §  2,  against  grade  crossings,  and  to 
give  to  the  city  council  the  power,  theretofore  in  the  county  commis- 
sioners under  general  laws,  to  fix  the  details  of  the  crossings,  and 
to  determine  what  securities  should  be  provided  and  maintained 


by  the  railroad  company.  We  see  oo  reason  to  believe  that  it 
was  intended,  io  case  new  ati-etsta  abouU  be  laid  out  across  the 
railroad,  to  provide  tliat  the  damages  to  be  awarded  to  the  rail- 
road company  should  be  assessed  otherwise  than  bj  the  settled 
rule,  or  to  abrogate,  as  to  these  crossings,  the  general  statute  which 
ordained  (hat  in  such  cases  all  expenses  oE  and  incident  to  con- 
structing and  maintaining  the  way  at  such  crossing  should  be 
boroe  by  the  city. 

5.  We  see  no  error  either  in  the  admission  or  rejection  ot 
evidence,  or  in  the  minor  rulings,  which,  in  the  view  we  have 
taken  of  the  case,  should  require  a  new  trial.  Judgment  on  the 
verdict* 

1.  Emlaont  domain.    Iiayliig  ont  blf^wi^  ov«r  railroad  track- 

G<^p«iiaAtloii<— The  compenBation  which,  uoder  the  conslituIioD,  a  nflroad 
oompan;  is  entitled  to  receive  wheo  b  highway  it  laid  out  over  its  right  of  wa;, 
it  a  vexed  question  Id  the  courts.  Some  caxei  hold  that  the  legialature  may 
impose  the  entire  ezpetise  of  coDSlructiog  and  maintoitiiDg  such  crossings,  upon 
the  railroad  compauy.  and  that  in  such  a  case  it  is  onlj  eutltled  to  DDnilQal 
damages.  Chicago  &  N.  W.  R.  Co.  v.  Chicago,  (Hi.),  4  Am.  R.  R.  &  Corp. 
Rep.,  697;  State  v.  Chicago,  etc.,  R.  Co.,  (Neb  ),  3  Am.  R.  R.  <&  Corp.  Rep., 
tHH;  and  see  the  cases  cited  in  tlie  notes  to  these  cases. 

A  contrary  view  in  maintained  In  Kansas  Central  R.  Co.  v.  Board  of  Com- 
miBsioners,  45  Eans.  716;  4  Am,  R.  R.  &  Corp.  Rep.  688,  which  has  been  fol- 
lowed and  approved  in  subsequent  cases  in  the  same  state  as  follows:  Cnmmis- 
aioners  v.  Kansas  City,  etc.,  R.  Co.,  46  Eans.  104;  28  Phc.  Rep.  397;  Atchison, 
etc.,  R.  Co.  V.  Board  of  Comrs.,  48  Knns.  676;  30  Pac.  Rep.  1084;  Chicago, 
Mo.,  R.  Co,  V.  Board  of  Comre.,  48  Kans.  768;  81  Pac,  Rep  78(1.  The 
Michigan  court  supports  the  same  view,  Comrs.  of  Parks  &  Boulevards  v. 
Delroit,  etc.,  R.  Co.,  93  Mich,  58;  52  N,  W.  Rep.  1083;  Comrs.  of  Parks  & 
Boulevards  v,  Mich,  Cent.  R.  Co.,  90  Mich,  885;  51  N.  W.  Rep,  4<7;  Comrs. 
of  Parks  &  Boulevards  v.  Detroii,,  etc.,  R,  Co.,  91  Midi.  891;  61  N.  W.  Rep. 
934.  In  this  class  of  cases  it  is  held  that  the  railroad  company  is  entitled  U> 
compensation  for  the  expense  of  constructing  and  maintaining  the  cros^ng,  if 
Ibat  burden  is  cast  upon  it,  and  of  such  safely  appliances  as  may  he  required 
by  statute  or  rendered  necessary  by  the  exigencies  of  the  case. 


ALAIR  V.  KOBTHERN  PACIFIC  RAILROAD  CO. 
(Supreme  Court  of  Minnesota.     April  37,  189S.) 

COHHDH  CABBIERS.      LiMITINQ    LIABILrrV    TO    A    BPBCtFIED  AUOU7IT.      The- 

owner  of  some  horses  delivered  them  to  a  common  carrier  for  transportation 

under  a  contract,  signed  by  him,  stating  the  terms  and  conditions  upon  which 

*  Reported  in  84  N.  E.  Rep,  382. 
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that  Id  case  of  loss  the  curler  shall  be  ttable  only  for  Ihe  valuation*  Hated  !■ 
sui^b  agreement,  to  wit,  foi  hogs,  five  dollars  each;  for,  as  was  well  said  in  the 
case  ot  Qraves  y.  Railroad  Co.,  1S7  Mass.  33;  '  It  a  person  voluDtaiilj  repr«- 
seuis  and  agrees  that  the  goods  delivered  to  a  carrier  arc  of  a  certain  value,  and 
the  carrier  is  Iherebj  induced  to  grant  bim  a  reduced  rale  of  compensation  for 
the  carriage,  sucb  person  ought  to  be  barred  b;  his  repreaentatloD  and  agree- 
ment; otherwise,  he  imposes  upon  the  carrier  the  obligations  of  a  contract  dif- 
ferent from  that  into  wliich  he  has  entered.'  But  we  need  not  pursue  tlie- 
discussion,  as  the  case  of  Hart  v.  Railroad  Co.,  113  U.  8.  SVI,  5  Sup.  Ct.  Rep. 
151,  In  which  the  whole  subject  is  fullj  discussed,  and  the  authorities,  both 
pro  and  con,  are  collated,  fullj  sustains  our  view." 

JVnneMM.— Louisville  &  N.  R.  Co,  v.  Sowell,  80  Tenn.  17;  16  S.  W.  Rep. 
637;  Slarnes  v.  Louisville  &  N.  R.  Co.,  IS  S.  W.  Rep.  679.  But  see  cases  clud 
In  next  section. 

Fi>ffint(i.— Richmond  &  D.  B.  Co,  v.  Psyne,  1  Am.  E.  H.  &  Corp.  Rep.  475. 

Wat  Ft . fft 'ti'a.— Zoucb  v.  Chesapeake  &  O.  Ry.  Co.,  86  W.  Va.  624;  15  6. 
W.  Rep.  185;  compare  Brown  v.  Adams  Express  Co.,  15  W.  Va.  812. 

IVtionMin.— Bowman  v.  American  express  Co.,  31  Wis.  153.  But  see  Black 
V.  Goodrich  Trans.  Co.,  56  WU.  819. 

Pnited  SUit€».—lo  addition  to  Hart  v.  Pennsylvania  R.  Co.,  113  U.  8.  3S1, 
there  are  the  following  coses  in  the  lower  courts;  The  Hadji,  18  Fed.  Rep.  4G9; 
The  Lydinn  Monarch,  S3  Fed.  Rep.  398;  Pease  y  Quebec  Steamship  Co.,  84 
Fed.  Rep.  386;  The  Denmark,  37  Fed  Rep.  Ul;  Earnest  v.  Express  Co.,  1 
Woods,  573;  Huser  v,  American  Express  Co.,  1  Fed  Rep.  882;  8.  C.  17  Blatcb. 
412;  Mather  v.  American  Express  Co.,  Q  Biss.  293.     Compare  casea  cited  in 

4-  Caaea  which  dAnpthe  Tftlldlltr  of  the  li^teUon  Is  qnaatloa.— 

The  validity  of  stipulations  which  have  the  effect  of  limiting  the  llaUlltj  of 
the  carrier  to  less  than  the  actual  loss  or  damage,  has  been  denied  Id  the  follow- 
ing cases. 

Alaiiama.—'ilabae  &  O.  R.  Co.  v.  Hopkins.  41  Ala.  486;  Southern  ExpnM 
Co.  V.  Crook.  44  Ala.  468;  Ala.  Great  Southern  R.  Co.  v.  Little,  71  AJa.  811; 
Georgia  Southern  R.  Co.  v.  Hughart.  90  Ala.  8*t;  B  So,  Rep.  623.  But  ae«  CMW 
cited  in  last  section, 
(^oiwarfo.— Overland  Mall  iSc  Express  Co.  v.  Carroll,  7  Colo.  48." 
Biiti-ict  of  Columbia.— Qalt  v.  Adams  Express  Co.,  4  McA.  <&  Hack.  184. 
This  case  arose  upon  the  usual  stipulation  In  an  express  receipt,  llmltliig  the 
liability  of  the  compauy  to  $60,  at  which  sum  the  property  was  valued  niilaa 
otherwise  expressed.  Upon  the  validity  of  this  slipiiliition  the  court  sajs: 
"  By  tendering  such  a  condition  the  carrier  substantially  says  to  the  shipper : 
'I  am  aware  that  the  law  would  bold  me  respinsible  for  the  actual  valucof  this 
article,  although  not  disclosed  to  me,  !u  case  it  sbniiid  be  lost  or  destroyed  by 
means  of  my  gross  uegligence;  but  I  propose  to  exempt  myself  from  so  much 
of  that  liability  as  may  exceed  fifty  dollars,  by  B~saniiTig  that  t/ie  aclu-it  damofft 
to  you,  occasioned  by  my  fault,  is  only  fifty  dollars;  anil  Ibis  1  propose  to  do  by 
assuming  tJiai  t/ie  artielf.  i«  vwth  only  fifty  dollars.  This  is  not  in  good  faith  a 
valuation  of  property.  lis  legal  effect,  and,  therefore,  its  legal  lDt«Dt  li  to 
restrict  the  measure  of  damages  recoverable  in  case  of  negligence,  and  thus  to 
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W.  Rep.  887;  Starnes  v.  Louisville  &  N.  R.  Ck).  (Tenn.),  19  8.  W.  Rep.  675. 
Contra  :  Baughmann  ▼.  Louisville  &  N.  R.  Co.  (Ky.)i  21  S.  W.  Rep.  757. 
In  the  latter  case  the  court  says  :  *'  We  do  not,  in  fact,  see  how,  if  it  be  ad- 
mitted, as  seems  to  be  generally  done,  that  a  common  carrier  cannot  obtain 
exemption  by  contract  from  the  general  consequences  of  his  negligence,  he  can 
make  a  valid  and  enforceable  contract  by  which  he  may  be  exempted  from 
payiog  full  value  of  goods  of  the  shipper,  destroyed  or  lost  by  his  negligence; 
for,  if  public  policy  forbids  enforcement  of  a  contract  of  exemplion,  when  loss 
is  occasioned  by  negligence  it  logically  requires  full,  not  partial,  measure  of 
compensation  to  the  owner  of  goods  so  lost  or  destroyed.  It  seems  to  us  a  com- 
mcyi  carrier  cannot  be  injured  or  unfairly  dealt  with  if  simply  required  in  the 
usual  course  of  business  to  deliver  the  goods  at  the  place  of  destination,  or  ac- 
count to  the  shipper  for  their  full  value  in  case  he,  in  violation  of  his  cootract, 
and  by  his  own  negligence  or  that  of  his  servants,  has  lost  or  destroyed  them; 
for  if  the  goods  are  of  high  value,  and  the  owner  or  bailor  shaU  fix  a  h  gh  value 
upon  them,  it  is  always  competent  for  the  carrier  or  bailee  to  use  care  and  ex- 
pense, and  then  demand  compensation  for  their  carriage  proportional  to  such 
value.  The  shipment  of  the  horse  in  this  case  was  in  the  usual  course  of  busi- 
ness, and  the  biU  of  lading  signed  by  the  agent  of  plainttffs  contained  none 
other  than  the  ordinary  stipulation.  It  is  not  alleged  the  plaintiffs  or  their  agent 
deceived  defendant  as  to  the  value  of  the  horse;  nor,  though  so  argued  by 
counsel,  was  the  rate  of  freight  lessened  in  consideration  of  the  agreement  of 
plaintiffs  to  accept  less  than  actual  value  of  their  horse  in  case  of  loss  or  injury 
by  negligence  of  defendant.  The  contract  cannot  be  fairly  construed  to  mean 
that  the  reduction  of  freight  rate  was  made  from  such  consideration  or  induce- 
ment, nor  is  it  even  so  alleged  in  defendant's  answer;  but  the  reduction  of  the 
freight  was  manifestly  made  by  reason  of  the  shipment  of  a  dozen  or  more 
horses,  including  that  of  plalntifFs,  in  the  same  car,  under  one  contract  and  one 
consignment  of  the  goods." 

'*  One  horse,  value  $100**  Upheld  in  Coupland  v.  Housatonic  R.  Co.,  61 
Conn.  531;  28  Atl.  Rep.  870.  "  Description  and  estimated  valtie,  12  cows  at 
$75  each."  Upheld  in  Hill  v.  Boston,  etc.,  R.  Co.,  144  Mass.  284.  "  Now,  in 
consideration  that  said  company  will  transport,  at  said  reduced  prices,  one 
horse  valusd  at  not  exceeding  $100,  *  *  *  consigned  to  G.  P.  Coolidge  at 
Antwerp,  N.  Y.,  it  is  *  *  *  agreed  that,  in  the  event  of  the  loss,  death,  or  in. 
jury  of  the  animals,  or  any  of  them,  from  causes  which  would  make  the  carrier 
liable,  such  liability  shall  not,  in  any  case,  exceed  an  amount  to  be  fixed  ac- 
cording to  the  above  valuation."  Upheld  in  Zimmer  v.  New  York  Central,  etc., 
R.  Co.  (N.  Y.).  88  N.  E.  Rep.  642,**  *  ♦  »  on  the  condition  that  the  carrier 
assumes  a  liability  on  the  stock  to  the  extent  of  the  following  agreed  valuation: 
If  horses  or  mules,  not  exceeding  $200  each;  if  cattle  or  cows,  not  exceeding 
$75  each;  if  fat  hogs  or  fat  calves,  not  exceeding  $15  each;  if  sheep,  lamlxs. 
stock  hogs,  or  stock  calves,  not  exceeding  $5  each ;  if  a  chartered  car,  on  Uie 
stock  and  contents  in  same  $1,200  for  the  car  load."  Upheld  in  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  8.  881;  8.  C.  7  Fed.  Rep.  680.  **It  is  hereby  further 
oftrted  thai  (he  value  of  the  live  stock  to  be  transported  does  not  eoceeed  the  follow- 
ing mentioned  sums,  to  wit:  each  horse,  $100;  each  ox,  $50;  each  bull,  $50; 
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valuation  of  $100,  or  limitation  of  liability  to  that  amount.  Tbe  company 
a  rate  for  ordinary  horses  not  exceeding  $100  in  value,  and  for  horses  of  gr 
value  it  charged  five  per  cent  extra  on  the  value  over  $100.  The  horse  sue 
was  proved  to  have  been  worth  from  $8,000  to  $12,000.  The  extra  rate  o 
smaller  of  these  sums  would  have  been  $400.  This  was  equal  to  the  charg 
twenty  first-class  passengers  over  the  same  route,  carried  without  limitatic 
liability.  Moreover,  the  five  per  cent  extra  fare  was  charged  irrespecti^ 
distance,  so  that  the  rate  would  have  been  practically  the  same  for  ten  mil 
for  a  thousand. 

The  question  of  the  reasonableness  of  alternative  rates,  in  cases  of  this 
is  one  which,  so  far,  has  received  very  little  consideration,  and  one  which 
sents  many  difflculties.    It  is  a  subject  which  awaits  development. 

7*  A  stipulation  nrhieti  in  form  and  effect  merely  limits  the  amc 
ibr  'Which  the  carrier  shall  be  liable*  is*  as  a  contract,  invalid 
a^^ainst  a  loss  or  d«.mage  by  neg^lig^ence.  Forms  of  stipulation  wl 
eome  within  this  principle.— If  the  proposition  be  conceded,  as  it  ii 
nearly  all  the  cases  cited  in  this  note,  that  a  carrier  cannot  limit  his  liubilitj 
negligence,  by  contract  or  otherwise,  there  would  seem  to  be  no  escape  f 
the  logic  of  the  position  that  he  can  no  more  limit  his  liability  for  a  part  of 
Yalue  of  the  thing  carried,  than  lie  can  for  the  whole  of  the  valie.    Theref 
ft  stipulation  which,  in  terms,  exempts  the  carrier  from  liability  except  f 
specified  sum,  stands  upon  the  same  footing  and  is  as  objectionable,  as 
which  exempts  him  from  all  liability  whatever.    The  question  is  well  presei 
in  the  case  of  Moulton  v.  St.  Paul,  etc.,  R.  Co.,  81  Minn.  85.    The  shipn 
related  to  live-stock,  and  the  agrement  involved  was  "  that,  in  case  of  total  1 
the  damage  should  in  no  case  exceed  the  sum  of  $100  per  head,  and  in  cas( 
partial  loss,  damage  should  be  measured  la  the  same  proportion."    The  ] 
▼ision  was  held  invalid,  as  against  negligence,  and  the  court  s  ys:  "The  st 
reas  ns  which  forbid  that  a  common  carrier  should,  even  by  express  contr 
be  absolved  from  liability  for  his  own  negligence,  stand  also  in  the  way  of  i 
arbitrary  prcadjustment  of  the  measure  of  damages,  where  the  carrier  is  pi 
ally  relieved  from  such  liability.     It  would  be  absurd  to  say  that  the  requ 
meat  of  the  law  as  to  such  responsibility  of  the  carrier  is  absolute,  and  can 
be  laid  aside,  even  by  the  agree  i: en t  of  tbe  parties,  but  that  one-half  or  tin 
fourths  of  this  burden,  which  the  law  compels  tbe  carrier  to  bear,  may  be  1 
aside,  by  means  of  a  contract  limiting  the  recovery  of  damages  to  one  half 
one-fourth  of  the  known  value  of  the  property.     This  would  be  mere  evasit 
which  would  not  be  tolerated.     Yet  there  is  no  reason  why  the  contract! 
parties  may  not  in  good  faith  agree  upon  the  value  of  the  property  present 
for  transportation,  or  fairly  liquidate  the  damages  recoverable  in  accordai 
with  its  supposed  value.    Such  an  agreement  would  not  be  an  abrogation 
the  requirements  of  the  law,  but  OLly  tbe  application  of  the  law  as  it  is  by  t 
parties  themselves  to  the  circumstances  of  the  particular  case.    But  that  t 
requirements  of  the  law  be  not  evaded,  and  its  purposes  frustrated,  contrai 
of  this  kind  should  be  closely  scrutinized. 

*  *  Upon  tbe  face  of  the  contract  under  consideration,  it  is  apparent  that 
was  not  the  purpose  of  the  parties  to  liquidate  the  damages  recoverable  wl 
reference  to  the  value  of  the  property  consigned  to  the  carrier.    Its  prov\sVo 
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On  the  other  hand  precisely  similar  stipulations  were  upheld  in  the  folio 
cases:  South  &  North  Ala.  R.  Co.  v.  Henlein,  52  Ala.  006;  South  &  North 
B.  Co.  V.  Heniein,  56  Ala.  3(58;  Western  Ry.  of  Ala.  v.  Harwell,  91  Ala. 
8  So.  Rep.  649;  11  So.  Rep.  781;  St.  Louis,  etc.,  R.  Co.  v.  Lesser,  46  Ark. 
St.  Louis,  etc.,  R.  Co.  v.  Weakly,  60  Ark.  897;  Georgia  R.  &  B.  Co.  v. 
(Ga.).  17  S.  E.  Rep.  934;  Squier  v.  New  York  Central,  etc..  R.  Co.,  98  li 
239;  Johnston  v.  Richmond  &  D.  R.  Co.  (S.  C),  17  S.  E.  Rep.  512;  Richn 
&  D.  R.  Co.  V.  Payne  (Va.).  I  Am.  R.  R.  &  Corp.  Rep.  476;  Zouch  v  CI 
peake  &  O.  R.  Co.,  86  W.  Va.  524;  15  S.  E.  Rep.  185.  In  some  of  these  1; 
cases  the  stipulations  sustained  were  even  more  objectionable  in  form 
those  which  have  just  been  quoted.    We  add  two  examples. 

"  And  it  is  further  agreed  that  in  no  case  shall  the  said  railway  compan 
liable  for  a  greater  amount  than  fifty  dollars  per 'head  of  live  stock  hei 
shipped."    St.  Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark.  397.     '•    »    ♦    ♦ 
in  case  of  any  loss  or  damage  on  its  line,  for  which  the  party  of  the  first 
may  be  responsible  under  this  contract,  such  reaponsibiUt'j  shall  be  and  is  he 
Umited  to  $100  for  each  horse,  mule,  stallion  or  'ack,  $50  for  each  cow,  s 
or  bull,  and  $20  for  each  other  animal,  whether  such  loss  or  damage  exceeds . 
9wnM  or  notr    Zouche  v.  Chesapeake  &  O.  R.  Co.,  36  W.  Va.  524;  15  S 
Rep.  185.     Of  similar  import  were  the  stipulations  sustained  in  Johnston< 
Richmond  &  D.  R.  Co.  (S.  C),  17  S.  E.  Rep.  512,  and  Squier  v.  New  Y 
Central,  etc..  R.  Co.,  98  Mass.  289. 

Of  the  cases  here  cited  as  sustaining  this  form  of  stipulation,  most  of  them 
capable  of  some  explanation  which  destroys  their  effect  as  authorities  against 
proposition  we  have  placed  at  the  head  of  this  section.  In  Squier  v.  New  Y 
Central,  etc  ,  B.  Co.,  98  Mass.  239,  the  court  says:  "  The  stipulation  that  t' 
should  not  under  any  circumstances  be  held  liable  beyond  the  sum  of  two  h 
dred  dollars  for  injury  to  or  loss  of  any  single  animal  was  a  proper  and  law 
mode  of  securing  a  due  proportion  between  the  amount  for  which  they  mi 
be  responsible  and  the  freight  which  they  received,  and  of  protecting  the 
selves  against  extravagant  and  fanciful  valuations."    As  matter  of  fact,  Ik 
ever,  this  was  not  necessary  to  the  decision.    Under  other  provisions  of 
contract  it  was  held  that  the  carrier  was  not  liable  in  any  sum,  and  the  quest 
of  amount  did  not  arise.     Moreover,  the  contract  was  a  New  York  contra 
and  it  was  held  that  it  was  governed  by  New  York  Law. 

In  St.  Louis,  etc.,  R.  Co.  v.  Weakley,  50  Ark.  397,  and  Georgia  R.  &  B.  ( 
V.  Reid  ((Ja  ),  17  S.  E.  Rep.  934,  the  loss  was  not  due  to  negligence  and  her 
the  only  question  was  whether  the  contract  was  fairly  made  and  on  sufTici( 
consideration. 

In  Western  Ry.  of  Ala.  v.  Harwell,  91  Ala.  340;  8  So.  W.  Rep.  649;  Rii 
mond  &  D.  R.  Co.  v.  Payne  (Va.),  1  Am.  R.  R.  &  Corp.  Rep.  475,  and  Zoii 
V.  Chesapeake  &  O.  R,  Co.,  36  W.  Va.  524,  the  courts  assume  that  the  stipii 
tions  in  question  are  an  agreement  as  to  value  and  the  cases  are  decided  o'l  tl 
basis.  In  the  first  of  these  cases  the  court  says:  "  Mnny  cases  hold  that  a  ci 
rier  cannot  limit  his  liability  for  negligence  to  a  fixed  sum.  But  tho  wciirht 
authority  seems  to  be  that,  where  a  valuation  is  agreed  on  by  a  contract  fan 
entered  into  betieeen  shipper  and  carrier,  with  the  rate  of  freight  based  on  t 
condition  that  the  carrier  assumes  liability  to  the  extent  of  the  agreed  vahiai'^o 


iDoslly  be  reconciled  on  the  basis  we  have  indicated.  Recent  cases  are  for  ll»e 
mnst  pjirt  more  careful  to  observe  tbe  distinctions  we  have  pointed  out.  and 
lirior  cases  are  distinguished  or  qualiQed  according  to  the  facts  of  each  cose.  It 
i^t^eius  not  improtiable  that  thi^re  may  be  an  ultimate  general  concurrence  on 
ilic  lines  of  diatluctioQ  taken  in  most  of  the  recent  deciaious  and  adopted  in 
thu  note. 


City  of  Potwin  Place  v.  Topeka  Railway  Co. 
(Supreme  Court  of  Kansas.    June  10,  1893.) 

1.  Street  RAILROADS.    D  or  v  to  ope  rate  lineb.    Mandamus.    The  per. 

formance  of  the  duties  which  a  street-railway  company  owes  to  the  public  to 
Dperule  its  lines  in  accurdancc  with  the  provisions  of  a  city  ordinance  under 
wliicb  Its  road  was  constructed  may  be  enforced  by  maiidamia. 

2.  Duties  and  uabilitibh  of  second  compant  as  orakteb  op  fropertt 
AS»  franchises  op  ORitiiKAi.  coKPAST.  The  city  of  Polwin  Place  granted 
to  tlie  T.  R.  T.  Ry.  Co.  the  right  to  construct  a  street  railway  on  cerwin  streets 
under  an  ordinance  requiring  a  stated  car  service  to  be  furnished  by  that  com- 
pany. Said  company  thereafter  executed  and  delivered  to  defendant  a  deed 
hy  Its  terms  granting,  assigning  and  conveying  to  the  defendant  all  franchises, 
powers,  privileges  and  immunities  possessed  by  it  and  its  line  of  road  in  plain- 
lift  city.  Defendant  accepted  said  deed,  and  operated  said  line  for  a  time. 
Held,  thattliedefendanC  thereby  assumed  tbeperformanceof  the  duties  towards 
the  public  which  rested  before  on  the  grantor. 

8.  Hahdamds.  Qbantino  of  writ  discretionart.  Tbe  granting  of  a 
writ  of  mnndamui  rests  largely  in  the  sound  discretion  of  the  court,  and  where 
it  is  asked  to  enforce  the  performance  of  a  duty  to  the  public  the  interests  of 
all  the  people  concerned  will  be  regarded,  and  the  writ  will  be  so  framed  as 
will  best  preserve  and  enforce  the  rights  of  all  parties. 

fPHE  city  of  Potwin  Place,  a  city  of  the  third  class,  brings  this 
X  action  against  the  Topeka  Railway  Company  to  compel  it  to 
operate  its  line  of  street  railway  in  the  city  of  Potwin  Place, 
which  it  ncquired  by  purchase  from  the  Topeka  Rapid  Transit 
Railway  Company  by  deed  dated  April  5,  1892.  The  line  in  ques- 
tion was  constructed  by  the  Topeka  Rapid  Transit  Railway  Company 
under  Ordinance  No.  25,  passed  by  tlie  mayor  and  councilinen  of 
tbe  city  of  Potwin  Place  on  May  10,  1889,  by  which  the  last-nam- 
ed company  was  granted  the  riglit  to  construct  and  operate  a  road 
for  a  term  of  twenty  years  along  Willow  avenue  from  the  east  to 
the  west  line  of  the  city,  on  Elmwood  avenue  from  Laurel  avenue 
south  to  the  city  limits,  and  on  Laurel  avenue  from  the  east  to 
tbe  west  line  of  the  city.    The  line  was  constructed,  soon  after  l\^e 


passage  of  said  ordinancje,  along  Willow  aud  Elmwood  avenues 
and  on  Laurel  avenue  from  Eimwood  east  to  Greenwood  avenue 
and  was  operated  by  that  company  until  the  execution  of  the  deed 
before  mentioned.  By  this  deetl  the  rapid  transit  company  con- 
veyed to  the  Topeka  company  all  its  lines  of  road  in  the  city  of 
Topeka  and  this  line  in  Potwin  Place,  which  is  particularly  d^ 
scribed  in  the  deed.  The  defendant  soon  thereafter  proceeded  to 
operate  the  line  of  i-oad  located  in  the  plaintiff  city  in  connection 
with  its  lines  in  Topeka  substantially  as  it  had  been  before  opera- 
ted by  the  rapid  transit  company,  and  continued  to  so  operate  ii 
up  to  about  the  27th  day  of  October,  1892,  when  it  ceased  to 
operate  its  line  in  Potwin  Place,  and  it  has  failetl  to  o|)enite  it 
ever  since.  Since  the  construction  of  said  road  the  city  of  Potwin 
Place  has  been  enlarged  by  the  addition  of  what  waa  before  term- 
ed Aubumdale,  so  that  in  territorial  extent  it  has  been  more  than 
doubled,  and  largely  increased  in  population.  Said  Ordinance 
25  gave  the  Topeka  Rapid  Transit  Railway  Company  the  right lo 
construct  its  track,  and  operate  by  electricity  its  road.  It  provides 
that  "  the  cars  of  s;iid  company  shall  at  all  times  be  entitled  to 
the  track,  and  the  driver  of  every  other  vehicle  on  the  track  orbj 
the  side  thereof  shall  turn  such  vehicle  out  when  any  car  comej 
up,  so  as  to  leave  the  track  unobstructed  tor  the  free  passage  of 
the  cars,"  and  requii-es  that  "  said  railway  shall  be  so  operated  tlial 
a  car  shall  pass  any  given  point  each  way  on  the  route  at  least 
every  twenty  minutes  for  twelve  hours  and  at  least  once  every 
thirty  minutes  for  four  hours,  during  that  part  of  the  day  tlie  road 
shall  be  operated."  On  the  second  of  May,  1892,  the  defendaiit 
also  acquired  by  deed  the  property  of  the  To(^ka  City^Railffav 
Company,  which  was  operating  horse-car  lines  in  Topeka,  one  of 
which  estcnds  into  Aubumdale,  and  is  still  oi>erated  by  hoise 
power.  An  alternative  writ  of  mandamus  was  issued  in  this  case 
on  the  21st  of  November,  1892.  The  defendant  filed  a  motion  to 
quash,  wliich  was  overruled  at  the  April  session,  but  no  opini""  ' 
was  filed  or  announced  on  the  legal  questions  involved.  After- 
wards the  defendant  answered,  and  the  case  was  tried  on  its  merits 
at  the  May  session. 

John   W.  Day,  N.  II.  Loomis,  and  J.  R  Larimer,  for  plaiotiE 
Hossington,  Smith  S  Dallas,  for  defendant 
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Allen,  J. — (after  stating  the  acts).  Various  questions  are  dis- 
cassed  in. the  briefs,  which  it  will  be  unnecessary  for  us  to  consider 
at  length,  because  the  defendant  company  asserts  that  it  desires  to 
operate  a  line  of  road  through  the  city  of  Potwin  Place,  but  it  ob- 
jects to  operating  the  line  already  constructed,  because  it  claims 
that  a  better  route  could  be  selected  both  for  the  company  and  for 
the  people  of  Potwin  Placa  The  defendant  claims  that  it  desires, 
and  has  asked  the  passage  of  an  ordinance  which  will  permit  it  to 
operate  a  line  of  road  on  a  different  route  through  the  old  city  of 
Potwin  Place  through  the  addition  of  Aubumdale  in  the  direc- 
tion of  the  insane  asylum,  and  that  it  would  be  willing  to  construct 
and  operate  such  route  on  what  counsel  term  "  any  direct  route," 
but  the  city  and  the  company  have  failed  to  agree  on  a  new  line, 
and  the  defendant  has  refused  to  operate  the  old  ona  It  is  not 
seriously  contended  that  the  old  line  is  unprofitable,  but  it  is 
claimed  that  both  the  interests  of  the  defendant  and  of  the  people 
of  Potwin  Place,  and  especially  of  those  living  in  the  western  part, 
known  as  Aubumdale,  require  that  the  electric  car  service  should 
be  extended  to  the  neighborhood  of  the  insane  asylum,  as  the 
people  of  Aubumdale  are  now  dependant  entirely  upon  a  horse- 
car  line  for  street-car  facilities.  The  plaintiff  asserts  a  willingness 
to  grant  defendant  company  a  right  to  construct  its  line  into  Au- 
bumdale, as  desired  by  the  defendant,  but  insists  on  the  operation 
of  the  line  already  constructed,  and  that  no  other  route  could  be 
selected  which  would  so  well  accommodate  the  people  of  the 
original  city. 

Defendant  challenges  the  power  of  the  court  to  compel  it  by 
mandamus  to  operate  its  road  in  Potwin  Place.  Counsel  concedes 
that  a  railroad  corporation  can  be  compelled  to  perform  its  charter 
obligations,  but  insists  that  it  is  not  bound  by  Ordinance  No.  25, 
and  that  mainly  for  two  reasons :  Fii'st  That  a  city  ordinance  does 
not  confer  rights  and  create  obligations  which  can  be  enforced  by 
mandamus  in  the  same  manner  as  charter  obligations  can  be;  se- 
cond, because  it  is  not  a  party  to  the  ordinance,  and  has  not  as. 
sumed  the  obligations  imposed  by  its  terms.  Much  is  said  in  the 
briefs  on  the  question  whether  the  privileges  granted  to  and  the 
duties  imposed  on  the  rapid  transit  company  by  Ordinance  25 
constitute  a  franchise,  a  contract,  or  a  mere  license;  the  defendant 
VOL.  VIII — 61 


contending  that  thej  amount  to  but  a  license.  The  term  "fna- 
chise"  seems  to  be  used  by  the  courts  with  much  laxity.  Id 
Morgan  v,  Louisiana,  98  U.  S.  223,  it  is  said  :  "  Much  confaaion 
of  thought  has  arisen  in  this  case  and  in  similar  cases  from  attacb- 
ing  a  vague  and  undefined  meaning  to  the  term  '  franchise'  It  is 
often  used  as  synonymous  with 'rights,  privileges,  and  immuni- 
ties,' though  of  a  personal  and  temporary  cliaracter;  h>  that,  if 
any  one  of  the^e  exists,  it  is  loosely  termed  a  '  franchise,"  and  'e 
supposed  to  pass  upon  a  transfer  of  the  franchises  of  tbecompany. 
But  the  term  must  always  be  considered  in  connection  with  tlie 
corporation  or  property  to  which  it  is  alleged  to  appertain.  The 
franchises  of-  a  railroad  corporation  are  rights  or  priviltges 
which  are  essential  to  the  operations  of  the  corporation,  anil  with- 
out which  its  road  and  works  would  be  of  little  value;  sooh  as 
the  franchise  to  run  cars,  to  take  tolls,  to  appropriate  earth  and 
gravel  for  the  bed  of  its  road,  or  water  for  its  engines,  and  the 
like."  In  Sioas  City  Sl  Ry.  Ca  v.  Sioux  City,  138  U.  &  107; 
11  Sup.  Ct.  Rep.  226,  it  is  said  :  "  The  right  to  operate  tlierailway 
in  the  streets  is  a  franchise  obtained  through  the  power  girea  lo 
the  city  by  the  state,  but  the  state  reserved  the  power  to  r^ulate 
such  franchise  and  impose  conditions  upon  it"  In  Railway  Gv 
V.  Nave,  38  Kan.  744;  17  Pao.  Rep.  587,  it  was  held  :  "  Where  » 
city  authorizes  a  street-railway  company  to  occupy  a  certain  street 
and  construct  a  railroad  thereon  at  any  time  within  six  months 
after  the  authority  is  granted,  the  privilege  so  given  must  be  used, 
if  at  all,  before  the  expiration  of  the  time  limited,"  and  that  the 
permission  so  conferred  was,  until  actually  availed  of  by  thecom- 
pany,  a  mere  license,  which  the  city  could  revoke  Tlie  question 
was  not  presented  in  tliat  case  as  to  the  rights  of  the  parties  after 
the  railway  company  had  expended  money  on  the  faith  of  the  or- 
dinance in  constructing  its  lines,  and  had  obstructed  the  street  h; 
placing  its  roadbed  and  appliances  for  operating  the  same  thereon. 
Wi;  think  it  unnecessary  in  this  case  to  nicely  discuss  the  use  of 
words.  The  substantial  question  we  have  to  decide  is  whether* 
duty  which  the  law  enjoins  rests  on  the  defendant,  as  a  corpora- 
tion, to  operate  its  road.  That  corporations  may  be  compelled  bj 
mandamus  to  perform  their  duties  to  the  public  is  now  well  set 
tied.  Merrill.  Mand.  §§  157-159  ;  Railway  Co.  v.  Hall,  91  V.  S 
343;  State  v.  Hartfonl  &  N.  H.  R  Co.,  29  Conn.  538;  Hangea  »■ 
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Water  Co.(Or.)  28  Paa  Rep.  244 ;  Indianapolis  &  C.  R  Co.  v. 
State,  37  Ind.  489 ;  State  v.  Missouri  Pac.  Ry.  Co.,  33  Kan.  176; 
6  Pac.  Rep.  772;  Smalley  v.  Yates,  36  Kan.  519 ;  13  Pac.  Rep. 
845.  By  the  provisions  of  the  ordinance,  the  rapid  tmnsit  com- 
pany obtained  the  right  to  construct  its  roadway  in  the  public 
streets,  to  maintain  and  operate  it,  to  transport  passengers  and  par- 
cels by  means  of  electrical  power,  to  collect  charges  and  tolls  there- 
for. These  privileges  were  not  granted  to  the  company  solely  for 
the  company's  benefit,  but  rather  that  the  citizens  of  the  plaintiff 
city  might  have  the  benefit  of  an  improved  mode  of  travel, — that 
they  might  enjoy  the  benefits  of  one  of  the  inventions  of  the  age. 
By  the  terms  of  the  ordinance  the  rights  of  the  company  were 
defined,  and  their  duties  to  the  public  declared.  The  company 
accepted  the  provisions  of  the  ordinance,  and  constructed  its  road 
under  the  leave  thereby  obtained.  May  it  now  disregard  the 
obligations  imposed  on  it  by  its  terms  ?  May  it  still  incumber  the 
streets  of  the  city  with  its  track,  poles,  wires,  etc.,  and  refuse  to 
operate  its  road  ?  It  is  said  that  the  performance  of  only  charter 
obligations  can  be  compelled  by  mandamus, — ^that  the  charter  of 
the  defendant  company  does  not  require  it  to  operate  a  line  of  rail- 
way in  the  city  of  Potwin  Place.  The  obligations  imposed  on  a 
railroad  company  are  seldom  defined  with  any  degree  of  parti- 
cularity by  the  terms  of  its  charter,  and  this  is  especially  true  of 
street  railways,  and  in  this  state,  where  all  corporations  are  foimed 
under  general  lawa  It  is  true  that  the  company  gets  its  charter 
under  the  general  law  of  the  state,  but  the  rights  conferred  by 
the  charter  of  a  street  railway  company  incorporated  for  the  pur- 
pose of  operating  a  street  railroad  in  the  city  of  Topeka  is  but  a 
barren  grant  until  it  is  given  form  and  force  by  an  ordinance  of 
the  city  permitting  it  to  enter  onlhe  streets  and  construct  and  oper- 
ate its  lines.  From  the  state  directly  it  derives  but  the  bare  power 
to  exist  Its  vital  force  comes  from  the  state  indeed,  but  through 
the  subordinate  agency  of  the  city  council,  which  is  given  power 
by  the  legislature  to  fix  the  terms  and  conditions  on  which  it  may 
actually  carry  out  the  purposes  of  its  creation. 

Now,  while  it  is  true  that  both  the  rapid  transit  railway  company 
and  the  defendant,  having  obtained  charters  from  the  state,  and 
also  ordinances  from  the  mayor  and  council  of  the  city  of  Topeka 
granting  them  the  privilege  of  operating  within  the  city  of  To- 
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and  laden  with  the  responsibilities  declared  in  tbe  ordinance, 
defendant  stands  in  neither  better  nor  worse  position  in  relai 
the  people  of  Potwn  Place  than  did  the  rapid  transit  con 
It  is  not  pretended  that  its  charter  is  not  broad  enough  to  w 
its  operating  this  line  of  road.  On  the  contrary,  it  affirms  i 
sire  to  further  extend  its  lines  within  the  limits  of  plaintifl 
It  is  conceded  that  the  granting  of  a  writ  of  mandamus  rests 
what  in  the  discretion  of  the  court  In  this  particular  case  it  a 
be  issued  only  in  in  the  interest  of  the  public,  and  to  enforc 
performance  of  a  public  duty  by  the  defendant  The  defe 
contends  that  it  will  be  impracticable  to'operate  the  entire  1 
constructed  in  Potwin  Place,  and  also  to  operate  an  exU 
through  Auburndale  to  the  asylun^,  in  a  manner  satisfactoiy 
public.  We,  of  course,  have  no  right  to  direct  the  plaintiff  to 
the  defendant  company  any  new  privileges,  but,  in  enforcin 
plaintiffs  rights  we  ought  to  take  into  consideration  all  of  tt 
cumstances,  and  the  needs  of  all  its  citizens.  The  portion  ( 
route  which  the  defendant  especially  objects  to  operating  i 
partonElmwood  avenue  from  Park  to  Laurel  avenue,  and  th 
blocks  on  Laurel  avenue.  The  two  blocks  on  Laurel  avenu 
tend  east  from  Elmwood  avenue,  and  therefore  lie  in  the  op 
direction  from  the  Auburndale  addition.  In  order  to  operate 
two  blocks  in  connection  with  an  extension  through  Aubui 
towards  the  asylum  it  would  be  necessary  either  to  double  tl 
tance  on  Laurel  avenue  each  trip,  or  to  alternate  cars  on  each 
The  evidence  leaves  us  in  doubt  as  to  whether  this  could  be 
in  a  manner  satisfactory  to  the  people,  and,  as  we  are  unwill 
make  any  order  which  is  likely  to  prevent  adequate  service 
rendered  to  the  people  of  the  Auburndale  addition  we  think, 
exercise  of  our  discretion,  we  should  not  peremptorily  requii 
operation  of  the  two  blocks  on  Laurel  avenue. 

It  appears  that  the  present  terminus  of  the  defendant's op< 
electric  line  is  at  the  corner  of  Sixth  and  West  streets ;  that  the 
pany  has  the  right,  under  the  ordinance  passed  hy  the  mayo 
council  of  the  city  of  Topeka,  to  construct  its  lines  on  any  c 
streets  of  Topeka.  It  is  therefore  entirely  practicable  for 
connect  its  lines  now  in  operation  with  the  east  end  of  the  ^ 
avenue  line,  and  we  think  it  should  be  required  to  operat 
Willow  avenue  and  Elmwood  avenue  lines  in  accordance  wit 


terms  of  the  ordinaoce.  A  peremptory  writ  will  be  awarded  re- 
quiring the  defendant  to  operate  its  line  &long  Willow  avenue,  and 
on  Elmwood  aveDue,  from  the  south  end  thereof  to  Lanrel  avenae, 
and  judgment  will  be  rendered  against  the  defendant  for  costs. 
All  the  justices  concurring.* 

1.  Str*«tr»llnMtd»   — -~*"— * n — ittI  -n-Btimltftn  ■ttrTrpttn- 

tlOD  of  roMid.— A  Ureet-rallwa;  company  wu  uithorfzed  to  exteod  its  Wms 
upOQ  cenaiD  conditions,  which  were  agreed  to  by  it,  among  which  were  the 
following:  ''That  said  tracks  shall  be  laid  and  in  actual  opcntlon  from  West- 
ern  avenue  to  the  western  line  of  Douglas  Park  on  or  before  the  firet  day  of 
June,  1881,  and  from  the  western  line  of  Douglas  Park  to  Lawndale,  as  aoon 
as  the  same  can  be  conMiuctad,  operated  and  kept  In  repair  without  actual 
lois."  The  road  was  constructed  and  put  in  operation  to  Douglas  PaikniihiD 
the  time  speclflod.  To  a  petition  for  a  mandamu*  to  compel  the  companj  to 
construct  and  operate  the  road  from  Douglas  Park  to  Lawndale,  the  company, 
among  other  things,  answered  that  the  road  could  not  be  constructed,  kepi  in 
repair  and  operated  without  actual  loa*.  To  this  answer  a  demurrer  was  Bled. 
The  court  expressed  a  doubt  whether  man4amtu  was  ■  proper  remedy  in  any 
event,  but  decided  the  case  upon  the  ground  that,  b;  the  terms  of  the  ordi 
nance,  the  company  was  not  bound  lo  construct  and  operate  the  road  until  it 
could  be  done  without  loss,  and  that  the  demurrer  admitted  the  aTermeol  nf 
the  answer  upon  this  point  to  be  true.  People  t.  West  Divislun  R.  Co.,  118 
ni.  118.  A  street-railway  company  was  authorized  hj  its  charter  to  constnin 
a  road  upon  certain  streets  in  Philadelphia.  It  wai  held  that  the  words  of  the 
charter  were  Imperative  and  that  the  company  could  not  construct  a  part  (f 
the  road  authorized  and  abandon  the  remainder.  Hartia  v.  Second  &  Third 
Str.  Pass.  R.  Co.,  8  Phila.  816.  A  statute  of  Coonectlcut  provided  that  no 
railroad  company  shouki  abandon  any  depot  or  stAtlon  on  its  road,  after  nicli 
depot  or  station  had  been  established  for  twelve  months,  except  by  apiH«nl  of 
the  railroad  commissioners  after  public  notice  and  a  hearing  had.  It  was  beM 
that  where  a  railroad  company  had  abandoned  a  station  without  such  approval, 
a  mandamus  would  lie  to  compel  It  to  re-establish  the  same.  State  v.  New 
Haven,  etc.,  R.  Co.,  87  Conn.  168. 

In  State  V.  Omalia  Huise  R.  Co.,  IB  Neb.  149,  It  appears  that  the  lower  court 
granted  a  mandamiit  to  compel  the  company  to  run  cats  over  a  certain  portion 
of  its  line.  The  only  question  passed  upon  by  the  supreme  court  was  one  rt- 
latlng  to  a  lupertedent  tund. 

On  the  duty  of  railroad  companies  to  eatablisfa,  maintain  or  restore  stations. 
see  Mobile  &  Ohio  R.  Co.  v.  People,  2  Am.  R  R.  &  Corp,  Rep.  476;  Nortbera 
Pac.  R.  Co.  V.  Washington,  6  Am.  R.  R,  &  Corp.  Rep.  858;  Conger  v.  New 
York,  etc..  R.  Co..  2  Am,  R.  R,  &  Corp  Rep.  190;  Florida  Central  R.  Co.  v. 
State,  ante.  p.  94.  And  nn  the  duly  generally  of  corporations  to  perform  thdr 
duties  to  the  public  and  tlie  enforcement  of  such  duty  see.  also.  Central  Dnion 
Tel.  Co.  V.  Slate,  8  Am.  R.  R.  &  Corp.  Hep.  40fl;  Haugen  v,  Albina  Light  * 
Water  Co,,  5  Am.  H,  R.  &  Corp,  Rep.  464;  IlllnoU  (Central  R.  Co.  t.  People, 
7  Am,  H,  R,  &  Corp,  Rep.  838. 

'Reported  in  33  Pac.  Rep.  809. 
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(Supreme  Court  of  Minnesota.    July  14,  1898.) 

1.  StBBBT  RAILROADe.  EjECTDiG  PA86BSOBR.  DUTT  OF  COMPANY  WHEH 
CAR  TAKRN  OFF  AND  PAB8ENOER  TRANSFERRED  TO  "  NEXT  "  CAR.  The  plain- 
tiff, a  passenger  on  defendant's  street-car  line,  paid  his  fare,  and  received  a 
transfer  check  which  entitled  him  to  continue  his  journey  by  the  *'  next "  con- 
necting car  on  another  line  of  the  same  company.  He  took  the  next  car  on  the 
connecting  line,  and  the  conductor  took  up  his  transfer  dieck.  Without  notice 
to  the  plaintiff,  this  car  was  taken  off,  after  going  a  short  distance.  The  con- 
ductor haying  disappeared,  the  plaintiff  was  informed  by  the  driver  of  that  car, 
that  he  should  take  the  next  passing  car.  He  did  so,  but  was  put  off  by  the 
conductor  of  that  car  because  he  had  no  transfer  check,  and  refused  to  pay  fare 
again.  Held,  that  plaintiff  showed  prima  facie  a  right  to  recover  for  the  con- 
duct of  the  defendant's  agents,  leading  to  and  including  the  expulsion. 

Q^us  J,  Thompson  and  Thompson^  Gates  Jt  Thompson^  for  ap- 
pellant    McCafferiy  Jk  Noyes^  for  respondent 

Dickinson,  J. — This  action  is  for  the  recovery  of  damages  for 
the  forcible  expulsion  of  the  plaintiff  from  a  street  car  of  the  de- 
fendant on  its  Selbj  avenue  cable  line.  At  the  trial  the  court  dis- 
missed the  action  when  the  plaintiff  rested  his  case.  We  shall  only 
have  to  consider  whether  the  evidence  showed  that  the  expulsion 
of  the  plaintiff  from  the  car,  in  connection  with  the  circumstances 
preceding  it,  was  wrongful,  so  that  the  case  should  have  gone  to 
the  jury. 

Attention  will  be  directed  to  what  may  conveniently  be  called 
two  lines  of  street  railway,  connecting  on  Selby  avenue  at  a  cross 
street  called  Milton  street  The  westerly  of  these  lines  is  operated 
by  electric  power ;  the  easterly  or  cable  line,  by  a  cable.  The 
tracks  of  the  two  lines  are  continuous,  but  the  cars  of  each  line 
stop  at  Milton  street ;  the  passengers  changing  cars  at  that  point, 
which  miiy  be  considered  as  the  eastern  end  of  the  electric  line,  »ind 
the  western  end  of  the  cable  line.  The  cable  line  extends  from 
Milton  street  east  along  Selby  avenue  and  other  streets  to  Broad- 
way. The  **  power  house, "so  called,  where  is  the  machinery  by 
which  the  cable  line  is  operated,  is  some  seven  or  eight  blocks  east 
of  Milton  street     Here,  also,  cars  are  housed  and  repaired.    Pas- 


Appleby  v.  St.  Paul  City  Railway  Co. 

its  duty  towards  the  plaintiff,  to  his  injury.     If  it  be  said 
since  the  plaintiff  could  present  no  proper  evidence  of  his  rig 
ride,  it  Vas  the  duty  of  the  conductor  to  put  him  off,  it  ms 
answered  that  the  defendant,  and  not  the  plaintiff,   may  we 
deemed  at  fault  for  that  condition  of  things.     That  is  one  o 
grounds,  upon  which,  in  part,  the  defendant  may  be  held  resf 
ble.     Even  though  the  conductor,  in  ejecting  the  plaintiff, 
have  done  only  what  was    apparently  (to   him)   his  dut 
does  not  follow  that  the  defendant  is  not  responsible  then 
It   would  be   responsible  if,   by  its  previous   neglect  of 
towards  the  passenger,  it  had  justified  him  in  assuming  to 
tinue  his  journey  on  a  car  from  whch  the  conductor,  ii 
cordance  with  the  regulations  of  the  defendant,  should  ( 
him  for  non-payment  of  fare.     Pine  v.  Railway  Co.   (Minn.' 
N.  W.  Rep.  392 ;  Murdock  v.  Railroad  Co.,  137  Mass.  298 ; 
way  Co.v.  Fix,  88  Ind.  381,  and  cases  cited ;  Railroad  Co.  v.  ] 
(Miss.)  9  South.  Rep.  443 ;  Railroad  Co.  v.  Rice,  64  Md  63 
Atl.  Rep.  97;  Railroad  Co.  v.  Griffin,  68  IlL  499.    And  unde 
circumstances  the  jury  might  have  reasonably  found  that  thedei 
ant's  conduct,  through  its  agents,  had  justified  the  plaintiff  in  ta 
this  car.     The  plaintiff,  we  repeat,  was  entitled  to  be  carried 
the  cable  line.     He  might  presume  that  proper  means,  and  a 
per  system  or  practice,  had  been  provided  for  such  service, 
had  done  all  that  was  required  of  him,  at  least  prior  to  the 
when  he  left  the  car  taken  off  at  the  power  house  to  get  on 
other.     It  is    the  duty  of  the  carrier  to  give  to  its  passengers  i 
instructions  or  directions  as  to  its  own  system  or  course  of 
duct  as  may  be  reasonably  necessary  to  enable  them  to  pu 
their  journey.     Dwindle  v.  Railroad  Co.,  120  N.  Y.  117 ;   24 
E.  Rep.  319.     When  it  became  apparent  that  the  car  was  b 
taken  off  without  previous  notice,   the  passengers  had  a  righ 
expect  information  from  some  one  as  to  how  they  were  to  pro< 
on  the  journey.     The  conductor  seems  to  have  then  disappea 
and  when  they  were  informed  by  the  car  driver  that  they  she 
take  the  next  car  they  were  justified  in  acting  on  that  inform  at 
We  do  not  decide  whether  they  might  not  have  done  this  with 
such  direction.     They  are  not  presumed  to  have  known  that 
sengers  from  cara  thus  taken  off  were  not  allowed  to  resume 
VOL.  VIII— 62 
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journey  by  the  next  passing  car.  It  was  the  duty  of  the  defend- 
ant to  make  some  provision  for  them,  and  not  only  was  this  the 
course  most  naturally  to  be  expected,  but  there  seems  to  bstre  been 
no  other  way  provided  and  the  only  way  in  which  the  plaintiff 
could  avail  himself  of  his  right  to  be  carried  was  to  take  the  pass- 
ing car,  as  he  did  d(>.  The  case  is  distinguishable  from  those  where 
one  enters  a  carriage,  knowing  that  he  is  without  such  evidence  of 
his  right  of  passage  as  the  reasonable  regulations  of  the  carrier 
require.  In  brief,  it  might  have  been  found  by  the  jury  that  the 
plaintiff  was  prevented  from  the  enjoyment  of  his  right  to  be 
carried,  and  was  subjected  to  expulsion  from  the  car,  not  by  reason 
of  any  fault  on  his  part,  but  by  the  fault  of  the  defendant :  and 
in  such  a  case  there  would  be  a  right  of  recovery.  We  are  aware 
that  our  decision  is  not  in  apparent  harmony  with  all  of  the  au- 
thoritiea  Perhaps  the  seeming  conflict  of  authority  has  resulted 
either  from  differences  in  the  cases  presented  or  in  the  different 
views  taken  as  to  the  real  causes  of  action  relied  on.  A  distinc- 
tion is  to  l>e  observed  between  cases  where  courts,  whether  justi- 
fied by  the  pleadings  or  not,  have  regarded  the  right  of  action  as 
resting  upon  the  bare  fact  of  expulsion  by  a  conductor  or  agent 
whose  duty  (to  the  carrier)  required  him  to  expel  the  passenger, 
and  cases  like  this,  where,  as  we  consider,  the  cause  of  action  is 
the  conduct  or  neglect  of  the  defendant  which  results  in  and  also 
includes  the  expulsion.  It  follows  that  the  court  erred  in  dismiss- 
ing the  case.  The  plaintiff  showed  a  right  of  action.  We  do  not 
consider  what  the  measure  of  his  recovery  may  have  been  for 
that  is  not  here  involved.     Order  reversed.* 

1*  street  railroads.  Transfer  eheeks  fbr  paeenge  mast  be  used 
within  the  time  limited*— Where  a  street  railroad  which  is  not  obligated  br 
its  charter,  or  the  ordinances  of  the  city,  to  give  transfer  tickets  from  one  line 
to  another,  and  which  docs  not  hold  out  to  the  public  that  it  will  do  so,  gi^es 
a  transfer  conditioned  upon  its  face  for  use  within  a  certain  time,  the  transfer 
must  be  used  within  that  time  or  it  will  be  void.  Heffron  ▼.  Detroit  City  R. 
Co.,  92  Mich.  406;  52  N.  W.  Rep.  802. 

8.  Ri^ht  of  passeng^er  to  ride  on  fi?a^ment  of  coupon  ticket  rnvti* 
lated  by  conductor  on  connecting  lincA  ticket  for  a  continuous  ride 
over  the  whole  length  of  a  street  railway  and  a  connecting  line  was  of  a  pecu- 
liar color  and  print,  and  was  composed  of  two  coupons,  the  upper  of  which 
was  for  use  on  the  connecting  line,  and  gave  the  names  of  its  termini  below, 
and  the  names  of  both  lines  above.    Held,  that  a  conductor  of  the  connecting 

*Reported  iu  5o  JS.  W.  Kep.  117. 
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line  was  bound  to  accept  for  passage  an  upper  fragment  of  the  upper  cou 
which  gave  the  names  of  the  lines,  on  the  assumption  that  the  conducto 
the  other  line'carelessly  tore  off  the  part  giving  the  termini,  in  taking  the  k 
coupon.     Rouser  v.  North  Park  8t.  R.  Co.,  (Mich.).  56  N.  W.  Rep.  »87. 

8*  When  pn— ge  Is  eontlnned  on  a  second  car*  the  eondneto] 
the  latter  ie  not  boond  toaoeept  pw enger^s  statement  that  he  '. 
paftd  fbr  through  pn—ge  to  another  conduetor— Defendant's  st 
car,  in  which  plaintiff  was  riding,  did  not  go  to  the  end  of  the  line, — plaint 
destination.     The  conductor  informed  him  when  the  car  stopped,  that  he  cc 
get  off  and  take  the  next  car.    Plaintiff  had  paid  his  fare  in  the  first  cfur,  bat 
no  transfer,  or  any  evidence,  except  his  own  statement,  that  he  was  entitles 
ride  on  the  second  car  without  paying.    On  his  refusal  to  pay  the  fare 
manded  he  was  ejected,  and  brought  an  action  for  damages.    Held,  that 
could  not  recover,  even  if  he  had  a  contract  with  defendant  for  a  ride  to 
end  of  the  line,  because  the  conductor  was  not  bound  to  accept  his  statem 
that  he  had  such  a  contract,  but  it  was  plaintiff's  duty  to  pay  his  fare,  f 
seek  redress  for  violation  of  the  contract.    Mahoney  v.  Detroit  City  R.  Co., 
Mich.  613;  58  N.  W.  Rep.  708. 
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General. 

(Supreme  Court  of  Texas.    Dec.  14, 1803.) 
1.  Texas  auti-trubt  act.    Whether  combination  of  insurancb  co 

PAiriBS  TO  control  bates  and  C01CMIS8I0N8  IB  EMBRACED  THEREIN.      The  t 

of  Texas  of  March  80,  1889,  defines  a  trust  as  a  combination  (1)  to  create 
carry  out  restrictions  in  trade;  (2)  to  control  the  production  or  price  of  mercha 
dise  or  commodities;  (3)  to  prevent  competition  in  the  making,  selling  or  bu 
ing  of  merchandise,  produce  or  commodities;  (4)  to  fix  at  any  standard 
figure,  whereby  its  price  to  the  public  shall  be  controlled,  any  article  or  coi 
modity  of  merchandise,  produce  or  commerce  intended  for  sale,  use  or  co 
sumption  in  the  state;  or,  (5)  to  make  or  carry  out  any  contract,  etc.,  not 
sell,  or  dispose  of,  or  transport  any  article  or  commodity  or  article  of  trad 
use.  merchandise,  commerce  or  consumption  below  a  common  standard,  or 
fix  the  price  of  any  article,  commodity  or  transportation,  so  as  to  preclude  fn 
competition  in  the  sale  or  transportation  of  such  article  or  commodity,  et 
Held,  not  to  include  a  combination  of  fire  insurance  companies  and  agents  t 
fix  and  control  rates  of  insurance  and  agents*  commissions. 

3.  Validity  of  Texas  anti-trust  act.  The  said  act  after  defining  trusti 
provides  forfeitures  for  corporations,  and  punishment  for  individuals,  wb 
violate  its  provisions,  declares  such  violation  a  conspiracy  against  trade,  an 
prescribes  the  necessary  allegations  of  an  indictment  under  the  act,  and  th 
proof  required.  Held,  that  the  statute  is  not  a  nullity  for  failure  to  expressl; 
declare  trusts  unlawful,  nor  the  acts  constituting  a  trust  punishable,  nor  an 
act  a  violation  of  its  provisions,  such  declarations  being  clearly  implied. 
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8.   YaLIDITT  of  COUCBINATION  among  INBURANCB  companies  to    COITTBOL 

BATES.  PowEB  OF  ATTORNET-GBNEBAL  TO  ENJOIN.  A  Combination  of  fire 
insurance  companies  to  fix  uniform  rates  of  insurance  and  agents'lcommiifiioDi, 
throughout  the  state,  though  possibly  unenforceable  among  its  members  as  an 
unreasonable  restraint  of  trade  at  common  law,  Is  not  enjoinable  by  tlie  public, 
nor  a  ground  for  forfeiting  its  members'  franchises,  since  the  business  is  not 
one  in  which  the  public  has  an  interest  as  in  that  of  a  common  carrier  or  other 
corporation  having  the  power  of  eminent  domain,  or  of  a  dealer  in  a  staple 
which  Is  a  prime  necessary  of  life;  not  is  it  a  professional  service  to  Tnrhich  the 
public  is  entitled. 

ACTION  on  relation  of  C.  A.  Culberson,  attorney -general,  against 
the  Queen  Insurance  Company  and  others,  to  restrain  a  com- 
bination between  them  to  fix  rates  and  agent^s  commissions,  and 
to  restrain  said  companies  from  doing  business  in  the  state.  From 
a  judgment  of  the  court  of  civil  appeals  (22  S.  W.  Rep.  1048) 
affirming  the  district  court^s  judgment  for  plaintiff,  defendants 
bring  error. 

Leak%  Henry,  Miller  A  Reeves,  for  plaintiff  in  error.  Chcu.  A, 
Culberson^  Atty.  Gen.,  and  Frank  Andrews,  Asst.  Atty.  Gen.,  for  de- 
fendant in  error. 

Gaines,  J. — This  action  was  brought  in  the  name  of  the  state 
of  Texas,  by  its  attorney-general,  against  the  Texas  Insurance  Club 
an  association  of  insurance  agents,  and  against  fifty-seven  foreign 
insurance  corporations  doing  business  in  this  state  under  permits 
granted  in  pursuance  of  the  statutes  of  the  state.  It  is  alleged  in 
the  petition  tliat  the  Texas  Insurance  Club  was  created  with  the 
consent  and  by  the  procurement  of  the  other  defendants,  with  the 
object  of  organizing  a  combination  for  the  purpose  of  fixing  a  uni- 
fonn  rate  of  insurance  thoughout  the  state  upon  a  graduated  scale^ 
and  of  thereby  preventing  competition  among  each  other,  and  at 
the  same  time  of  establishig  a  fixed  rate  of  commission  to  be  paid 
to  the  agents  of  such  compaies.  It  is  claimed  in  the  petition  that 
the  acts  charged  against  the  defendants  show  an  illegal  combina- 
tion, as  defined  and  denounced  in  the  act  of  March  80,  1889,  en- 
titled "  An  act  to  define  trusts  and  to  provide  for  penalties  and 
punishment  of  corporations,  persons,  firms,  and  associations  of 
persons  connected  with  them,  and  to  promote  free  competition  in 
the  state  of  Texas."  Laws  1889,  p.  141.  It  is  also  claimed  in  the 
petition  that  the  combination,  purposes  and  acts  of  the  defendants 
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are  in  restraint  of  trade  and  contrary  to  public  policy,  and 
fore  ill^al  at  common  law.     The  prayer  was  that  the  Texa 
surance  Club  be  dissolved,  and  that  the  permits  of  the  othe 
fendants  be  cancelled,  or  that  the  defendant  be  enjoined 
carrying  out  the  objects  of  the  combination  as  alleged   in 
petition.     The  trial  court  held  that  the  act  of  March  80, 188£ 
not  apply  to  a  combination  to  fix  rates  of  insurance  or  the 
missions  of  the  agents  of  insurance  companies  and  also  thai 
act  was  unconstitutional  aud  void,  by  reason  of  the  thirte 
section,  which   excepted   from  its  operation   "agricultural 
ducts  and  live  stock  while  in  the  hands  of  the  producer  or  rai 
and  sustained  a  demurrer  to  so  much  of  the  petition  as  charg 
violation  of  that  statuta      However,  the  demurrer  to  that  pa 
the  petition  which  charged  a  combination  alleged  to  be  illegj 
common  law  was  overruled ;  and  after  hearing  the  evidence  thee 
held  that  the  effective  allegations  of  the  bill  were  sustainec 
the  proof,  and  entered  a  decree  enjoining  the  defendants  from  i 
ing  or  carrying  out  any  agreements  between  them  establishing  f 
rates  of  insurance,  or  fixing  the  percentage  of  commissions  to 
to  their  agents.    The  defendants  appealed,  and  the  attorney -gei 
filed  cross  assignments  of  error.     The  court  of  civil  appeals  afl 
ed  the  judgment  of  the  district  court  in  every  particular  but 
that  the  statute  of  March  80, 1889,  was  invalid,  because  it  now 
in  terms  declared  that  "trusts  "  such  as  are  defined  in  the  first 
tion  are  illegal.     Assuming  that  the  whole  case  is  before  us  u 
the  pleadings  and  facts  as  determined  by  the  court  of  civil 
peals,  we  will  proceed  to  dispose  of  the  questions  involved  in  i 
far  as  may  be  necessary  for  its  disposition. 

The  act  of  March  80,  1889  reads  as  follows :  "  Act  to  de 
trusts  and  to  provide  for  punishments  and  penalties  of  corporati 
persons,  firms,  and  associations  of  persons  connected  with  tli 
and  to  promote  free  competition  in  the  state  of  Texaa  Sectic 
Be  it  enacted  by  the  legislature  of  the  state  of  Texas  :  That  at 
is  a  combination  of  capital,  skill  or  acts  by  two  or  more  pers 
firnis,  corporations,  or  associations  of  persons,  or  of  either  tw( 
more  of  them  for  either,  any,  or  all  of  the  following  purpoi 
First  — To  create  or  carry  out  restrictions  in  trade.  Second  — 
limit  or  reduce  the  production  or  increase  or  reduce  the  pric( 
merchandise  or  commoditiea     Third — To  prevent  competition 


manufacture,  making,  transporbi 
disc,  produce  or  commodities,     i 
figure,  whereby  its  price  lo  the  p 
trolled  or  establlBhed,  any  articli 
produce  or  commerce  intended 
this  stata     Fifth  — To  make  or  i 
any  contract,  obligation  or  agree 
which  they  shall  bind  or  have  I  : 
pose  of,  or  transport  any  article  : 
use,  merchandise,  commerce  o 
standard,  or  by  which  they  sha 
price  of  such  articles,  commodi 
graduated  figure,  or  by  which 
or  settle  the  price  of  any  artic' 
between  them  or  themselvea  ai 
restricted  competition  among  i 
transportation  of  any  such  arti 
shall  agree  to  pool,  combine  o' 
in  connection  with  the  sale  or     i 
commodity,  that  its  price  migi     i 

*     Sec,  4  Every  foreign  ct 
sions  of  this  act  is  hereby  do 
doing  any  boainees  in  this  sta 
torney -general  to  enforce  this 
ceedings  in  the  district  court 
state  of  Texaa     •     *     *     ; 
the  prorisions  of  this  act  sh^ 
spiracy  againsttrade,  and  anj       i 
engaged  in  any  such  conspii       , 
advise  in  its  commission,  or  n        i 
or,  agent,  servant,  or  employ 
carry  out  any  of  the  stipulal        , 
thereunder,  or  in  pursuance  ■■        i 
less  than  fifty  nor  more  thar 
ment  in  the  penitentiary,  nc 
or  by  either  such  fine  or  im 
lion  of  this  provision  shall 
In  any  indictment  for  an  oi 
to  state  the  purposes  or  eff 
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that  the  accused  was  a  member  of,  acted  with,  or  in  pursuuix 
it,  without  giving  the  name  or  description,  or  how,  when  or  v^ 
ii  was  created.     Sec.  8.  In  prosecutions  under  this  act  it  sha 
sufficient  to  prove,  that  a  trust  or  combination  as  defined  h 
exists,  and  that  the  defendant  belonged  to  it,  or  acted  for  or  in 
uection  with  it,  without  proving  all  belonging  to  it  or  provin 
producing  any  article  of  agreement  or  written  instrument  on  w 
It  may  have  been  based,  or  that  it  was  evidenced  by  any  wr 
instrument   at  all.     The  character  of  the  trust  alleged   ma; 
proved  by  its  general  reputation       *     ♦f     *     g^^  -^q   Each 
every  person,  firm,  corporation  or  association  of  persons  who  i 
iu  any  manner  violate  any  of  the  provisions  of  this  act,  shal 
each  and  every  day  that  such  violation  shall  be  conmiitted  or 
tinued,  forfeit  and  pay  the  sum  of  fifty  dollars,  which  may  b 
covered  in  the  name  of  the  state  of  Texas,  in  any  county  w 
the  offense  is  conmiitted,  or  where  either  of  the  oflfeuders  re 
or  in  Travis  county,  and  it  shall  bethe  duty  of  the  attorney -gen 
or  the  district  or  county  attorney  to  prosecute  for  and  recovei 
sama     Sec.  11.  That  any  contract  or  agreement  in  violation  o 
provisions  of  this  act,  shall  be  absolutely  void  and  not  enfon 
either  in  law  or  equity.     Sec.  12.  That  the  provisions  hereof  s 
be  held  cumulative  of  each  other  and  of  all  other  laws  in  any 
affecting  them  now  in  force  in  this  states    Sea  18.  The  provis 
of  this  act  shall  not  a'^ply  to  agricultural  products  or  live  st 
while  in  the  liands  of  the  producer  or  raiser.     »     *     *  " 
omitted  sections  throw  no  light  upon  the  questions  under  < 
sideration. 

Admitting,  for  the  present,  that  the  language  of  the  statutes 
oiently  manifests  the  intention  of  the  legislature  to  make  s 
combinations  as  are  defined  therein  unlawful,  and  to  make  pun 
able  acts  committed  in  violation  of  its  provisions,  and  that  it  is 
in  confiict  with  the  constitution  by  reason  of  the  fact  that  it 
empts  "  agricultural  products  and  live  stock,  while  in  the  hand 
the  producer  or  raiser  "  from  its  operation,  we  still  have  the  qi 
tion  whether  the  combination  cliarged  in  the  petition  is  embra 
within  the  provisions  of  the  law.  We  are  of  opinion  that  I 
question  must  be  answered  in  the  negative.  To  determine  that 
so  embraced,  we  must  hold  either  that  it  is  a  restriction  in  tn 
within  the  meaning  of  the  first  subdivision  of  section  1,  and  t 


these  words  sufficiently  define  an  offense  so  as  to  m:tke  it  punish 
uble  under  our  laws,  or  that  the  contract  of  iusunince  is  a  com- 
modity sucli  as  is  named  in  tbe  other  subdivisions.  A  combinatiou 
between  two  or  more  insurance  companies  to  increase  their  mtes 
or  to  diminish  the  rates  to  be  paid  to  their  agents  is,  in  a  general 
sense,  a  combination  in  I'estraint  of  trade.  But  we  think  that  tbe 
words  "  restrictions  in  trade  "  were  not  intended  to  receive  that 
construction  in  the  statute  under  consideration.  If  so  intended,  it 
may  be  gravely  doubted  whether,  under  our  la^rs,  they  sufficiently 
designate  an  offense  so  as  to  malceitpunishabla  Our  Penal  Code 
contains  the  foliowinggeneral  provisions:  "Art  3.  In  order  that  tbe 
system  of  penal  law  in  force  in  this  state  may  be  complete  within 
itself,  and  that  no  system  of  foreign  laws  written  or  unwritten  may 
be  appealed  to,  it  is  declared  that  no  person  shall  be  punished  for 
any  act  or  omission  unless  the  same  is  made  a  penal  offense,  and 
a  penalty  is  affixed  thereto  by  the  written  law  of  this  state."  ''  6. 
Whenever  it  appears,  that  a  provision  of  the  penal  law  is  so  inde- 
finitely framed,  or  of  such  doubtful  construction  that  it  cannot  be 
understood,  either  from  the  language  in  which  it  is  expressed  or 
from  some  other  written  law  of  the  state,  such  penal  law  shall  be 
regarded  as  wholly  inoperative,"  "  Art  9.  This  code  and  eveiy 
other  law  upon  the  subject  of  crime  which  may  be  enacted,  shall 
beeonstruedaccordingtotheplainimportof  the  language  in  which 
it  is  written,  without  regard  to  the  distinction  usually  made 
between  the  construction  of  penal  laws  and  laws  upon  other  sub 
jects ;  and  no  person  shall  be  punished  for  an  offense  not  made 
penal  by  the  plain  import  of  the  woi-ds  of  the  law,"  Itmnst  be 
conceded  thatexcept  as  to  laws  which  result  ina  contract  or  which 
create  a  vested  right,  it  is  not  in  the  power  of  one  legislatoure  to 
control  the  action  of  another.  Any  statute  laying  down  acanoD 
of  construction  may,  as  a  general  rule,  be  repealed,  either  expressly 
or  impliedly,  by  a  subsequent  statute :  and  where,  under  a  rale  of 
construction  declared  in  a  former  law,  a  statute  cannot  take  efiect, 
which  would  be  operative  but  for  the  former  act,  the  argomeBt  is 
certainly  cogent  that  it  was  the  intention  of  the  legislature  in  the 
last  enactment  to  repeal  the  rule  of  construction  laid  down  in  the 
former.  But  it  may  be  argued  with  equal  force  that  a  provisioa 
of  the  Penal  Code  affixing  a  punishment  to  an  act  named  orother- 
wisedesignated,but  not  accurately  and  expressly  defined,  shonld  be 
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enforced,  notwithstanding  the  rules  of  construction  laid  down  in  its 
general  provisiona  It  may  be  plausibly  maintained  that  the  in- 
tention was  that  all  the  provisions  should  stand  together,  and  that 
the  special  provision  should  be  deemed  an  exception,  and  that  the 
general  rule  should  yield  to  iu  Yet,  under  article  3  of  the  Penal 
Code  as  it  existed  before  the  Revised  Statutes  took  eSect^  which 
'^  declared  that  no  person  should  be  punished  for  any  act  or  omis- 
sion as  a  penal  offense,  unless  the  same  is  expressly  defined,"  it  was 
held  that  a  special  provision  of  that  Code,  which  sought  to  make 
punishable  an  act  without  defining  it  was  inoperative.  Johnson  v. 
State,  4  Tex.  App.  68 ;  Wolff  v.  State,  6  Tex.  App.  195 ;  Rogers 
V.  State,  8  Tex.  App.  401 ;  see  also  State  v.  Foster,  81 
Tex.  App.  578.  That  provision  was  repealed  by  the  Revised 
Statutes,  which  adopted  in  its  stead  the  amended  article  8, 
herein  before  quoted.  But  in  French  v.  State,  14  Tex.  App.  76^ 
article  898,  as  amended  by  the  act  of  March  27,  1879  (Laws  1879, 
p.  67),  was  held  inoperative  by  reason  of  the  rule  of  construction 
laid  down  in  article  6,  supra.  In  like  manner,  in  Mc parte  Gregory, 
20  Tex.  App.  210,  the  rule  of  construction  announced  in  article  9 
was  recognized  as  applicable  to  a  municipal  ordinance^  That  arti- 
cle was  primarily  intended  to  abrogate  the  rule  of  the  common 
law  that  penal  statutes  should  be  construed  strictly;  but  it  expressly 
declares  another  rule,  which  is  in  accord  with  the  common  law,  and 
which  is  founded  upon  the  soundest  reason.  There  is  a  maxim 
that  ignorance  of  the  law  excuses  no  one,  which  is  not  true  as 
applied  to  every  case,  for  a  man  is  not  guilty  of  theft  who  honestly 
takes  property  under  an  honest  claim  of  right,  though  he  be  mis- 
taken as  to  the  law.  But  it  is  true  in  the  sense  that  no  one  can 
allege  his  ignorance  of  the  law  which  makes  a  certain  act  penal,  in 
justification  of  his  commission  of  that  act  If  he  be  held  bound 
to  know  the  law,  he  should  have  the  means  of  knowing  it,  and 
hence  he  should  not  be  punishable  for  the  infringement  of  a  statute 
unless  it  designate  with  a  fair  degree  of  clearness  and  precision  the 
act  or  omission  which  is  forbidden  by  it  The  offense  need  not  be 
'^defined,"  in  the  logial  legal  sense  of  that  word,  for  general  terms 
may  be  used,  which  in  themselves  require  to  be  defined ;  but  the 
terms  employed  should  be  sufficiently  definite  in  their  meaning  as 
plainly  to  designate  the  very  act  which  is  sought  to  be  made 
punishable  by  law. 
VOL.  VIII — 58 


Applying  these  rules  of  constrution,  we  are  ol  opiDion  that  the 
acts  cbarged  against  the  defendants  do  not  subject  them  to  the  t<yr- 
feitures  and  penalties  therein  provided  for,  under  that  part  of  the 
statute  which  seeks  to  make  unlawful  combinations  "  to  create  or 
carry  out  restrictions  in  trada"  Tiiese  words  are  very  comprehen- 
sive in  any  aspect,  and,  if  their  meaning  is  limited,  it  becomes  diEG- 
cult  to  define  the  sense  in  which  they  were  employed  by  the 
legislature.  In  ordinary  language  tiie  word  "  trade  "  is  employed 
in  three  different  senses  :  First,  in  that  of  the  business  of  buying 
and  selling;  second,  in  thatof  an  occupation, generally  ;  and,  third, 
in  that  of  a  mechanical  employment,  in  contradistinction  to  agri- 
culture and  the  liberal  arts.  Ordinarily,  when  we  speak  of  "trade,"' 
we  mean  commerce,  or  something  of  that  nature  ;  when  we  speak 
of  "  a  trade,"  we  mean  an  occupation,  in  the  more  general  or  the 
limited  sense.  In  law,  the  wonla  "  restraint  of  trade  "  are  fairlj 
well  defined  ;  and  the  question  presents  iiaelf  whether,  in  the  use 
of  the  words  "  restrictions  in  trade  "  tlie  legislature  meant  to  use 
the  word  "  trade"  in  the  last  sense,  or  as  tlie  mere  equivalent  of 
"commerce"  or"tralB&"  Some  contracts  in  restraint  of  trade 
are  held  to  be  contrary  to  public  policy,  and  unlawful  in  the  sense 
that  they  will  not  be  enforced  by  the  courta  Others  are  lawful 
and  enforceable.  To  be  unlawful  they  must  be  unreasonable.  As 
to  restraints  which  are  reasonable  the  authorities  arenotinaeconl, 
though  the  evident  tendency  of  modern  decisions  is  to  uphold  such 
contracts  iu  doubtful  cases  The  rule  as  to  contracts  in  unreason- 
able restraint  of  trade  has  been  applied  without  question  to  yeiy 
varied  employments., — to  professional  men,  such  as  attorneys  at 
law  and  physicians,  as  well  as  to  merchants,  shop  keepers,  carriers, 
and  those  engaged  in  mechanical  pursuits  of  every  character.  The 
rule  is  founded  both  upon  the  ground  that  the  public  has  an  interest 
in  tlie  employment,  and  upon  the  further  ground  that  it  is  contraiy 
to  public  policy  that  any  person  should  wholly  deprive  iiimself  of 
his  right  to  pursue  an  occupation  in  which  he  is  presumably  skill- 
ed. See  Mitchell  v.  Reynolds,  1  Smith,  Lead.  Gas.  (8th  Amer.  EA) 
417,  and  English  and  American  notea  But  while  a  party  may 
bind  himself  for  an  adequate  con.iide ration  not  to  pursue  his 
avocation  within  the  limits  of  a  prescribed  locality,  provided  the 
limits  be  reasonable,  hec.innot  bind  himself  not  to  follow  his  trade 
in  any  place  whatever.     Now,  an  agreement  between  two  or  more 
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pei'sons,  by  which  one  of  them  undertakes  to  bind  himself  not  to 
follow  his  trade  or  practice  his  profession  in  a  territory  of  prescrib- 
ed limits,  is  a  "  combination,"  within  the  meaning  of  tlie  statute 
under  consideration.     A  contract  between  two  or  more  to  do  a 
thing  is  a  "  combination  of     *     *     *     acts "  of  such  persons 
to  bring  about  the  performance  of  the  contract     It  is  upon  this 
theory,  in  part,  that  the  charge  made  in  the  petition  is  based.    Now, 
the  clause  of  the  act  which  we  are  endeavoring  to  construe  makes 
no  distinction  between  such  restraints  of  trade  as  are  reasonable 
and  such  as  are  unreasonable.     Hence,  if  we  should  give  to  the 
words,  "  restrictions  in  trade  "  their  ordinary  technical  meaning,  it 
would  follow  that  the  act  made  punishable  all  contracts  in  re- 
straint of  trade  however  reasonable  they  may  be.    It  would  follow 
that  if  one  merchant  engaged  in  the  hardware  business  should  buy 
out  another  ,  such  other  agreeing  not  to  pursue  the  same  business 
on  the  same  block  or  street,  or  in  the  same  town,  for  a  limited 
time,  both  would  be  subject  to  the  penalties  affixed  by  the  act'  It 
is  probable  that  the  legislature  has  the  power  to  make  such  a  law; 
but  it  is  unreasonable  to  presume  that  they  intended  to  made  it, 
and  no  construction  ought  to  be  given  to  an  act  which  would  lead 
to  such  results,  unless  its  language  is  so  clear  and  unambiguous  as 
to  admit  of  no  other  conclusion.    It  is  time  that  article  9  of  the  Penal 
Code,  already  quoted,  requires  us  to  construe  the  act  "  according 
to  the  plain  import  of  the  language  in  which  it  is  written,  without 
regard  to  the  distinction  usually  made  between  the  construction 
of  penal  laws  and  laws  upon  other  subjects ;  *'  but  when  the  words 
employed  have  different  meanings,  one  being  more  limited  than 
another,  it  does  not  require  that  we  should  construe  them  in  the 
more  comprehensive  sense.     The  principle  is  inherent  in  the  con- 
struction of  all  laws  of  doubtful  import,  that  the  intention  of  the 
legislature  must  be  sought  for  and  when  discovered,  must  govern. 
In  discovering  that  intention  it  is  proper  to  look  to  the  conse- 
quences of  any  particular  interpretation  and,   if  they  be  found 
unreasonable  or  oppressive,  such  interpretation,  ought  to  be  reject- 
ed.    The  penalty  affixed  by  the  act  in  question  for  a  violation  of 
its  provisions  is  a  fine  of  not  less  than  $50,  nor  more  than  $5,000, 
and  imprisonment  in  the  penitentiary  not  less  than  one,  nor  more 
than  ten,  years,  or  by  either  such  fine  or  imprisonment    Each  day 
of  the  continuance  of  the  combination  is  made  a  separate  offense. 


The  odetue  inaj  be  punished  bj  confinement  in  the  penttentiaiy, 
an<l  is  therefore  a  felony.  We  do  not  think  that  it  was  the 
purpose  of  the  I^alature  to  gi»e  to  the  word  "  trade  "  so  com- 
preiiensive  a  meaning  as  would  sabject  all  parties  to  "  contracts  in 
restraint  of  tiade"  (as  these  terms  are  understood  at  common  Ian) 
tt)  each  heavT  penalties ;  and  conclode  that  the  word  must  be 
t'onstrued  in  a  more  restricted  seDse,  and  as  synonymous  with 
"  tratRc*'  In  this  sense  it  embraces  the  buying  and  selling  of  am^ 
article  of  commerce,  the  barter  of  sach  articles,  and  their  trans- 
portaiion  by  common  carriers ;  but  it  does  not  embrace  the  busi- 
ness of  insaiance,  which  is  trade  only  in  the  sense  that  it  is  an 
occupation  CK  employment  If,  therefore,  the  acts  charged  in  the 
petition  are  punishable  under  the  statute,  they  must  be  denouaced 
by  some  other  provision.  Is  the  contract  of  insurance  an  "  article 
of  commerce  "or  a  "commodity,"  within  the  meaning  of  tbcee 
terms  as  used  in  the  remaining  four  subdivisions  of  the  statute? 
In  Paul  v.  Virginia,  8  Wall.  168,  the  supreme  court  of  the  United 
States  held  that  the  business  of  insurance,  as  carried  on  in  one  state 
by  a  company  chartered  by  another,  was  not  commerce  between 
the  slates ;  and  the  same  doctrine  is  affirmed  by  the  supreme  court 
of  Kansas  (State  v.  Phipps,  31  Pac.  1097).  We  have  no  reason  to 
doubt  the  correctness  of  the  conclusion.  It  is  only  by  a  strained 
construction  that  the  word  "  commerce  "can  be  made  to  embrace 
the  business  of  insurance,  and  to  say  that  insurance  is  an  article 
of  commerce  is  a  constrnctioa  still  more  strained.  It  is  an  aid  to 
commerce,  but  not  commerce  itself;  nor  is  it  an  article  of  coni- 
merce.  In  Nathan  v.  Louisana,  8  How.  73,  the  court  say  that » 
dealer  in  foreign  exchange  "  is  not  engaged  in  commerce,  but  in  sop- 
plying  an  instrument  of  commerce.  He  is  less  engaged  in  it  than 
the  ship  builder,  without  whose  labor  foreign  commerce  could  not 
go  on."  The  word  "  commodity  "  has  two  significations.  Id  iu 
most  comprehensive  sense  it  means  "  convenience,  accommodation, 
profit,  benefit,  advantage,  interest,  commodiousness ;"  but,  accord- 
ing to  Webster's  International  Dictionary,  the  use  of  the  word  in 
this  sense  is  obsolete.  Page  286.  The  word  is  ordinarily  usedin 
the  commercial  sense  of  any  movable  or  tangible  thing  that  ia  or- 
dinarily produced  or  used  as  the  subject  of  barter  or  sale ;  and  we 
think  that  this  was  the  meaning  intended  to  be  given  to  it  by  the 
legblature  in  the  statute  in  question.     This  clearly  appears  by  the 


ooiitex.!.  Tlie  language  descriptive  of  ibe  secoud  category  of  of- 
feiiaes — "  to  limit  or  reduce  the  [ji'oductiou  or  inci'ease  or  reduce 
the  price  of  mercliaiidise  or  commodities" — implies  that  a  com- 
moditjis  Bometbing  that  may  be  produced;  so,  by  that  description, 
of  the  third  class,  a  commodity  is  something  that  may  be  manufac- 
tured, made,  trans}>ort«d,  and  sold  ;  in  tlie  fourtli,  it  impties  some 
thing  that  may  be  sold,  used,  or  consumed;  and  so,  also,  the  fifth 
und  last  class,  it  relates  to  a  commodity  that  is  tlie  subject  of  sale 
and  transportatioa  Insurance  is  neither  "produced"  "consumed," 
"manufactured,"  "transported,"  nor  "sold,"  in  the  ordinary  signi- 
fication of  any  of  these  words,  imd  therefore  it  is  not  within  "the 
plain  import"  of  the  language  employed  in  tho  act 

But  thereisanother  point  of  view  from  which  the  statute  in  ques- 
tion should  be  considered.  Its  title  is,  "An  act  to  define  trusts,  and 
tQ  provide  for  penalites  and  punishment  of  corporations,  persons- 
firms,  and  associations  of  persons  connected  with  them,  and  to  pro, 
mote  free  competition  in  the  state  of  Texas."  The  term  "trusts"  is 
not  here  employed  in  a  technical  legal  sense.  By  very  recent  com- 
mercial usage,  the  meaning  of  the  word  has  been  extended  so  as  to 
comprehend  combinations  of  corporations  or  capitalists  for  the 
purpose  of  controlling  the  price  of  articles  of  prime  necessity,  or  the 
charges  of  transportation  for  the  public.  The  formation  of  gigantic 
combinations  for  these  purposes  in  late  years  has  created  .ilarm 
and  excited  the  liveliest  interest  in  tiie  public  mind.  Tlie  amount 
of  discussion  which  it  has  invoked,  considering  the  time  during 
which  it  has  progressed,  is  probably  without  parallel.  See  2  Beach, 
Priv.  Corpi  856,  and  notes.  In  the  year  1888  the  discussion  seems 
to  have  become  general,  and  in  1889  many  legislatures,  including 
our  own,  made  laws  for  the  purpose  of  punisiiing  and  repressing 
Buch  conspiracies.  Id.  1351,  and  note  2.  Notable  instances  of 
these  combinations  were  those  of  the  manufacturing  corporations 
engaged  in  refining  sugar,  which  were  declared  illegal  by  the 
coui't  of  appeals  of  New  York  in  the  case  of  the  People  v.  North 
Kiver  Sugar  Refining  Co.,  121  N.  Y.  582 ;  24  N.  K  Rep.  834 ; 
"  The  Cotton  Seed  Oil  Trust,"  (State  v.  A  merican  Cotton  Oil  Trust, 
40  La.  Ana  8;  3  Si>uth.  409);  "TheDiamond  Match  Trust,"  (Richard- 
sou  V.  Buhl,  [Mich.]  43  N.  W.  1102) ;  "  The  Chicago  Gas  Trust," 
(People  V.  Chicago  Gas  Trust  Co.,  130  III  268 ;  22  N.  E.  798); 
"  The  Standard  Oil  Trust,"  (Bice  v.  Rockefeller,  [Sup.]  9  N.  Y. 


Sapp.  866);  "The  Cattle  Trust,"  (Gould  v.  Head,  38  Fed.  886); 
and  "The  Alcohol  Tru8t,"(Slatev. Nebraska  Di3iilIingCo.,[Nei..] 
46  N.  "W.  155).  For  other  cases  of  like  character,  see  Morris  Bun 
Coal  Ca  V.  Barclay  Coal  Co.,  68  Pa.  St  173  ;  Arnot  v.  Coal  Co.,  68 
N.  Y.  658  ;  Lumber  Co.  v.  Hayes,  76  Gal.  387;  18  Pac.  Rep.  391 ; 
Clancey  V.  MaimfacturingCo.,62Barb.S95;  Craft  v.  McConoogh/, 
79  III.  346 ;  Bagging  Ass'u  v.  Kock,  14  La.  Ann.  168 ;  Gibbs  V. 
Gas  Co.,  130  V.  S.  396;  9  Sup.Ct  553;  Oil  Co.  v.  Adoue,  8a  Tei. 
650;  19  S.  "W.  274;  and  Andereon  v,  Jett,  89  Ky.  375;  12  &  W. 
670.  The  instances  of  combinations  shown  by  the  cases  cited  serve 
to  illustrate  tlie  causes  of  popular  discontent,  and  the  evils  which 
the  legislatures  of  several  states  sought  to  remedy  by  direct  statu- 
tory enactments  ujK>n  the  subject  Tliey  were  combinations  organ- 
ized for  the  purpose  of  affecting  the  prices  of  articles  of  prime 
impoitance  in  commerce,  or  the  rates  of  transportation  and  inter- 
communication. The  evils  resulting  from  these  practices  were 
doubtless  paramount  in  the  minds  o£  our  l^slatoi-s  when  ihey 
passed  the  statute  under  consideration,  and  it  was  to  repress  these 
practices  that  the  law  was  enacted.  By  "the  plain  import  of  its 
language"  it  makes  unlawful  all  combinations  to  raise  or  depress 
the  price  of  all  articles  of  commerce  whatever,  or  to  increase  or 
diminish  the  rates  of  transportation  of  such  articles.  It  seems  to 
us,  therefore,  that  the  words  in  tlie  firet  subdivision  of  section  1  of 
the  act — "  to  create  or  carry  out  restrictions  in  trade  "  —  were  in- 
tended only  as  a  general  expression  of  the  law,  and  that  the  acts 
defined  in  the  subsequent  members  of  the  section  were  intended 
as  a  specific  definition  of  what  was  meant  in  the  first  National 
Benefit  Co.  V.  Union  Hospital  Ca  (Minn.)  47  N.  W.  806,  was  a  case 
involving  the  question  of  a  partial  restraint  of  trade,  and  in  their 
opinion  the  court  say  :  "  There  are  two  classes  of  cases,  some  of 
which  appellants  have  cited,  which  are  often  confounded  with,  but 
are  clearly  distinguishable  from,  cases  like  the  present,  and  stand 
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indictment  under  tlie  act,  "  to  state  the  purposes  and  effect  of  tie 
trust  or  combination  and  that  tbe  accused  was  a  member  of  and  acted 
witli  or  in  pursuance  of  it,  without  giving  its  name  or  description, 
or  how,  wlien  or  where  it  wa.t  created.''  The  eighth  section  also 
l>rovidefl  that  it  shall  be  sufficient  to  prove  upon  the  trial  that  tbe 
"  the  trust  or  combination  as  defined  herein  exists  and  that  tbe 
defendant  belonged  to  it  or  acl«<l  fororinconnection  with  it,  with- 
out jiroving  all  the  members  belonging  to  it,"  etc  There  is  no 
express  declaration  tliat  trusts  are  unlawful, — the  acta  which  are 
declared  to  constitute  a  trust  are  not  expressly  made  punishable, 
nor  is  any  act  expressly  declared  to  be  a  violation  of  the  provisions 
of  the  statute;  yet  the  language  is  sufficient,  we  think,  to  manifest 
unmistakably  the  intention  of  the  legislature  to  punish  as  offeaMS 
some  of  the  aeta  defined  in  the  first  section,  and  it  is  but  reason- 
able to  conclude  that  the  purjjoac  was  to  subject  them  all  to  a  like 
punishment  The  intention  of  the  legislature  is  the  aim  of  statu- 
t«iy  construction,  and  where,  though  not  expressed,  it  is  cleariy 
manifested  by  implication  from  tlie  language  used,  we  cannot  say 
that  it  should  not  have  effect  That  which  is  not  express«l  in 
words  may  be  "  plainly  imported"  by  implication.  We  have 
deemed  it  proper  to  say  this  much  upon  this  question,  although  its 
determination,  in  our  opinion,  is  not  necessary  to  a  decision  of 
this  case.  The  other  question,  as  to  the  validity  of  the  statute, 
involves  a  construction  of  the  constitution,  and  we  do  not  feel  call- 
ed upon  to  determine  it  The  decision  of  a  grave  constitutional 
question,  although  involved  in  a  case,  is  properly  pretermitted  until 
a  controversy  arises  in  which  such  decision  becomes  necessary  to 
its  disposition. 

Having  determined  that  the  acts  charged  against  the  defendants 
are  not  embraced  within  the  provisions  ot  the  statute,  it  becomes 
necessary  to  decide  whether  or  not  they  are  unlawful  at  common 
law.  Wo  havefoand  no  direct  decision  in  any  court  of  last  resort 
upon  the  point  The  decisions  upon  cases  involving  similar  ques- 
tions are  not  altogether  harmoni',>us.  We  Itave  seen  that  contracts 
in  unreasonable  "  restraint  of  trade"  are  illegal  in  the  sense  tliat 
they  are  not  enforcable.  Of  these,  there  is  a  well  defined  class,— 
those  in  which  the  parties  seek  to  bind  themselves  by  an  agree- 
ment that  one  of  them  shall  cease  to  pursue  his  vocation.  The 
terms  are  usually  employed  by  the  courts  in  this  sense.     Itisclear 
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that  tlie  combination  in  question  is  not  of  this  class.     But,  ei 
ploying  the  terms  in  a  looser  sense,  it  is  frequently  said  tliatagre 
ments  to  raise  or  depress  prices  between  persons  engaged  in  tl 
same  business  is  a  combination  in  restraint  of  trade.     That  sue 
contracts,  as  applied  to  certain  kinds  of  business,  are  unlawful,  i 
the  sense  that  they  are  not  valid,  there  is  no  doubt ;  but  whetlit 
the  rule  extends  to  every  class  of  business  is  a  different  questioi 
It  extends  to  a  business  in  which  the  public  have  a  right,  as  di 
tinguished  from  a  business  which  may  be  merely  beneficial  to  th 
publia     Such  is  the  carrying  trade,  and  especially  the  business  c 
transportation  by  railroad  and  communication  by  telegraph.     Rai 
road  and  telegraph  companies  derive  their  right  to  condempropert 
from  the  fact  that  their  business  is  established  for  a  public  us< 
So,  the  business  of  gas  companies,  who  have  acquired  a  right  t 
lay  their  pipes  in  the  public  streets,  m  analogy  to  that  of  railroad 
companies,  is  treated  as  public.     People  v.  Chicago  Gas  Trust  Cc 
{IlL  Sup.),  22  N.  E.  798.     Thus  far  we  may  clearly  see  our  way 
but  when  we  come  to  a  business  not  public  in  its  character,  ii 
the  sense  previously  indicated  difficulties  arise.    We  take  it  as  be 
ing  well  settled  that  all  the  combinations  among  dealers  in  provi 
sions  or  other  articles  of  prime  necessity  are  deemed  in  law  contrary 
to  public  policy,  and  contracts  to  effect  or  carry  out  such  combin 
ations  are  held  void.     Bagging  Ass'n  v.  Kock,  8  La.  Ann.  168 
Lumber  Co.  v.  Hayes,  76  Cal.  387;  18  Pac.  391 ;  Morris  Run  Coa 
Co.  V.  Barclay  Coal  Co.,  68  Pa.  St  173.     Combinations  of  this 
character  are  commonly  called  "monopolies,"  but  they  are  not  the 
technical  monopolies  known  to  the  common  hiw.     4  Bl.  Comm. 
12,  §  9.     The  doctrine  that  they  are  illegal  probably  had  its  origin 
in  the  laws  against  forestalling,  regrating,  and  engrossing, — offenses 
which,  at  a  very  early  day  in  England,  were  made  punishable  by 
statutes  wnich  have  since  been  repealed.     They  were  probably 
offenses  at  common  law,  though  their  precise  nature,  as  defined  in 
that  system,  seems  to  be  obscure.     1  Bish.  Crim.  Law  (8th  Ed.),  § 
625.      According  to  Blackstone,  "forestalling"  was  defined  by 
the  statute  "  to  be  the  buying  or  contracting  for  any  merchandise 
or  victual  coming  in  the  way  to  market ;  or  dissuading  persons 
from  bringing  their  goods  or  provisions  there,  or  persuading  them 
to  enhance  the  price  when  there ;  or  of  any  practices  to  make  the 
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market  dearer  to  the  fair  trader;  "and  "r^rating"  "to  be  the 
buying  of  com  or  otherdead  victualin  any  market  and  selling  it 
again  in  the  same  market  or  within  four  mileH  of  the  place;"  "  En- 
grossing "  "  is  the  buying  up  large  quantities  of  com  or  other  dead 
victual  with  intent  to  sell  them  again."  As  we  have  said,  these 
statutes  have  been  repealed  in  England.  They  were  applicableto 
a  condition  of  society  which  no  longer  exists.  But  it  is  to  be  pre- 
sumed that  the  common-law  principle  which  underlies  them  is  the 
origin  of  the  modem  doctrine  on  tlie  subject.  We  find  that  most 
of  the  cases  in  which  agreements  amongmanufacturers  and  dealers 
to  increase  the  price  of  their  wares  and  commodities  related  to  some 
mercli  on  table  article  of  necessity  or  of  great  utility.  In  the  case  of 
Bagging  Ass'n  v.  Kock,  jupra,  it  is  said  in  theopinion  that  ba^ng 
is  an  article  "of  prime  necessity"  to  cotton  planters.  In  the  elabor- 
ate opinion  delivered  in  the  trial  court  in  the  Sugar  Refining  Case, 
Judge  Barrett  luys  stress  upon  the  fact  tliat  sugar  is  "  a  necessaiy 
article  of  commerce."  People  v.  Nortli  River  Sugar  Refining  Co. 
(Cir.  Ct)  3  N.  Y.  Supp.  401.  So,  also,  in  tlie  opinion  in  tlie  same 
case  in  the  supreme  court.  7  N.  Y.  Supp.  406.  In  the  opinion 
in  the  same  case  in  the  court  of  appeals  tlie  question  was  not  dis- 
cussed, it  not  being  deemed  necessary  to  a  decision  of  the  case. 
121  N.  Y.  582  ;  24  N.  E.  834.  In  Richardson  v.  Buhl  (Mich.> 
43  N.  W.  1102,  the  court  also  say  :  "  The  article "'  in  controversy 
"  has  come  to  be  regai-ded  as  one  of  necessity,  not  only  in  every 
household  in  the  land,  but  one  of  daily  use  by  almost  every  in- 
dividual in  the  countiy."  Similar  expressions  may  be  found  in 
other  cases.  On  the  other  hand,  in  Roller  Ca  v.  Cushman,  143 
Mass.  353,  9  N.  E.  629,  an  agreement  between  three  manufactureis 
of  shade  rollers  to  control  the  manufacture  and  sale  of  their  products 
was  held  not  unlawful,  distinctly  upon  the  ground  that  their  wares 
were  not  articles  o£  "  prime  necessity."  The  doctrine  was  adhered 
to  and  reaffirmed  by  the  same  court  in  the  subsequent  case  of 
Gloucester  Isinglass  &  Glue  Co.  v.  Russia  Cement  Co.  154  Mass. 
92;  27  N.  E.  1005.  In  the  ktter  case  the  court  say:  "Their 
contract  had  no  relation  to  an  article  of  prime  necessity  or  to  staple 
commodities  ordinarily  bought  and  sold  inmarket"  In  mostof  the 
cases  in  which  agreements  between  pe'sons  doing  a  business  not 
of  a  public  character  have  been  held  contrary  to  public  policy  and 


any  ttiitig  else  of  a  like  lielpful  nature,  severally  enabling  the  mem- 
bers to  obtain  higher  wages,  nothing  could  be  more  corDmeudable, 
and  nothing  further  from  the  inhibitioti  of  the  law  :  or,  if  em- 
ployers sliould  combine  simjjly  to  reduce  wages,  not  proposing 
any  unlawful  means,  perhaps  we  might  not  so  much  commend 
them,  yet  still  they  would  stand  under  no  disfavor  from  the  law,— 
the  result  of  which  is  that  a  conspiracy  to  enhance  or  reduce  wag^ 
is  not  indictable  ^«r  se,  while  yet  it  may  be  so  by  reason  of  pro- 
posed unlawful  means."  2  Bisli.  Crim.  Law,  §233,  subd.  2  The 
autlior  then  proceeds  to  consider  certain  means  which  have  beeo 
determined  to  be  unlawful,  in  which  a  mere  agreement  by  men  not 
already  under  contract  not  to  work  unless  for  a  certain  rale  of 
wages  does  not  seem  to  be  included.  But  the  matter  seems  to  be 
involved  in  some  obscurity.  In  a  previous  section  the  author  cites 
the  remarks  of  distinguished  English  judges,  including  Lord  Mans- 
field, to  the  eSect  that  such  agreementsare  unlawful  in  themselves 
but  adds ;  "  In  a  later  case,  Earle,  J.,  perhaps  with  a  view  to  con- 
forming to  the  statute  of  6  Geo.  IV.,  c  129,  §  4,  yet  distinctly 
qualifying  the  words  of  Lord  Mansfield,  stated  it  as  settled  thai 
workmen  are  at  liberty,  while  they  ara  perfectly  free  from  engage- 
ments, and  have  the  option  of  enteiing  into  employment  or  not  to 
agree  among  themselves  to  say,  '  We  will  not  go  into  any  employ 
unless  we  can  get  a  certain  rate  of  wages.'  "  Mr.  Freeman,  in  his 
note  to  the  case  of  People  v.  Fisher,  says  :  "  Recent  decisions  in 
England,  and  the  spirit  now  prevailing  there  and  in  this  country,  of 
giving  encouragement  to  workmen  in  their  endeavors  to  associate 
themselves  into  organizations  for  their  mutual  benefit,  have  setded 
beyond  question  that  unemployed  workmen  may  unite,  and  agtee 
not  to  work  unless  for  a  certain  price.  This  isa  plain  right,  upon 
which  no  doubt  ought  ever  to  have  existed  "  28  Amer.  Dec  50& 
The  learned  nnnotator  then  quotes  :  "  The  law  is  clear  that  work- 
men have  a  right  to  combine  for  their  own  protection,  and  to 
obtain  such  wages  as  they  may  choose  to  agree  to  demand ; "  citjog 
Reg.  V.  Rowlands,  5  Cox  Crim.  Gas.  436,  460.  In  Com.  v.  Hant 
4  Mete  (Mass.)  Ill,  it  was  held  by  the  supreme  court  of  Massa. 
chusettsthat  an  association  among  journeymen  bootmakers  in  which 
they  bound  themselves  not  to  work  for  any  person  who  employed 
one  not  a  memlwr  of  the  association,  was  not  indictable  at  com- 
mon law.     Following  ihat  decision,  that  court  also  held,  in  Boweo 
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V.  Matheson,  14  Allen,  499,  that  an  agreement  among  certain  de- 
fendants by  which  they  sought  to  compel  the  plaintiff  a  shipping 
master,  among  other  things,  to  ship  men  from  them  at  an  establish- 
ed rate  of  wages,  was  not  illegel,  and  did  not  give  a  ground  of  ac- 
tion, although  the  plaintiff's  business  had  been  damaged  by  the 
conspiracy.  So,  also,  in  Carew  v.  Rutherford,  106  Mass.  10,  they 
say  that  "  it  is  no  crime  for  any  number  of  workmen  to  associate 
themselves,  and  agree  not  to  work  or  deal  with  certain  men  or 
certain  classes  of  men,  or  work  under  certain  wages  or  without  cer- 
tain conditions."  We  take  it,  therefore,  that  the  weight  of  authority 
is  against  the  proposition  that  such  a  combination  among  workmen 
was  indictable  at  common  law.  It  does  not  follow,  however,  that 
any  agreement  of  that  character  is  not  against  public  policy,  and 
therefore  void  ;  but  it  is  proper  to  show  that  it  was  not  an  indict- 
able offense  at  common  law,  for,  if  so,  any  contract  in  pursuance 
of  such  an  agreement  would  have  been  illegal,  in  the  sense  that  it 
would  not  be  enforceable  in  the  courts. 

Upon  the  question  whether  an  agreement  among  workmen  to 
raise  their  wages  is  contrary  to  public  policy,  as  being  in  restraint 
of  trade,  there  is  some  conflict  in  the  authorities.  In  Collins  v. 
Locke,  4  App.  Cas.  674,  the  judicial  committee  of  the  privy  council 
held  that  a  contract  between  stevedores  in  a  certain  port,  by  which 
they  agreed  to  parcel  out  the  stevedoring  business,  was  not  void, 
as  a  contract  in  restraint  of  trade,  at  common  law.  Thecouit  sayr 
"  The  objects  which  this  agreement  has  in  view  are  to  parcel  out 
the  stevedoring  business  of  the  port  among  the  parties  to  it,  and  to 
prevent  competition  at  least  among  themselves,  and  also,  it  may 
be,  to  keep  up  the  price  to  be  paid  for  the  work.  Their  lordships 
are  not  prepared  to  say  that  an  agreement  having  these  objects  is 
invalid  if  carried  into  effect  by  proper  means,  —  that  is,  by  provi- 
sions reasonably  necessary  for  the  purpose,  — tliough  the  effect  of 
them  might  be  to  create  a  partial  restraint  upon  the  power  of  tlie 
parties  to  exercise  their  trada"  In  Association  v.  Walsh,  2  Daly, 
1,  which  was  a  civil  action,  it  was  held  that  it  was  not  unlawful 
for  workmen  to  agree  that  they  would  not  work  below  certain  rates, 
and  that  a  by  law  of  an  association  which  provided  a  pecuniary 
penalty  for  the  violation  by  way  of  a  fine  could  be  recovered. 
The  decision  was  not  by  a  court  of  last  resort,  but  the  opinion  is 
able,  learned,  and  exhaustive,  and,  as  it  seems  to  us,  convincing. 


See,  also,  Sayre  v.  AssociatioD,  1  Duv.  143.  In  Ladd  v.  Maua- 
facturing  Ckx  53  Tex.  172,  it  was  also  decided,  in  effect,  that  a 
combination  among  the  compressing  companies  in  the  city  of  Gal- 
veston, by  which  they  increased  the  compi-essing  prices  for  cotton, 
was  not  anlawful. 

This  proposition  is  based  distinctly  upon  the  ground  that  com- 
pressing cotton  is  not  a  public  business.  On  the  other  hand,  it  is  held 
by  the  supreme  court  of  Illinois,  in  Moore  v  Bennett,  29  N.  K  88S, 
that  an  association  of  steuograpliere,  one  of  the  objects  of  which 
was  to  control  prices  to  be  charged  for  work  by  its  members,  is  an 
illegal  combination,  and  that  its  rules  would  not  be  enforced  so  as 
to  sustain  an  action  of  one  member  against  another.  The  cases  cited 
all  relate  to  combinations  between  carriers  or  dealers  in,  or  pro- 
ducere  of,  staple  articles  of  commerce,  as  the  opinion  itself  shows. 
Tlie  court  also  quote  from  Tiedeman  onCommcreia!  Paper  (section 
190),  as  follows  :  "  All  combinations  of  capitalists  or  of  working 
men  for  the  purpose  of  intluencing  tmde  in  their  especial  favor  by 
raising  or  reducing  prices  are  so  far  illegal  that  agreements  to  com- 
bine cannot  be  enforced,"  The  cases  cited  by  this  author  do  not 
su-stairi  the  proposition.  Morris  Run  Coal  Co.  v.  Braclay  Coal  Co. 
68  Pa.  St  173,  was  a  combination  to  aSect  the  price  of  coaL 
Stanton  r.  Allen  ,  5  Denio,  434,  was  an  association  composed  of 
the  proprietors  of  canal  boats  to  r^ulate  therateof  tronsportatioa 
In  the  other  cases  cited — Brisbane  v,  Adams,  8  N  Y,  129  :  Noyw 
V.  Day,  14  Vt  384  ;  Doolin  v.  Wai-d,  6  Johns.  194  ;  and  Thomp 
son  V.  Davies,  13  Johns,  112 — it  is  simply  held  that  agreements  to 
prevent  competition  in  bidding  at  auction  sales  are  contrary  to 
public  policy,  and  therefore  void.  Combinations  of  that  character 
tend  to  affect  the  price  of  the  thing  to  be  sold,  and  directly  to  de- 
fraud the  owner.  In  his  work  on  sales,  the  same  an  tlior  lays  down 
the  same  pro|M>sition,  and  attempts  to  sustain  it  by  the  same 
authorities.  Tied.  Sales,  §  303.  Notwithstanding  our  great  re- 
spect for  the  court  wiiich  made  the  decision,  we  cannot  concur  in 
t!ie  doctrine  announced  in  the  case  of  M<K)re  v.  Bennett  It  is 
opposed  to  the  well  considered  cases  on  the  same  point  which  we 
have  previ  ously  cited,  and  which,  as  we  think.  lay  down  the  correct 
rule.  Now,  the  busiueiw  of  stevedores  is  essential  to  maritime 
commerce,  and  that  of  compres-^ing  cotton  is  an  important  aid  to 
traffic  in  that  stapla     In  that  particular,  neither  arc  secondary  to 
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cind  it  at  the  sait  of  a  party  claiming  against  it  The  public  policy 
which  creates  the  rule  in  these  cases,  it  seems  to  us,  has  gone  no 
further  in  providing  a  sanction  for  its  enforcement  than  to  refuse  a 
remedy  in  the  courts  to  either  party  to  the  agreement  The  North 
River  Sugar  Refining  Case  was  tried,  and  appealed  to  the  supreme 
court  in  Ixinc^  and  thence  an  appeal  was  again  taken  to  the  coart 
of  appeals.  It  was  stubbornly  contested  and  argued  with  distin- 
guished ability  on  both  sides  at  every  stage  of  its  progress.  In  the 
opinion  of  the  trial  judge,  stress  is  laid  upon  the  fact  that  the 
tendency  of  the  combination  was  to  create  a  monopoly  in  restraint 
of  trade.  3  N.  Y.  Supp  401.  In  the  supreme  court  this  is  made 
a  principle  ground  upon  which  the  opinion  of  the  court  is  based. 
The  opinion  recognizes  that  it  was  a  conspiracy  in  restraint  of  trade 
under  the  statute  of  New  York,  and  an  indictable  offense  7  K 
Y.  Supp.  406.  But  it  is  notable  that  the  court  of  appeals  expressly 
waive  any  consideration  of  that  question,  and  hold  that  the  defend- 
ant corporation  had  subjected  its  chai-ter  to  forfeiture,  by  reason  of 
its  having  exceeded  its  powers  in  forming  with  other  corporations 
a  trust  in  the  nature  of  a  partnership.  It  may  be  that  to  restrain 
a  party  from  performing  a  contract  merely  void  at  common  law, 
as  being  contrary  to  public  policy,  would  be  to  violate  the  rule 
which  leaves  all  the  parties  to  suffer  the  consequence  of  their  im- 
provident engagements  of  such  a  character,  and  gives  relief  to  none ; 
but  this  would  not  apply  if  the  interest  of  a  third  person  was  to  he 
affected.  Tne  question  is  not  without  difficulty,  and,  since  its  de- 
termination is  not  necessary  to  this  case,  we  do  not  decide  it  It 
may  be  that  a  thorough  examination  of  the  authorities  would  show 
that  it  is  settled. 

We  would  not  be  understood  as  holding  th»it  the  combination 
declared  in  tliis  case  is  not  detrimental  to  the  public,  and  that 
sound  policy  does  not  demand  the  suppression  of  that  and  all  like 
organizations  of  a  similar  magnitude.  There  are  certain  contracts, 
and  perhaps  combinations,  which  the  law  regards  as  being  against 
public  policy.  The  couits  cannot  extend  the  rule  merely  hj 
reason  of  their  opinion  as  to  what  the  law  ought  to  be.  What 
other  combinations  or  contracts  should  be  held  ill^al  on  the 
ground  of  public  policy  is  a  political  question, — that  is  to  say,  one 
which  it  is  the  province  of  the  legislative  department  of  the  govern- 
ment to  determine.     The  legislature  has  power  to  weigh  the  public 
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fest  from  the  incorporation  of  the  iosurance  provision  in  the  body  of  tl 
*    *    *    How  can  it  be  said  that  the  business  of  insurance  is  foreign 
title  of  the  act,  when  the  subject  expressed  in  the  title— taken  in  its  br 
sense,  and  the  one  intended  by  the  legislature — would  embrace  such  bus: 

In  the  subsequent  case  of  State  v.  Phipps.  50  Kan.  609;  31  Pac.  Rep. 
this  decision  was  approved  and  followed.  It  was  also  held  in  the  same 
that  the  business  of  insurance,  as  ordinarily  conducted  in  that  s^ate  by 
ancc  companies  organized  under  the  legislation  of  other  states,  is  not  intt 
commerce,  and  that  foreign  insurance  companies  doing  business  in  that 
that  combine  to  control  and  increase  the  rates  of  insurance  on  property  ^ 
a  city  in  that  state,  violate  the  provision  of  chapter  257,  Laws  of  1889, 
"  An  act  to  declare  unlawful  trusts  and  combinations  in  restraint  of  trad 
products,  and  to  provide  penalties  therefor,"  and  their  local  agents  who  at 
to,  and  do,  enforce  such  combined  rates,  are  subject  to  prosecution  und< 
provisions  of  said  act. 

8«  Trusts  and  trmde  eomblnatioiis*— Upon  this  subject  generally 
the  succeeding  four  cases  and  the  notes  thereto. 
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(Supreme  Court  of  Minnesota.    July  20,  1898.) 

1.  Trade  combinations.    Association  of  retail  ^lumber  dbalei 

PREVENT   purchases   OF    WHOLESALERS   WHO    SELL    DIRECT   TO   CONSUL 

Validitt.  Injunction.  Any  man  (unless  under  contract  obligation,  c 
less  his  employment  charges  him  with  some  public  duty)  has  a  right  to  r 
to  work  for  or  deal  with  any  man  or  class  of  men,  as  he  sees  fit ;  anc 
right,  which  one  man  may  exercise  singly,  any  number  may  agree  to  exe 
jointly. 

2.  A  large  number  of  retail  lumber  dealers  formed  a  voluntary  associa 
by  which  they  mutually  agreed  that  they  would  not  deal  with  any  mam 
turer  or  wholesale  dealer  who  should  sell  lumber  directly  to  consumers 
dealers,  at  any  point  where  a  member  of  the  associati'^n  was  carrying 
retail  yard,  and  provided  in  their  by-laws  that,  whenever  any  wholesale  d( 
or  manufacturer  made  any  such  sale,  their  secretary  should  notify  all  the  n 
bera  of  the  fact.  The  plaintiff  having  made  such  a  sale,  the  secretary  th 
ened  to  send  notice  of  the  fact,  as  provided  in  the  by  laws,  to  all  the  mem 
of  the  association.     Held,  not  actionable,  and  no  gpx>und  for  an  injunction. 

ACTION  by  the  Bohn  Manufacturing  Company  against  W. 
Hollis  and  others  for  an  injunction.     From  an  order  deny 
a  motion  to  dissolve  the  temporary  writ  issued,  defendants  app< 

Wm,  A.  Lancaster^  for  appellant     Warner^  Richardson  ct  Li 
rence^  for  respondent 

Mitchell,  J.     The  pleadings  in  this  case,  and  the  affida\ 
read  on  the  motion  to  dissolve  the  temporary  injunction,  are 


voluminous,  and  so  abound  in  mere  inferences  as  to  motiTes  and 
consequences,  and  in  adjectives  and  other  qualifying  epithets,  as 
to  convey  the  impression  at  first  sight,  that  the  facts  were  both 
complicated  and  controverted.  But  a  caretui  analysis  of  the  re- 
coi-d  proves  tbat  there  is  no  real  dispute  as  to  the  material  tacts, 
which  are  comparatively  simple.  Stripped  of  all  extraneous  mut- 
ter, the  case  disijloses  just  this  state  of  facts :  The  plaintiff  is  » 
manufacturer  and  vendor  of  lumber  and  other  building  raaterial. 
having  a  lai^  and  profitable  trade  at  wholesale  and  retail  in  this 
and  adjoining  states,  a  large  and  valuable  part  of  this  trade  being 
■with  the  retail  lumber  dealers.  The  defendant  the  Northwestern 
Lumbermen's  Association  is  a  voluntary  as3ociation  of  retail  lum- 
ber dealers,  comprising  from  twenty-five  to  fifty  per  cent  of  the 
retail  dealers  doing  business  in  the  states  referred  to,  many  of 
whom  are,  or  have  been,  customers  of  the  plaintifiL  A  "  retailer," 
as  defined  in  the  constitution  of  the  association,  is  "  any  person 
who  is  engaged  in  retailing  lumber,  who  carries  at  all  times  a  stock 
of  lumber  adequate  to  the  wants  of  the  community,  and  who  re- 
gularly maintains  an  ofSce  as  a  lumber  dealer,  and  keeps  the  same 
open  at  proper  times."  Any  wholesale  dealer  or  manufactui'er  of 
lumber  who  conforms  to  the  rules  of  the  association  may  become 
an  honorary  member,  and  attend  its  meetings,  but  is  not  alloweii 
to  vote.  The  object  of  the  association  is  stated  in  its  constitution 
to  be  "  the  protection  of  its  members  against  sales  by  wholesale 
dealers  and  manufacturers  to  contractors  and  consumers."  The 
object  is  more  fully  stated,  and  the  means  by  which  it  is  to  be  carried 
into  effect  are  fully  set  out,  in  sections  3,  SJ,  4,  and  6  of  the  by- 
laws, which  are  all  tbat  we  consider  material  in  this  case.  The 
plaintiff  sold  two  bills  of  lumber  directly  to  consumers  or  contrac- 
tors at  points  where  members  of  the  association  were  engaged  in 
business  as  retail  dealers.  Defendant  lIolHs,  tlie  secretary  of  the 
association,  having  been  informed  oE  this  fact,  notified  plaintiff,  in 
pursuance  of  section  3  of  the  by-laws,  that  he  had  a  claim  against 
it  for  ten  per  cent  of  the  amount  of  these  sales.  Considerablecor- 
respondence  with  reference  to  the  matter  ensued,  in  which  tlie 
plaintiff,  from  time  to  time,  promised  to  adjust  the  matter,  bni 
procrastinated  and  evaded  doing  so  for  so  long  that  finally  Hollis 
threatened  that  unless  plaintiff  immediately  settled  the  matter  he 
would  send  to  all  the  members  of  the  association  the  lists  or  notices 
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pwvided  for  by  section  6  of  the  by-laws,  notifying  them  that  j 
tiff  refused  to  comply  with  the  rules  of  the  association,  and 
no  longer  in  sympathy  with  it.     Thereupon  plaintiff  comme 
this  action  for  a  permanent  injunction,  and  obtained,  ex  pai 
temporary  one,  enjoining  the  defendants  from  issuing  these  nc 
etc.     This  appeal  is  from  an  order  refusing  to  dissolve,  the  t 
orary  injunction.     It  is  alleged,  and  in  view  of  the  facts  ] 
be  presumed  to  be  true,  that  if  these  notices  should  be  issued 
members  of  the  association  would  thereafter  refuse  to  deal 
the  plaintiff,  thereby  resulting  in  loss  to  it  of  gains  and  profit 
The  case  presents  one  phase  of  a  subject  which  is  likely  U 
one  of  the  most  important  and  difficult  which  will  confront 
courts  during  the  next  quarter  of  a  century.     This  is  the  age  c 
sociations  and  unions,  in  all  departments  of  labor  and  business 
purposes  of  mutual  benefit  and  protection.     Confined  to  pr 
limits,  both  as  to  end  and  means,  tliey  are  not  only  lawful,  but  1 
able.     Carried  beyond  those  limits,  they  are  liable  to  bee 
dangerous  agencies  for  wrong  and  oppression.     Beyond  what  li; 
these  associations  or  combinations  cannot  go,  without  interfe 
with  the  legal  rights  of  others,  is  the  problem  which,  in  var 
phases,  the  courts  will  doubtless  be  frequently  called  to  pass 
on-     There  is,  perhaps,  danger  that,  influenced  by  such  terms 
elusive  meaning  as  "monopolies,"  "trusts,"  "boycotts,"  "strik 
and  the  like,  they  may  be  led  to  transcend  the  limits  of  t 
jurisdiction,  and,  like  the  court  of  king's  bench  in  Bagg's  Case 
Coke,  98a,  assume  that,  on  general  princpiles,  they  have  authorit; 
correct  or  reform  everything  which  they  may  deem  wrong,  or 
Lord  Elsemere  puts  it,  ^  ^to  manage  the  state."    But  whatever  dou 
or  difficulties  may  arise  in  other  cases,  presenting  other  phases  of 
general  subject  involved  here,  it  seems  to  us  that  there  can 
none  on  the  facts  of  the  present  case.     Both  the  affidavits  i 
brief  in  behalf  of  the  plaintiff  indulge  in  a  great  deal  of  stro 
and  even  exaggerated,  assertion,  and  in  many  words  and  expi 
sions  of  very  indefinite  and  elusive  meaning,  such  as  "  wrec 
"  coerce,"  "  extort,"  "  conspiracy,"  "  monopoly,"  "  drive  out  of  bi 
ness,"  and  the  like.     This  looks  very  formidable,  but  in  law, 
well  as  in  mathematics,  it  simplifies  things  very  much  to  redi 
them  to  their  lowest  terms.     It  is  conceded  that  retail  lumber  yai 
in  the  various  cities,  towns,  and  villages,  are  not  only  a  pub 
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convenience,  but  a  public  necessity  ;  also,  that,  to  enable  the  own- 
ers to  maintain  these  yards,  they  miut  sell  their  lumber  at  a  reason- 
able profit  It  also  goes  without  saying  that  to  have  manufacturers 
or  wholesale  dealers  sell  at  retail,  directly  to  consumers,  in  the 
territory  upOQ  which  the  retail  dealer  depentis  for  his  cusiomere, 
iiiJLiriously  aSects  aud  demoralizes  his  trade.  Tbis  is  so  well  re- 
cc^ized  as  a  rule  of  trade  in  every  department,  that  geuewlly 
wholesale  dealers  refrain  from  selling  at  retail  within  the  territory 
from  which  their  customers  obtain  their  trade.  Now,  when  reduced 
to  its  ultimate  analysis,  all  that  the  retail  lumber  dealers,  in  this 
case,  have  done,  is  to  form  an  association  to  protect  themselves 
from  sales  by  wholesale  dealers  or  manufacturers,  dii-ectly  to  con- 
sumers or  other  non-dealers,  at  points  where  a  member  of  the 
association  is  engaged  in  the  retail  busineaa.  The  means  adopted 
to  eEEcct  this  object  are  simply  these  :  They  agree  among  tliem- 
selves  that  they  will  not  deal  with  any  wholesale  dealer  oi-  raana- 
facturer  who  sells  directly  to  customers,  not  dealers,  at  a  point 
where  a  tnembei-  of  the  association  is  doing  business,  aud  provide 
for  notice  being  given  to  all  their  membera  whenever  a  wholesale 
dealer  or  manufacturer  makes  any  such  sala  That  is  tlie  head  and 
front  of  defendants'  offense.  It  wilt  be  observed  that  dcfendankj 
were  not  proposing  lo  send  notices  to  any  one  but  members  of  the 
association.  Tliere  was  no  element  of  fraud,  coercion  or  intimida- 
tion, either  towanis  plaintiff  or  the  members  of  the  associatioa 
True,  the  secretary,  in  accordance  with  section  3  of  the  by-laws, 
made  a  demand  on  plaintiff  for  ten  per  cent  on  the  amount  of  tfie 
two  sales.  But  this  involved  no  element  of  coercion  or  intimida- 
tion, in  the  legal  sense  of  thu  terms.  It  was  entirely  optional  with 
the  plaintiff  whetlier  it  would  pay  or  not  If  it  valued  the  trade 
of  the  members  of  the  association  Jiigher  than  that  of  non-dealers 
at  the  same  points,  it  would  probably  conclude  to  pay ;  othe> 
wise,  not  It  cannot  be  claimed  that  the  act  of  making  this 
demand  was  actionable;  much  less,  that  it  constituted  any  ground 
for  an  injunction  ;  and  hence  this  matter  may  be  laid  entirely  out 
of  view.  Noi'  was  any  coercion  proposed  to  be  brought  to  bear  on 
the  metnbers  ot  the  a.=sociation,  to  prevent  them  from  trading  wit^ 
the  plaintiff.  After  they  received  the  notices,  they  would  be  at 
entire  liberty  to  trade  with  plaintiff,  or  not,  as  they  savr  fit  By 
the  provisions  of  the  by-laws,  if  they  traded  with  the  plaintiff,  they 
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were  liable  to  be  "  expelled  ;  *'  but  this  simply  meant  to  cease  1 
be  membei-s.  It  was  wholly  a  matter  of  their  own  free  choic 
which  they  preferred, — to  trade  with  the  plaintiff,  or  to  continu 
members  of  the  association.  So  much  for  the  facts,  and  all  tht 
remains  is  to  apply  to  them  a  few  well-settled,  elementary  princ 
pies  of  law : 

1.  The  mere  fact  that  the  proposed  acts  of  the  defendant 
would  have  resulted  in  plaintiff's  loss  of  gains  and  profits  doe 
not,  of  itself,  render  those  acts  unlawful  or  actionable.  That  de 
pends  on  whether  the  acts  are,  in  and  of  themselves,  unlawful 
"Injury,"  in  its  legal  sense  means  damage  resulting  from  an  unlaw 
ful  act  Associations  may  be  entered  into,  the  object  of  which  ii 
to  adopt  measures  that  may  tend  to  diminish  the  gains  and  profitj 
of  another,  and 'yet,  so  far  from  being  unlawful,  they  may  be  highl} 
meritorious.  Com.  v.  Hunt,  4  Meta  (Masa)  111 ;  Steamship  Co 
V.  McGregor,  21  Q.  B.  Div.  644. 

2.  If  an  act  be  lawful, — one  that  the  party  has  a  legal  right  tc 
do, — the  fact  that  he  may  be  actuated  by  an  improper  motive  does 
not  render  it  unlawful.  As  said  in  one  case,  "  the  exercise  by 
one  man  of  a  legal  right  cannot  be  a  legal  wrong  to  another,"  or, 
as  expressed  in  another  case,  **  malicious  motives  make  a  bad  case 
worse,  but  they  cannot  make  that  wrong  which,  in  its  own  essence, 
is  lawful."  Hey  wood  v.  Tillson,  76  Me.  225  ;  Phelps  v.  Nowlen, 
72  N.  Y.  39 ;  Jenkins  v.  Fowler,  24  Pa.  St  308. 

8.  To  enable  the  plaintiff  to  maintain  this  action,  it  must  appear 
that  defendants  have  committed,  or  are  about  to  commit,  some  un- 
lawful act,  which  will  interfere  with,  and  injuriously  affect,  some 
of  its  legal  rights.  We  advert  to  this  for  the  reason  that  counsel 
for  the  plaintiff  devotes  much  space  to  assailing  this  association  as 
one  whose  object  is  unlawful  because  in  restraint  of  trade.  We 
fail  to  see  wherein  it  is  subject  to  this  charge  ;  but  even  if  it  were, 
tins  would  not,  of  itself,  give  plaintiff  a  cause  of  action.  No  case 
can  be  found  in  which  it  was  ever  held  that,  at  common  law,  a 
contract  or  agreement  in  general  restraint  of  trade  was  actionable 
at  the  instance  of  third  parties,  or  could  constitute  the  foundation 
for  such  an  action.  The  courts  sometimes  call  such  contracts  "  un- 
lawful "  or  "  illegal,"  but  in  every  instance  it  will  be  found  that 
these  terms  were  used  in  the  sense,  merely,  of  "  void  "  or  "unen- 
forceable" as  between  the  parties ;   the  law  considering  the  dis- 
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advantage  so  imposed  upon  the  contract  a  suflicient  prolectioD  to 
the  public.  Steamship  Co.  v.  McGregor,  23  Q.  B.  Div.  598,  [1892] 
App.  Cas.  25. 

4.  Wiial  one  man  may  lawfully  do  singly,  two  or  more  may 
lawfully  agree  to  do  jointly.  The  number  who  unite  to  do  the  act 
cannot  change  its  character  from  lawful  to  unlawful.  The  gist  of 
a  private  action  for  the  wrongful  act  of  many  is  not  the  combina 
tion  or  conspiracy,  but  the  damage  done  or  threatened  to  the 
plaintiff  by  the  acts  of  the  defendants.  If  the  act  be  unlawful, 
the  combination  of  many  to  commit  it  may  a^ravate  the  injury, 
but  cannot  change  the  character  oE  tlie  act  In  a  few  cases  there 
may  be  some  loose  remarks  apparently  to  the  contrary,  but  they 
evidently  have  their  origin  in  a  confused  and  inaccurate  idea  of 
the  law  of  criminal  conspii'acy,  and  in  failing  to  distinguish  be- 
tween an  unlawful  act  and  a  criminal  one.  It  can  never  be  a 
crime  to  combine  to  commit  a  lawful  act,  but  it  may  be  a  crime 
for  several  to  conspire  to  commit  an  unlawful  act,  which,  if  done 
by  one  individual  alone,  although  unlawful,  would  not  be  criminaL 
Hence,  the  fact  that  the  defendants  associated  themselves  togetlier 
to  do  the  act  complained  of  is  wholly  immaterial  in  this  case.  We 
have  referred  to  this  for  tlie  reason  that  counsel  has  laid  gre»t 
stress  upon  the  Fact  of  the  combination  of  a  large  number  of  per- 
sons, as  if  that,  of  itself,  rendered  theii'  conduct  actionable.  Bowen 
V.  MatthesoD,  14  Allen.  499  :  Steamship  Co.  v.  McGregor.  23  Q. 
B.  Div.  598,  [1892]  App  Cas.  25 ;  Parker  v.  Huntington,  2  Gray, 
124 ;  Wellington  v.  Small,  3  Cuah.  146 ;  Payne  v..  Railway  Co.. 
13  Lea.  507. 

5.  With  these  propositions  in  mind,  which  bring  the  case  down 
to  a  very  small  compass,  we  cmoe  to  another  proposition,  which  is 
entirely  decisive  of  the  case.  It  is  perfectly  lawful  for  auy  man  (un- 
less under  contract  obligation,  or  unless  his  employment  charge 
him  with  some  public  duty)  to  refuse  to  work  for  or  to  deal  with 
any  man  or  class  of  men,  as  he  sees  fiL  Thb  doctrine  is  foiiaded 
upon  the  fundamental  right  of  every  man  to  conduct  his  own  hus- 
ness  in  his  own  way,  subject  only  to  the  condition  that  he  does 
not  interfere  with  the  legal  rights  of  others.  And,  as  has  be«i 
already  said,  the  right  which  one  man  may  exercise  singly,  many, 
after  consultation,  may  agree  to  exercise  jointly,  and  make  simul- 
taneous declaration  of  their  choice     Thiahasbeen  repeatedly  held 
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as  to  associations  or  unions  of  workmen,  and  associations  of  men 
in  other  occupations  or  lines  of  business  must  be  governed  by  the 
same  principles*  Summe<l  up,  and  stripped  of  all  extraneous 
matter,  this  is  all  that  defendants  have  done  or  threatened  to  do, 
and  we  fail  to  see  anything  unlawful  or  actionable  in  it  Com.  v. 
Hunt,  supra;  Carew  v.  Rutherford,  106  Mass.  1;  Steamship  Co. 
V.  McGregor,  [1892]  App.  Caa  25. 

Order  reversed  and  injunction  dissolved.* 

Vanderburgh,  J.  ,  absent,  took  no  part 

Tnuty  trade  and  labor  csombliia^oiia*— See,  generally,  the  next  three 
cases  and  notes.  The  case  of  Deuber  Watch  Case  Mfg.  Co.  v.  £.'  Howard 
Watch  &  Clock  Co  ,  24  N.  Y.  S.  647,  (N.  T.  Supreme  Court,  special  term, 
Patterson.  J.),  presents  some  analogy  to  the  principal  case.  The  object  of  the 
suit  was  to  recover  damages  for  injury  to  the  plaintiff's  business.  The  defend 
ants  consisted  of  a  large  number  of  corporations,  firms  and  individuals,  en- 
gaged ia  the  same  line  of  business  as  the  plaintiff.  The  decision  was  the  over- 
ruling of  a  demurrer  to  the  complaint.  The  complaint  is  not  set  out  but  its 
substance  is  thus  given  by  the  court:  "  In  substance,  the  averments  are  that 
the  defendant  demurring  and  others  were  engaged  in  a  business  similar  to  that 
carried  on  by  the  plaintiff,  and  that  the  defendants  entered  into  a  conspiracy  to 
break  up  or  ru>n  the  plaintiff's  business,  and  that  to  accomplish  such  result  an 
agreement  was  made  among  them  that  they  would  not  sell  any  goods  manu 
fac'ured  by  them,  or  either  of  them,  to  any  person,  firm,  association  or  corpora- 
tion who  thereafter  shall  buy  or  sell  goods  manufactured  by  the  plaintiff;  that 
the  defendants,  through  an  agent  or  agents  employed  by  them,  gave  notice  of 
this  agreement  to  dealers  in  the  articles  referred  to,  who  had  previously  dealt 
with  manufacturers  of  the  same  articles,  iucluding  the  plaintiff;  that  many  of 
such  dealers  thereupon  refrained  from  buying  goods  of  the  plaintiff;  that  the 
defendants  did,  in  fact,  after  the  notice  was  given,  refuse  to  deal  with  persons 
who  had  dealt  with  the  plaintiff,  and  informed  such  persons  that  if  they  would 
promise  not  to  buy  or  sell,  or  in  any  wise  deal  in,  the  wares  manufactured  by 
the  plaintiff,  then,  and  so  long  as  such  promise  was  kept,  they  might  deal  with 
the  several  defendants,  but  not  otherwise;  that  the  agi'eement  among  the  sev- 
eral defendants  also  embraced  a  feature  of  enhancing  prices,  and  was  made 
with  the  intention  of  coercing  the  plaintiff  to  join  them  in  a  monopoly,  and  to 
crush  competition;  that  there  was  a  conspiracy  and  combination  to  ruin  the 
plaintiff's  business  unless  it  would  unite  with  defendants  in  an  unlawful  scheme; 
that,  in  consequence  of  the  refusal  of  the  plaintiff  to  confederate  with  the  de- 
fendants in  the  promotion  and  furtherance  of  this  alleged  illegal  scheme,  the 
defendants  and  their  agents  have  placed  the  plaintiff  under  a  ban,  have  sue 
cessf ully  intimidated  its  customers  and  diverted  its  business,  and  caused  it  enor- 
mous losses."  The  court  says:  "  The  claim  is  made  that  any  dealer  or  associated 
dealers  have  a  right  to  refuse  to  sell  or  buy  from  any  particular  person.    Tliat  is 
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&n  fDControTerbleruleof  lawtDilsgeDeralezpreBsiOD.  There  roay  be  &  right  to  fix 
pricee,  and  crush  out  competitloD,  in  a  legitimate  busiuBS  effort  to  do  thai,  aud 
D  nthlDg  more,  and  to  combine  for  that  purpose.  a«  was  held  Id  Bowen  v.  Mailie- 
SOD,  U  AllcD,  499,  aadin  the  recent  case  of  Steamship  Co.  T.HcOregor,  21  Q.B. 
D.  544.  But  these  cases  are  plainly  distinguishable  from  thi«.  In  the  Steam- 
ship case.  Lord  Colrldge  formulated  the  rule  applicable  to  these  cauaea.  He 
says:  "If  the  combiuailon  is  unlawful,  tben  the  parLiee  lo  it  commit  a  mi^ 
demeanor,  aod  are  offenders  against thestale;andif,astbe  result  of  such  unlaw- 
fut  combinations  and  misdemeaDor,  aprivate  person  receiveaa  private  injury. tl'al 
glressucta  person  aiightof  private  action."  By  thest.tutes  of  this  state  it  ts 
a  misdemeanor  to  commit  any  act  iujurloaa  to  trade  or  commerce.  Penal  Code, 
g  188,  sulxl.  8.  To  combine  to  create  a  monopoly  and  b>  ruin  all  who  will  not 
unite  In  the  undertaking  fa  certainly  Injurious  to  trade  and  commerce,  and  in 
the  case  at  bar,  such,  according  to  the  allegations  of  the  complaint,  is  what 
la  charged.  Here  there  la  no  mere  comblnaljon  to  drive  a  competitor  from  the 
market  !iy  simply  exercising  a  legul  right.  The  real  basis  of  the  action  Is  that, 
becau)«  the  plaintiff  would  not  unite  with  the  defendants  in  doing  an  illegal 
thing,  tbey,  or  some  of  them,  willfully  and  maliciously  confederated  to  ruin  its 
business,  and  tliat  some,  or  all  of  them,  have  partially  succeeded  in  so  doing. 
It  is  not  a  case,  as  the  complaint  stands,  of  the  freedom  of  trade.  There  is  not 
an  appearance  of  a  purpose  on  the  part  of  the  defendants  to  Increase  their  own 
business,  but  only  to  crush  out  a  rival  who  would  not  join  with  Ihem,  or  sook 
of  tbem,  in  au  asserted  Ille^l  purpose." 

What  the  defendanla  in  this  case  did.  was  to  agree  together  not  to  sell  thdi 
goods  lo  certain  dealers  In  a  certain  contingency.  As  this  was  something  thil 
each  one  might  lawfully  do  separately,  the  doctrines  of  the  principal  case 
would  make  tlie  motives  or  ultimate  purposes  of  the  act  Immaterial,  as  wellu 
the  combiuation  to  so  act. 

The  Dueber  Watch  Case  Hfg.  Co.  appears  to  have  sued  the  same  defendaats 
In  the  federal  court,  and  based  Its  right  to  recover  upon  the  federal  anii-lrusi 
law  of  1890.  The  declaration  set  up  aubsCantlally  the  same  facta,  but  via 
defective  in  some  ^arliculnrs  necessary  to  bring  it  within  the  federal  slBtut«, 
which  might  hove  been  cured  by  amendment.  A  demurrer  to  the  declaratloa 
was  sustained  by  Coie,  D.  J.,  who  says :  "  Is  It  an  illegal  act,  within  the 
proviaioQB  of  the  law  in  question,  for  two  or  more  traders  lo  agree  among 
themselves  that  Ihey  will  not  deal  with  those  who  prefer  to  purcha&e  the  good« 
of  another  designated  Irader  in  the  same  business.  Many  perfectly  legitimsifl 
reasons  might  be  suggested  for  such  an  agreement.  It  Is  not  a  combination  to 
monopolize  :  at  least  there  ia  no  statement  of  facts  tending  to  show  tbat  it  pro- 
duced a  monopoly  in  the  present  case.  Indeed,  it  would  seem  that  it  raurt 
have  had  a  contrary  effect.  There  was  surely  nothing  to  prevent  the  plaintiff 
from  supplying  its  customers  with  those  things  which  the  defendants  declined 
to  sell  Ihcm,  and  thus  enlarge  its  trade  and  sliraulftlu  compelilion.  Tlie  plain- 
tiff was  perfectly  free  to  engage  in  every  branch  of  the  watchmaking  business. 
So  were  all  others.  The  plaintiff's  customers  were  free  to  purchase  of  the 
plaintiff,  of  the  defendants,  or  of  any  other  manufacturer.  The  contract  of  1887 
was  not  one  in  restraint  of  trade  within  any  of  the  definitions  or  aulboHties 
which  have  been  examined,  and  It  Is  thought  tbat  the  defendants'  acta  are  not 
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reached  by  any  section  of  the  law  in  question.  The  constniction  contended 
for  by  the  plaintiff  would  render  each  of  the  defendants  liable  to  an  indict- 
ment not  only,  but  would  make  unlawful  almost  every  combination  by  which 
trade  and  commerce  seek  to  extend  their  influence  and  enlarge  their  profits. 
It  would  extend  to  every  agreement  where  A  and  B  agree  that  they  will  not 
sell  goods  to  those  who  buy  of  C.  It  would  strike  at  all  agreements  by  which 
honest  enterpri^  attempts  to  protect  itself  against  ruinous  and  dishonest  com- 
petition." Dueber  Watch  Case  Mfg.  Co.  v.  £.  Howard  Watch  and  Clock 
Co.,  56  Fed.  Rep.  851. 

In  Toledo,  etc.,  R.  Co.  v.  Pennsylvania  R.  Co.,  54  Fed.  Rep.  746.  756,  it  is 
said  by  Rider,  J.  :  *'An  act,  when  done  by  an  individual  in  the  exercise  of  a 
right,  may  be  lawful,  but  when  done  by  a  number  conspiring  to  injure  or  im- 
properly influence  another  may  be  unlawful." 


United  States  v.  Trans-Missouri  Freight  Association,  bt  au 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    October  2, 1893.) 

1.  Railroaj>  companies.  Combinations  to  regulate  rates  and  fob 
other  purposes.  principles  of  construction  to  be  applied  to  the 
FEDERAL  ANTI-TRUST  LAW.  In  construihg  the  act  of  Congress  of  July  3, 
1890,  entitled  "  An  act  to  protect  trade  and  commerce  agains  unlawful  re- 
straints and  monopolies,"  three  well  settled  rules  must  be  applied  to  ascertain 
the  meaning  and  scope  of  the  act :  (1).  It  must  be  read  in  the  light  of  all  gen- 
eral laws  upon  the  same  subject  in  force  at  the  time  of  the  passage  of  the  act ; 
(2).  When  words  have  acquired  a  well  understood  meaning  by  judicial  interpre- 
tation, it  is  to  be  presumed  that  they  are  used  in  that  sense  in  a  subsequent 
statute,  unless  the  contrary  clearly  appears  ;  (8).  Where  Congress  creates  an 
offense,  and  uses  common -law  terms,  the  courts  may  properly  look  to  that 
body  of  Jurisprudence  for  the  true  meaning  of  tlie  terms  used,  and,  if  it  is  a 
common-law  offense,  for  the  definition  of  the  offense  if  it  is  not  clearly  defined 
in  the  act  adopting  or  creating  it. 

2.  The  contracts  and  combinations  intended  by  the  federal  anti- 
trust ACT  ARE  SUCH  AS  WERE  ILLEGAL  AT  COMMON-LAW.  From  the  prin- 
ciples of  construction  above  laid  down  and  the  title  of  the  act  in  question,  it  is 
clear  that  congress  intended  to  declare  as  unlawful  and  criminal  only  such  con- 
tracts and  combinations  as  were  then  held  to  be  illegal  and  void  at  common 
law. 

3.  Ground  of  illegality  at  common -law.  Public  policy.  Under  the 
common  law,  the  ground  on  which  contracts  in  restraint  of  trade  were  declared 
unlawful  was  that  they  were  against  public  policy.  Public  policy  changes 
with  the  changing  conditions  of  the  times  and  it  is  the  public  policy  of  the 
present  which  the  courts  must  ascertain  and  apply.  The  public  policy  of  a 
nation  is  to  be  determined  by  its  constitution,  laws  and  judicial  decisions. 

4.  Contracts  imposing  reasonable  restrictions  upon  competition  and 
trade  not  against  public  policy.  At  the  time  the  antitnist  act  was  passed 
the  rule  had  become  firmly  established  in  the  Jurisprudence  of  England  and  the 
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determloed  by  the  reaaoniblenesa  of  the  restrictiou  uoder  the  circumstaocc*  of 
each  particular  case.  Public  welfare  is  firat  cooBldered,  and,  If  tbe  contract 
or  combination  appears  to  have  been  made  for  a  ju«t  and  booest  purpoae,  and 
tbe  restraint  upon  trade  la  not  specially  injurioua  to  tbe  public,  aud  is  not 
greater  tlian  the  prolection  of  tbe  legitimate  interest  of  the  partj  in  wbow 
favor  the  restraint  is  imposed  reasonably  requires,  tbe  contract  or  combinilioa 
Is  not  illegal. 

5.  The  quabi  public  chahacter  op  railroad  cobfok-itionb  dobs  sot 
KXCLUDB  THBM  FROH  THE  OPERATION  OF  THIS  RtJLE.  There  is  nothing  Id 
tlie  nature  of  railroad  corporations  or  In  the  character  of  tbe  business  of  tram- 
portitig  freight  aad  passengers  by  rail  that  invalidates  every  contract  impos- 
ing any  restraint  wliatevcr  upon  competition  in  such  business.  On  tbe  con- 
trary, contracts  between  such  corporations,  wbicli  imposed  some  reatrictioiB 
upon  competition,  have  been  frequently  sustained  by  our  highest  courts,  and 
the  rule  has  been  often  applied  thai  tbe  test  of  tlieir  validity  ivas  not  tbe  exist- 
ence, but  the  reasonableness  of  tbe  restrictions  imposed. 

6.  EFFBCT     of     the     INTEKSTATB     COMMKBCB    act     IH    MODLDina   PUBLIC 

Whatever  the  rule  formerly  was.  the  passage  of 
ict  evinces  a  public  policy  favorable  to  oontrscls  be- 
tween carriers  which  impose  only  reasonable  restrictions  upon  conipetilion  and 
trallic,  and  such  contracts  are  void  only  when.  Judged  In  the  light  of  all  the 
circuiuslances  and  conditions  under  which  they  were  made,  they  uureoaonablj 
Testrii't  competition. 

7.  Hkarino  on  bill  and  answer.    Effect  of  denials  and  ATBsHBim 

OF   BILL   AS  TO  PUnPOBB   AND   KFFECT  OF  CONTRACT.      WUcn    a  SUIt   IS   hcSrd 

on  bill  Bod  answer  tbe  allegations  of  fact  in  tbe  bill  that  are  denied  in  the 
answer  are  to  be  taken  as  disproved,  and  tbe  averments  of  fact  in  the  answN 
stand  admitted.  Where  tbe  contract  is  admitted,  but  the  allegations  lending 
to  show  Its  sinister  purpose,  tendency,  and  effect  contained  in  tbe  WU  an 
denied  by  tbe  answer,  and  averments  tending  to  show  a  just  and  honest  pll^ 
pnse,  tendency,  and  effect  are  made,  the  later  averments  contained  in  tbe 
answer  stand  admitted,  and  the  contract  will  be  presumed  to  have  been  made 
for  an  honest  and  legitimate  purpose,  unless  the  provisions  of  the  agteement 
clearly  show  the  contrary.  In  the  examination  of  such  a  contract,  fraud  and 
illegality  are  not  to  be  presumed. 

8.  Agreement  constitctinq  tbb  TRANB-itiBBorRt  FRBiaHT  absocution 
HELD  VALID.  Natitrb  OP  THE  AoREBUBNT.  A  coutract  between  railroad  com- 
panies forming  a  freight  association  that  tiiey  will  establish  and  maintain  such 
rates,  rules,  and  regulations  on  freight  traffic  between  competitive  points  as  ■ 
committee  of  their  choosing  shall  recommend  as  reasonable  ;  that  these  rates, 
rules,  aitd  regulations  shall  be  public  ;  tliat  there  shall  he  montiily  meetings 
of  tbe  association,  composed  of  one  representative  from  each  railroad  company : 
that  each  company  shall  give  Qve  days'  notice  before  some  monthly  meeting  of 
every  reduction  of  rates  or  deviation  from  the  rules  it  proposes  to  make;  that 
it  will  advise  vrith  tbe  representatives  of  the  other  members  at  the  meeting 
relative  to  the  pro|)osed  modification,  will  submit  tbe  question  of  its  proposed 
action  to  a  vote  at  that  meeting,  and.  If  the  proposition  is  voted  down,  lliat  It 


will  then  give  ten  daja'  aoUce  ttkftt  It  will  make  the  modiBcaUoo  notwithstaDd- 
ing  the  vote  before  it  puts  the  proposed  change  inio  effect :  that  no  member 
will  falsely  bill  any  freight,  or  bill  auj  at  a  ncoag  classiQcatioD  ;  and  that  any 
member  may  withdraw  from  the  association  ou  a  notice  of  thirty  daya,  — 
appeara  to  be  a  contract  tending  to  make  competition  fuir  and  open,  and  to 
induce  steadiness  of  rates,  and  is  in  accord  with  llie  policy  of  the  interstate 
commerce  act.  Such  agreement  cannot  be  adjudged  to  be  a  contract  or  con- 
spiracy in  restraint  of  trade  under  the  anti-trust  act  when  it  is  admitted  that 
the  rates  maintained  under  the  same  have  been  reasonable,  and  that  the  ten- 
dency baa  been  to  diminish,  rather  than  to  enhance,  rates,  and  there  Is  no 
other  evidence  of  its  consequences  or  effect.  No  monopoly  of  trade  or  attempt 
to  monopolize  trade  within  the  meaning  of  the  anti-trust  act  is  prooved  by 
iuch  a  contract,  nor  do  the  railroad  compaaies  who  are  parties  to  such  a  con- 
tract thereby  substantially  disable  themselves  from  the  discharge  of  their  public 
duties.    Shirab,  D.  J.,  dissenting. 

THIS  is  an  appeal  from  a  decree  of  the  circuit  court  dismisaing  a 
biil  brought  by  the  United  States  gainst  the  Trans-Missouri 
Freigtit  Association  and  eighteen  railroad  companies  under  the 
provisions  of  the  act  of  congress  of  July  2,  1890,  entitled  "  An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and 
monopolies, "commonly  known  as  the  "  Sherman  Anti-Trust  Act" 
(26  Stat  209,  c  647  ;  Rev.  St  Supp.  762)  to  dissolve  the  associ- 
ation, and  enjoin  the  railroad  companies  from  (ul&IIing  an 
agreement  with  each  other  to  have  and  maintain  joint  rules, 
regulations,  and  rates  for  carrying  freight  between  competing  points 
on  their  several  roads.  The  case  was  heard  on  the  bill  and  the 
answers  of  the  several  defendants. 

The  bill  alleges  that  the  defendant  railroad  companies  were  cor- 
porations and  common  earners,  and  that  they  owned  independent 
and  competing  lines  of  railroad  in  that  part  of  the  United  States 
west  of  the  Mississippi  and  Missouri  rivers ;  that  they  were  engag- 
ed in  transporting  freight  among  the  states  and  to  and  from  foreign 
nations,  and  that  they  had  been  encouraged  to  construct  and 
maintain  these  competing  iines  of  railroad  independent  of  each 
other  by  subsidies  and  grants  of  lands  from  the  United  States  and 
the  people  of  the  states  and  territories  west  of  these  great  rivers. 
The  bill  then  alleges  that,  not  being  content  with  the  rates  of 
freight  they  were  receiving,  intendingoppressively  to  augment  those 
rates,  to  counteract  the  effect  of  free  competition  upon  them,  to 
establish  and  maintain  arbitrary  rates,  and  procure  large  sums  of 
money  from  the  people  of  those  states  and  territories  engaged  in 


over  the  railroads  of  tlie  defendant  companies  were  fixed  hj  the 
association,  and  have  since  been  maintained  by  them  ;  that  since 
that  date  these  railroad  companies  have  declined  and  refused  at 
all  times  to  fix  or  give  rates  for  the  carriage  of  freight  based  upon 

'*  The  jurisdiction  of  lliis  assoclnlion,  in  so  far  as  tlitt  business  of  tLe  Denver 
A  Rio  Qrande  and  tlie  Denver  and  Rio  Orande  Western  Railway  Compaaies 
is  concerned,  covers  tiie  following  traffic,  namely; 

"All  fruigbt  trafHc  to,  from,  or  through  all  common  or  junction  points  in 
the  slates  of  Nebraska  and  Kansas  and  the  ludiau  Territory,  originating  at  or 
destined  to  Denver,  Colorado  Springs,  Pueblo,  or  Trinidad. 

"  All  freight  traffic  between  Ogden,  Spanish  Fork,  and  ln(ennedial«  points 
oD  the  one  hand,  and  lo,  from,  or  Ilir  >ugU  points  in  Eansaa  <ir  Nebraaku  upon 
or  east  of  the  108d  meiidian,  on  the  other  hand. 

'■  Traffic  wliich  may  be  excluded  under  the  application  of  tlie  above  is  only 
such  as  may  be  delivered  lo  or  received  from  the  Denver  &  Rio  Grande  Riiitroad 
and  Denver  and  lilo  Qrande  Western  Railway. 

'* (b)  Tiafflc  included  in  the  Trans- Continental  and  Intertiatioaal  Association. 

''(c)  Traffic  passing  between  points  in  Kansas  or  Nebraska  and  Mississippi 
river  points,  Ca'ondeleC  and  south;  also  tralQc  passing  lietween  points  In 
Kansas  or  Nebraska  and  pointa  In  the  southern  stales  cast  of  the  Mississippi 
river  and  south  of  the  south  line  of  Kentucky  and  Virgiuia,  regardless  of  the 
roule  by  which  the  buunesB  crosses  the  Mississippi  or  Ohio  rivers. 

"  (d)  Traffic  passing  iDetween  Missouri  river  points  and  points  in  the  terrltoiy 
east  of  said  river. 

"  (e)  AH  traffic  to  points  on  Ihe  Northern  Pacific  and  Manitoba  Railways. 
.  "(f)  Traffic  to  poluta  In  Arkansas. 

"(g)  Coal,  atone,  and  gravel  from  Colorado,  Wyoming,  and  Dakota,  to  points 
in  Kinaas  and  Nebraska,  and  lo  Sioux  City,  Council  Bluffs,  or  Pacific  Junction, 
Iowa,  St.  Joseph,  Kansas  City,  or  Bosnell.  Mo, 

"(b)  The  Interchange  of  traffic  with  »ic  Colorado  Midland  and  South  Park 
Companies,  to  or  from  Aspen,  Colorado,  Qlcnwood  Springs,  Colorado,  and  in- 
termediate points.  Including  coal  branches  therefrom,  and  Buena  Vista,  Colo- 
rado, and  Leadville,  Colorado, 

"(I)  Business  to  and  from  Fiotcnce,  Colorado,  by  all  lines. 

"Article  II. 
"Section  1.    The  association  shall,  by  unanimous  vote,  elect  a  chairman  of 


tbe  cost  of  constructing  and  maintaiDing  their  several  lines  of  rail- 


state  commerce  have  beeo  compelled  to  pay  the  arbitrary  rates  of 
freight,  and  to  submit  to  the  arbitrary  rules  and  r^ulatiooB  es- 
tablished and  maintained  by  the  association  formed  under  the 
i^reemeut,  and  have  been  and  are  deprived  of  the  beneBts  that 

by  &  two-Uiinls  vole  that  such  rate  was  made  in  good  faith  to  meet  such 
competition,  it  shall  be  considered  as  aulhorit;  for  the  rate  so  made. 

"  Sec.  7.  Alt  arraagemeiits  with  coauectiag  liaes  for  the  division  of  through 
rates  relating  to  traffic  covered  by  this  agreement  shall  be  made  by  authority 
of  the  association ;  provided,  however,  that  when  oae  road  baa  a,  proprietary 
Interest  In  another  the  divisions  between  such  roads  shall  be  what  they  may 
elect,  and  shall  not  be  the  property  of  the  association  :  provided,  further,  that, 
aa  regards  traffic  contracts  at  this  dale  actually  eiiating  tietween  lines  not  hav- 
ing common  proprietary  interests,  the  same  shall  be  reported  so  far  as  divi- 
sions are  concerned,  to  the  sasociatlan,  to  theend  that  divisions  with  competing 
lloes  may.  If  thought  advlaahle  to  them,  be  made  on  equally  favorable  terms. 

"  Sec.  8.  It  shall  he  the  duty  of  the  chairman  to  investigate  all  apparent 
violations  of  the  agreement,  and  report  his  findings  to  the  managers,  who  shall 
determine  by  a  majodty  vote  (the  memt>er  against  whom  complaint  is  made 
to  have  no  vote)  what.  If  any,  penalty  shall  be  assessed,  the  amount  of  each  fine, 
not  to  exceed  one  hundred  dollars,  to  be  paid  to  the  aasoclatioa.  If  any  line 
party  thereto  agrees  with  a  shipper,  or  any  one  else,  to  secure  a  reduction  or 
change  in  rates,  or  change  in  the  rules  or  regulations,  and  it  is  shown  upon 
investigation  by  the  chairman  that  such  an  arrangement  was  effected,  and 
traffic  thereby  secured,  such  action  shall  be  reported  to  the  managers,  who 
shall  determine,  as  above  provided,  what,  If  any,  penalty  shall  be  assessed. 

"  Sec  9.  When  a  penalty  shall  have  been  declared  against  any  member  of 
this  association,  the  chairman  shall  nodfy  the  managing  officer  of  said  com- 
pany that  such  fine  has  been  assessed,  and  that  within  ten  days  thereafter  he 
win  draw  for  the  amount  of  the  fine  ;  and  the  draft,  when  presented,  shall  be 
honored  by  the  company  thus  assessed, 

"Sec.  10.  All  fines  collected  to  be  used  to  defray  Uie  eipeoses  of  the  associa- 
tion, the  offending  party  not  to  be  benefited  by  the  amounts  It  may  pay  aa 
fines. 

"  Sec.  11.  Any  member  not  present  or  fully  represented  at  roll  call  of  gen- 
eral or  special  meetings  of  the  frei^t  association,  of  which  due  and  proper 
notice  has  been  given,  shall  be  fined  one  dollar,  to  be  assessed  against  his  com- 
pany, unless  he  shall  have  previously  filed  with  the  chairman  notice  of  Ina- 


miglit  be  expected  to  flow  from  free  competitioa  between  tlie 
several  lines  of  railroad  of  the  defendant  companies,  and  that  in  lliis 
way  the  defeadant  companies  have  combined  io  restraint  of  trade 
and  commerce  among  the  states,  and  have  attempted  to  monopolise 
and  have  monopolized,  a  part  of  this  commerce. 

hereto  on  business  covered  b;  this  agreenieDt,  and  each  of  the  parties  hereto 
Ogreea  to  furaiah  such  Dumber  of  copies  of  Ibe  rates,  rules,  and  icguUlitHU 
Issued  by  It  as  the  cbairmaD  may  require. 

"  Sec.  3.  He  shall  conntnie  this  agreement  and  all  resolutions  adopted  there- 
under, his  conatructlOD  to  be  binding  until  changed  bj  a  majority  vote  of  tiK 
asBocialioD. 

"  Sec.  4.  He  shall  publish  in  joint  form  all  rates,  rules,  or  regulations 
which  are  general  in  their  character  and  apply  throughout  the  territory  of  lbs 
Bssoc'ation.  and  shall  also  publish  iti  Che  manner  above  such  ral£a,  rules,  or 
regulations  applying  on  traffic  common  to  two  or  more  tines  as  may  be  agieed 
upon  by  the  lines  In  interest. 

"  Sec.  5.  He  shall  be  furnished  with  copies  of  all  waybills  for  frelghi  carried 
under  this  agreement  when  called  for,  and  sball  furnish  such  statistics  as  may 
be  necessary  to  give  members  general  information  as  to  the  (raffle  moved,  sob- 
jcet  to  the  provisions  of  the  Interatate  Commerce  Railway  Axsociaiion  sgree- 
ment  as  to  lines  members  thereof. 

"  Sec.  6.  He  shall  render  to  each  member  of  the  association  monihly  slite- 
menls  of  the  expenses  of  the  association,  showing  the  proportJons  due  from 
each,  and  shall  make  drafts  on  members  for  the  different  amounts  thus  shorn 
to  be  due. 

"  Sec  7.  He  shall  hear  and  determine  all  charges  of  viotations  of  this  agree- 
ment, and  assess,  collect.and  dispose  of  the  fines  for  such  violation  as  provided 
for  herein. 

"  Sec.  8.  The  chairman  shall  be  empowered  to  authorize  lines  in  Uie  associa- 
tion to  meet  the  rates  of  another  line  or  other  lines  in  the  association  when  in 
his  judgment  such  action  is  justified  by  the  circhmstances  ;  this,  bowevn.  not 
to  act  in  any  way  as  an  indorsement  of  an  unauthrlzed  rate  made  by  any  mno- 
ber. 

"Sec.  9.  Only  parties  interested  shall  vote  upon  questions  arising  under  tbe 
agreement,  and  in  case  of  doubt  the  chairman  shall  decide  as  to  whether  any 
party  is  so  interested  or  not,  subject  to  appeal,  as  provided  by  section  S  of  ■^ 
cle  8  of  the  agreemenL 

"Article  IV. 

"Any  willful  under-billing  in  weights  or  billing  of  freight  at  wrong  claaU- 
cation  shall  be  considered  a  violation  of  this  agreement,  and  the  rules  and  r^- 
ulations  of  any  weighing  aasociatlou  or  inspection  bureau  as  established  by 
it,  or  as  enforced  by  its  officers  and  agents,  shall  be  considered  binding  under 
the  provisions  of  this  agreement,  and  any  willful  violation  of  them  shall  be 
subject  to  the  penalties  provided  herein. 

"  Article  V. 
"  The  expenses  of  the  association  shall  be  borne  by  the  sevnal  parties  is 


Three  of  the  railroad  companies  were  not  members  of  the  asaoci- 
aiion,  and  will  not  be  further  noticed.  The  answers  of  the  fifteen 
compaoieB  who  were  members  of  the  aesociatioD  are  substaTitially 
the  same.  The  first  defense  in  these  answers  is  that  the  interstate 
commerce  law  of  February  4,  1887,  entitled  "  An  act  to  regulate 
commerce,"  (24  Stat  379,  c  104  ;.Rev.  St  Supp.  529)  and  the  acts 
amendatory  thereof,  constitute  a  complete  code  of  laws  regulating 
that  part  of  coraraere©  among  the  states  and  with  foreign  nations 
which  relates  to  transportation,  and  that  the  act  of  July  2,  1890, 
is  not  applicable  to,  and  does  not  govern,  them  or  their  actions. 

Coining  to  the  merits  of  the  suit,  these  defendants  admit  that 
they  are  common  carriers  ;  that,  with  some  exceptions  not  import- 
ant here,  they  owned  independent  and  competing  lines  of  railroad 
in  that  part  of  the  United  States  west  of  the  Missouri  and  Uiasia- 
sippi  rivers,  and  that  they  were  engaged  in  the  transportation  of 
freight  among  the  states  and  territories,  and  to  and  from  foreign 
nations,  in  that  region,  but  they  deny  that  they  owned  the  only 
through  lines  of  railroad  engaged  in  that  business  there;  and 
allege  that  there  were  several  others,  to  wit,  the  Northern  Pacific 
K:iilroad  Company,  the  Great  Northern  Railway  Company  the 

such  proportloD  u  may  be  fixed  b^  tbe  chainntkn.  Anj  member  not  uUsfled 
with  tbe  allotment  so  made  ma;  appeal  to  the  association,  which  dull,  at  its 
first  regular  meeting  thereafter,  determine  the  matter,  which  maj  be  (lone  by 
a  two-thirds  vole  of  the  members. 

"ASTIOLE  TI. 

"There  shall  be  aa  executive  commlti«e  of  three  members,  to  be  elected  by 

uaaoinious  Tote.    The  committee  shall  approve  the  appolDlment  and  salaries 

of  Decrsoary  employes,  except  that  of  tbe  chairman,  and  autborlzeall  dUbune- 

menls.     All  acUoo  of  this  commltte  shall  be  unanimous. 

"Abticlk  til 

"  Id  case  tbe  managers  of  the  lines  parties  hereto  fail  to  agree  upon  any 
question  arising  under  this  agreement  that  shall  be  brought  before  tbe  asBOcla- 
tton,  It  shall  be  referred  to  an  arbltratfon  board,  which  shall  consist  of  three 
members  of  the  executive  bsard  of  the  Interstate  Commerce  Railway  Asaocia- 
tloo  :  provided,  however,  that,  fn  case  of  arbitration  in  which  the  members  of 
this  asBocialion  only  are  Intet^ated,  they  may,  by  unanimous  vote,  substitute 
a  specia!  board. 

"  Articlb  vin. 

"  This  agreement  shall  take  effect  April  1,  18W.  subject  thereafter  to  thirty 
days'  notice  of  a  desire  on  the  part  of  any  line  to  withdraw  from  or  amend 
the  same." 


are  not  seoaibly  diminished  hy  furDishing  poor  facilities  for  trans- 
portation and  iaexpeosive  and  mean  accommodations.  In  1387 
congress  recognized  and  adopted  tbis  rule  of  public  policy,  and  by 
section  5  of  "An  act  to  regulate  commerce,"  commonly  called  the 
"  Interstatfl  Commerce  Act "  (24  Stat  379,  a  104 ;  Bev.  St  Supfi 
529)  pit>bibited  such  contacts  between  common  carriers  engnged 
in  interstate  or  intemational  commerce.  Tbnt  act,  however,  pro- 
hibited contracts  for  the  pooling  of  freights  of  different  and  com- 
peting railroads  only  ;  it  prohibited  contracts  that  thus  destroyed 
competition;  it  did  not  prohibit  all  conti'acts  that  in  any  way 
restricted  or  regulated  competition.  By  the  act  of  July  2,  1890, 
entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,"  commonly  called  the  "Anti-Trust  Act," 
(26  Stat  209,  c.  647  ;  Bev.  St  Supp.  762)  congress  provided  that: 

"  Section  1.  Every  contract,  combination  in  the  form  of  tnistor 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  states,  or  with  foreign  nations,  is  hereby  ileclared  to  be 
illegal  Every  person  who  shall  make  any  suchcontractorengnge 
in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of 
a  misdemeanor. 

"  Sec  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  with  any  other  person  or  per- 
sons, to  monopolize,  any  part  of  the  trade  or  commerce  among  the 
several  states,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a 
misdemeanor." 

"  Sec  4  The  several  circuit  courts  of  the  United  States  are 
hereby  invested  with  jurisdiction  to  prevent  and  restrain  violations 
of  this  act" 

Tlie  govement  bases  this  suit  on  these  provisions  of  the  latter 
act  It  claims  tliat  the  contract  in  question,  and  the  association 
formed  under  it,  are  illegal  on  three  grounds:  First,  because  tbe 
contract  prevents  free  and  unrestricted  competition  between  com- 
peting lines  of  i-j,i!road  ;  second,  because  it  tends  to  create  a 
monopoly;  third,  because  the  railix^id  corporations  have  througb 
this  coiiti-act  abandoned  the  discharge  of  some  of  their  duties  to 
the  public. 

The  first  ground  stated  is  chiefly  relied  on,  and  it  presents  ques- 
tions of  deep  interest,  the  decision  of  which  must  have  afar-reaching 
and  important  influence  on  the  transportation  system  of  the  nation. 
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The  government  does  not  claim  that  the  contract  and  associatio: 
assailed  eflEected  a  pooling  of  freights,  or  that  they  tend  to  retan 
improvement  in  the  facilities  afforded  for  safe,  quick,  and  conveni 
ent  transpoiiiation,  or  that  they  are  obnoxious  to  any  of  the  provi 
sions  of  the  interstate  commerce  act ;  but  it  insists  that  the  anti-tnis 
act  prohibits  all  contracts  and  combinations  between  competing 
railroad  corporations  which  in  any  manner  restrict  free  competi 
tioiL     The  argument  is,  the  anti-trust  act  prohibits  any  contrac 
between  competing  railroad  companies  that  restricts  competition 
This  contract  restricts  competition ;  therefore  it  is  illegal.     Is,  then 
every  contract  between  competing  railroad  companies  that  in  anj 
manner  imposes  a  restriction  upon  competition  a  "  contract  in  re 
straint  of  trade  "  and  illegal  within  the  meaning  of  the  anti-trusi 
act  ?     Is  the  existence  of  restriction  upon  competition  the  standard 
upon  which  the  legality  of  these  and  all  other  contracts  must  be 
measured  under  the  act?  and,  if  not,  by  what  standard  shall  their 
legality  be  determined  ?     These  are  questions  that  the  position  of 
the  government  compels  us  to  consider  before  we  can  determine 
whether  or  not  this  contract  is  void.    Their  determination  demands 
a  careful  examination  and  construction  of  that  part  of  the  anti- 
trust act  which  declares  that  "every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  among  the  several  states,"  is  illegal.     No  definition  of 
these  terms  is  found  in  this  act,  but  the  terms  are  not  new.     For 
more  than  200  years  before  it  was  passed  the  courts  of  England 
and  America  had  from  time  to  time  declared  that  certain  classes 
of  contracts  in  restraint  of  trade  were  against  public  policy,  and 
therefore  illegal  and  void  under  the  common  law.    The  line  of  de- 
markation  between  these  illegal  contracts  and  the  innumerable 
valid  agreements  that  are  daily  made  in  the  business  world  had 
been  diawn  by  long  lines  of  decisions,  and  had  been  repeatedly 
]>ointed  out  by  the  supreme  court  of  the  United  States.     Gibbs  v. 
Gas  Co.,  180  U.  S.  396,  409 ;  9  Sup.  Ct  Rep.  553 ;  Fowle  v.  Park, 
131  U.  S.  88 ;  9  Sup.  Ct.  Rep.  658.     Two  years  before  its  passage 
congress  had  enacted  the  interstate  commerce  law.    They  had  there 
provided  a  code  of  rules  and  established  a  commission  for  the  ex- 
press purpose  of  regulating  that  part  of  interstate  and  international 
commerce  which  relates  to  transportation     Under  these  circum- 
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Btances,  three  well-settled  rules  of  construction  must  be  applied  to 
ascertain  tbe  meaning  and  scope  of  tlie  act : 

(1)  It  must  be  read  in  tie  light  of  all  general  laws  upon  the 
same  subject  in  force  at  the  time  of  the  passage  of  the  act, 

(2)  Where  words  have  acquired  a  well  understood  meaning  by 
judicial  interpretation,  it  is  to  be  presumed  that  the/  are  used  in 
that  sense  in  a  subsequent  statute,  unless  the  contrary  clearly  ap 
pears, 

(8)  Where  congress  creates  an  oEEense,  and  uses  common-law 
terms,  the  courts  may  properly  look  to  that  body  of  jurispm- 
dencefor  the  true  meaning  of  tlie  terms  used,and,ifitisacummoD- 
law  offense,  for  tlie  definition  of  the  offense  if  it  is  not  clearly 
defined  in  the  act  adopting  or  creating  it.  U.  S,  v.  Armstrong, 
2  Curt.  446;  U.  S.  v.  Coppersmith,  4  Fed.  Rep.  198;  In  re  Greene, 
52  Fed.  Rep  104,  111;  MtCool  v.  Smith,  1  Black,  459,  469; 
McDonald  v.  Hovey,  110  U.  S  619,  628;  4  Sup.  Ct  Rep  142. 

Thus  we  are  brought  to  a  consideration  of  the  statutt-s  in  furce 
and  tlie  decisions  that  had  been  rendered  when  thisact  was  j'assed 
to  dettirmine  what  contracts  in  restraint  of  trade  were  then  ill^al,  for 
it  is  clear  both  from  the  rules  to  which  we  have  referred  and  from 
the  title  of  the  act,  viz:  "An  act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  that  it  was  such  con- 
tracts, and  sucli  contracts  only,  that  congress  intended  to  declare 
unlawful  and  criminal  in  interstate  commerce. 

Under  the  common  law,  the  ground  on  which  contracts  in  re- 
straint of  tra<le  are  declared  unlawful  was  that  they  were  against 
public  policy.  But  wlien  it  becomes  necessary  to  consider  grounds 
of  public  policy  in  the  determination  of  a  case,  it  is  well  to  bear  in 
mind  the  oft-quoted  remarks  of  Justice  Burrough  in  Richanlsoo 
V.  Mtllish,  2  Bing.  252,  that  public  policy  "is  a  very  unruly  horse, 
and  when  you  once  get  astride  of  it  you  never  know  where  It  will 
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pablic  wellfare  in-  commercial  and  business  transactions 
people  of  the  last  century  who  lived  when  commerce  crept 
along  the  coasts,  shut  out  of  the  interior  by  the  absence  oi 
4ind  hampered  by  an  almost  impassable  ocean.     In  1415  a 
debt  was  brought  on  an  obligation  by  one  John  Dier,  'in 
the  defendant  alleged  the  obligation  in  a  certain  indenture 
he  put  forth,  and  on  condition  that  if  the  defendant  did  not 
art  of  a  dyer's  craft,  within  the  city   where  the  plaintiflE,  e 
half  a  year,  the  obligation  to  lose  its  force,  and  that  he  did 
his  art  within  the  time  limited.     Hull,  J.,  said:  "  In  my  c 
you  might  have  demurred  upon  him  that  the  obligation  i 
inasmuch  as  the  condition  is  against  the  common  law  ;  ai 
Dieu^  if  the  plaintiflE  were  here,  he  should  go  to  prison  till  1 
a  fine  to  the  king."     Y.  B.,  2  Hen.  V.  fol.  6,  pi.  26.     In  184 
Langdale,  master  of  the  rolls,  held  that  a  contract  made  by  a 
not  to  practice  his  profession  in  Great  Britain  for  twentj 
was  not  against  public  policy,  and  that  it  was  valid.     Wh 
V.  Howe,  8  Beav.  883.     In  1843,  the  court  of  exchequer  he 
an  agreement  not  to  practice  as  a  surgeon  dentist  in  London  oi 
other  town  where  the  plaintiffs  might  have  been  practicii 
I'easonable  and  lawful  so  far  as  it  related  to  London,  but 
public  policy  and  void  as  to  the  other  towns.     Mallan  v.  'it 
Mees.  k  W.  652,  667.     In  1869,  Vice  Chancellor  James  suj 
a  contract  by  vendors  not  to  carry  on  or  allow  others  to  ca 
in  any  part  of  Europe  the  manufacture  or  sale  of  certain  ki 
leather  so  as  in  any  way  to  interfere  with  the  exclusive  enjc 
by  the  purchasing  company  of  the  manufacture  and  sale  t 
and  issued  an  injunction  to  enforce  it     Cloth  Co.  v.  Lorsoni 
©  Eq.  845.     In  1889  the  supreme  court  of  New  York  susta 
contract  not  to  manufacture  or  sell  thermometers  or  storm  \ 
throughout  the  United  States  for  ten  years.     Thermometer 
Pool,  51  Hun.  157,  163 ;  4  N.  Y.  Supp  861.      An  in  18i 
supreme  court  held  that  a  contract  of  a  railroad  corporation , 
the  Pullman  Southern  Car  Company  the  exclusive  right  to  f 
all  drawing  room  and  sleeping  cars  required  by  that  road  du 
period  of  fifteen  years  was  not  an  illegal  restraint  of  trade,  ai 
tained  it     Chicago,  etc.,  R  Co.  v.  Pullman  Southern  Car  C< 
U.  S.  79;  11  Sup.  Ct  Rep.  490.     It  is  with  the  public  policj 
day,  as  illustrated  by  public  statutes  and  judicial  decisions,  tl 
VOL.  VIII — 68 
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ous  cases  where  such  expressions  as  the  following  are  found  in  the 
opinions  of  the  courts:  "  The  people  have  a  right  to  the  necessaries 
and  conveniences  of  life  at  a  price  determined  by  the  relation  of 
supply  and  demand,  and  the  law  forbids  any  agreement  or  com- 
bination whereby  that  price  is  removed  beyond  the  salutary 
influence  of  legitimate  competition."  De  Witt  Wire  Cloth  Co.  v. 
New  Jersey  Wire-Cloth  Co.  (Com.  PI.  N.  Y.),  14  N.  Y.Supp.  277. 
"It  is  against  the  general  policy  of  the  law  to  destroy  or  interfere 
with  free  competition  or  to  permit  such  interference  or  destruction." 
Stewart  v.  Transportation  Co.,  17  Minn.  372  (Gil.  348).  "Com- 
binations  and  conspiracies  to  enhance  the  price  of  any  article  of 
trade  and  commerce  are  injurious  to  the  publia"  People  v.  Fisher^ 
14  Wend.  9.  "  Whatever  destroys  or  even  restricts,  competition 
in  trade  is  injurious,  if  not  fatal,  to  it"  Hooker  v.  Vandewater, 
4  Denio,  349,  353.  A  careful  and  patient  examination  of  the 
cases  cited,  however,  discloses  the  fact  that  the  contracts  considered 
in  those  jcases  which  are  not  of  doubtful  authority,  were  one  of 
the  classes  to  which  we  have  referred,  or  rest  upon  some  other 
groand  than  the  existence  of  restriction  upon  competition.  They 
were  cases  involving  contracts  of  competing  producers  or  dealers 
to  limit  the  supply  and  enhance  the  price  of,  or  to  monopolize, 
staple  commodities,  like  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St  173 ;  India  Bagging  Ass'n  v.  B.  Kock  &  Co.  14  La. 
Ann.  168 ;  U.  &  v.  Jellico  Mountain  Coal  &  Coke  Co..  46  Fed.  Rep. 
432;  Lumber  Co.  v.  Hayes,  76  Cal.  387  ;  18  Paa  Rep.  391 ;  De 
Witt  Wire-Cloth  Co.  v.  New  Jersey  Wire-Cloth  Co.  (Com.  PI.  N. 
Y.)  14  N.  Y.  Supp.  277  ;  Salt  Co.  v.  Guthrie,  35  Ohio  St  666^ 
and  People  v.  North  River  Sugar  Refining  Co.,  54  Htm.  354 ; 
7  N.  Y.  Supp.  406  ;  or  cases  involving  pooling  contracts,  like  Craft 
V.  McConoughy,  79*  111.  346 ;  Hooker  v.  Vandewater,  4  Denio, 
349 ;  Stanton  v.  Allen,  5  Denio,  434 ;  Anderson  v.  Jett  (Ky.), 
12  S.  W.  Rep.  670 ;  Gibbs  v.  Gas  Co.,  130  U.  S.  396 ;  9  Sup.  Ct 
Ref).  553 ;  Morrill  v.  Riilroad  Co.,  55  N.  H.  531 ;  Denver  &  N. 
O.  Ry.  Co.  V.  Atchison  T.  &  S.  F.  R  Co,  15  Fed.  Rep.  650 ;  and 
Woodruff  V.  Berry,  40  Ark.  252  ;  or  cases  involving  combinations 
of  workmen  which  compelled  non-members  to  abide  by  the  prices 
for  labor  which  they  had  fixed  or  to  abandon  their  employment, 
like  People  v.  Fisher,  14  Wend.  9,  and  U.  S.  v.  Workingmens 


United  States  v.  Trans-Missoubi  Ft.  Asso.,  et  al.    t 

they  deprived  the  party  restrained  from  his  livelihood  and  the  si 
sistence  of  his  family,  and  the  public  of  a  useful  member.     1 
point  actually  decided,  that  contracts  in  partial  restraint  of  trs 
may  be  sustained,  has  been  uniformly  approved,  but  in  the  ( 
velopment  of  the  law  applicable  to  this  subject  there  has  be 
added  to  it  the  further  condition  that  the  restriction  imposed  m\ 
be  reasonable  in  view  of  all  the  facts  and  circumstances  of  ea 
particular  case.    The  remark  of  Chief  Justice  Parker  that  contra* 
in  general  restraint  of  trade  are  illegal  —  a  remark  that  was  e 
necessary  to  the  determination  of  the  question  before  him  —  h 
been,  to  say  the  least,  greatly  modified  by  subsequent  decisioi 
There  is  a  plain  tendency  in  the  later  authorities  to  repudiate  tl 
proposition  that  there  is  any  hard  and  fast  rule  that  contracts 
general  restraint  of  trade  are  illegal,  and  toapplj^  the  test  of  reaso 
ableness  to  all  contracts,   whether   the   restraint  be  general 
partial     In  Tallis  v.  Tallis,  1  El.  &  Bl.  891,  the  court  of  queer 
bench  held,  in  1853,  that  a  covenant  restricting  competition,  whi( 
bound  the  covenantor  not  to  exercise  his  trade  of  a  canvassii 
publisher  in  London  or  within  150  miles  of  the  general  postoffic 
or  in  Dublin  or  Edinburgh,  or  within  50  miles  of  either,  or  in  an 
other  town  where  the  covenantee  or  his  successors  had  an  establisi 
ment  or  might  have  had  one  within  six  months  preceeding,  was  m 
an  illegal  restraint  of  trade,  and  enforced  it     In  Mogul  Steamshi 
Co.  V.  McGregor,  Gow  &  Co.,  21 Q.  B.  Div.  544,  certain  ship  ownei 
engaged  in  the  carrying   trade  between  London  and  China  ha 
formed  an  association  for  the  purpose  of  keeping  up  the  rate  ( 
f reiglits  in  the  tea  trade,  and  securing  that  t»*ade  to  themselves.  The 
accomplished  this  purpose  by  allowing  a  rebate  of  five  percent,  o 
all  freights  paid  by  shippers  who  shipped  in  their  vessels  onl} 
and  thus  partially  or  entirely  excluded  the  plaintiffs,  who  wer 
competing  ship  owners,  from  the  tea-carrying  trade.     The  latte 
brought  suit  for  an  injunction  and  damages,  but,  notwithstondinj 
the  obvious  restriction  upon  free  competition.  Lord  Coleridge  hel( 
that  the  association  was  not  an  unlawful  combination  in  restrain 
of  trade,  and  gave  judgment  for  the  defendants.     This  decisioi 
was  rendered  in  1888.     It  was  sustained  on  appeal  (23  Q.  B.  Div 
598),  and  finally  affirmed  by  the  house  of  lords  (App.  Cas.  1892 
p.  25).     In  Perkins  v.  Lyman,  9  Mass.  522,  the  supreme  judicial 
court  of  Massachusetts  held  in  1818,  that  a  contract  by  a  merchant 


not  to  be  interested  in  any  voyage  to  tbe  northwest  coast  of 
America  wub  not  invalid  as  in  restraint  of  trade.  In  Match  Ca  v. 
Roeber,  106  N.  Y.  473  ;  18  N.  R  Bep.  419,  a  contract  of  a  match 
raanufucturer  never  to  manufacture  or  sell  any  friction  matches  Id 
the  District  of  Colambia,  or  in  any  part  of  the  United  States  ex- 
cept Idaho  and  Montana,  was  suatained  and  enforced.  In  Navi- 
gation Co.  V.  Winsor,  20  Wall.  64,  decided  in  1873,  a  contract 
between  two  steam  navigation  companies  engaged  in  the  busint^ 
of  transportation  on  the  rivere,  bays,  and  waters  of  California, 
and  on  tlie  Columbia  river  and  its  tributaries,  respectively,  was 
declared  by  the  supreme  court  not  to  be  in  restraint  of  inide, 
although  it  prohibited  the  use  of  a  certain  steamer  in  the  watere 
of  California  for  ton  years.  And  in  1890  the  supreme  court  of 
New  Hampshire  in  an  exhaustive  and  persuasive  opinion  held  that 
contracts  by  which  a  railroad  corporation  leased  its  road  and  rolling 
stock  to  a  competitor  for  many  years  were  not  necessarily  against 
public  policy  or  void  at  common  law,  when  the  purpose  of  the 
contracts  and  combinations  did  not  appear  to  be  to  raise  the  rate 
of  transportation  above  the  standard  of  fair  compensation,  or  to 
violate  any  duty  owing  to  the  public  by  noncorapeting  companies. 
Manchester,  etc,  R  Co.  v.  Concord  R  Ca,  (N  .H.)  20  At!.  Bep. 
S83,  If  further  authority  is  wanted  for  the  proposition  that  it  is 
not  the  existence  ot  the  restriction  of  com  petition,  but  thereason- 
iibieness  of  that  restriction,  that  is  the  test  of  the  validity  of  con- 
tracts that  are  claimed  to  be  in  restraint  of  trade,  it  will  be  found 
in  Fowle  V.  Park,  131  U.  S.  88,  97 ;  9  Sup.  Ot  Rep.  658 :  Gibbs  r. 
Gas  Co.,  130  U.  S.  396 ;  9  Sup.  Ct  Rep.  653 ;  In  re  Green,  52  Fed. 
Rep.  104,  118  ;  Homer  v.  Graves,  7  Ring.  735,  74S  ;  Hubbard  t. 
Miller,  27  Mich.  15,  19;  Rousillon  v.  Rousillon,  14  Ch.  Div.351, 
863;  Cloth  Co.  v.  Lorsont  L.  R  9  Eq.  345,  354;  Wiclrens  v, 
Evans,  3  Younge  &  J.  S18  ;  Ontario  Salt  Co.  v.  Merehnnts  Sah 
Co.,  18  Grant,  Ch.  540  ;  Mallan  v.  May.  11  Mees.  &  W.  652,  657: 
Whittaker  v.  Howe,  3  Beav.  383  ;  Kellogg  v.  Larkin,  3  Pin.  12.1, 
150 ;  Beal  v.  Chase,  31  Mich.  490  ;  Skrainka  v.  Scharringhauwn. 
8  Mo.  App.  522,  525  ;  Wiggins  Ferry  Co.  v.  CiiicagoA;  A.  R  Ca 
73  Mo.  389, ;  Gloucester  Isingla,ss  &  Glue  Co.  v.  Russia  Cement 
Co,,  154  Mass.  92,  94;  27  N.  E.  Rep.  1005;  Thermometer  Co. 
v.  Poo!,  51  Hun,  157,  163 ;  4  N.  Y.  Supp.  861 ;  Association  v. 
Widali,  2  Daly,  1 ;  Hodge  v.  Sloan,  107  N.  Y.    244;    17   N.   E 


Rtp.  335  ;  Brown  v.  Eounsavell,  78  III.  689  ;  Jones  v.  Clifford's 
Ex'r,  o  Fla.  510,   515. 

From  a  review  of  these  and  otlier  authorities,  it  clearly  appears 
iliat  when"  the  antitrust  act  was  passed  the  rule  had  become  firmly 
eslahlished  in  the  jurisprudence  of  England  and  the  United  States 
that  the  validity  of  contracts  restricting  competition  was  to  be 
determined  by  the  reasonableness  of  the  restriction.  If  the  main 
purpose  or  natural  and  inevitable  effect  of  a  contract  was  to 
suppress  competition  or  create  a  monopoly,  it  was  ill^aj.  If  a 
contract  imposed  a  restriction  that  was  unreasonably  injurious  to  the 
public  interest,  or  a  restriction  that  was  greater  tlian  the  interest 
the  party  in  whose  favor  it  was  imposed  demanded,  it  was  illegal. 
But  contracts  made  for  n  lawful  purpose,  which  were  not  unreason- 
ably injurious  to  the  public  welfare,  and  which  imposed  no  heavier 
restraint  upon  trade  than  the  interest  of  the  favored  party  requir- 
ed, had  been  uniformly  sustained,  notwithstanding  their  tendency 
to  some  extent  to  check  competition.  The  public  welfare  was  first 
considered,  and  the  reasonableness  of  the  restriction  determined 
under  these  rules  in  the  light  of  all  the  facts  and  circumstances  of 
each  particular  case. 

But  it  is  said  that  railroad  corporations  are  quasi  public  corpora- 
tions, and  any  restriction  upon  their  competition  is  against  the 
public  policy  of  the  nation.  It  is  not  to  be  denied  that  there  are 
some  expressions  to  be  found  in  adjudged  cases,  notably  in  Gibbs 
V.  Gas  Co.,  130  U.  S.  896,  409 ;  9  Sup.  Ct  Rep.  553  ;  Went  Vii< 
ginia  Transp  Co.  v.  Ohio  River  Pipe  Line  Ca,  22  W.  Va.  600.  625; 
Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke  Co.,  121 
III.  530;  13  N.  K  Rep.  169;  and  W.  U.  Tel.  Co.  v.  American  Union 
Tel.  Co.,  65  Ga.  160, — to  the  effect  that  where  a  business  is  of 
such  character  that  it  cannot  fee  restrained  to  any  extent  whatever 
without  prejudice  to  the  public  interests,  the  courts  decline  to 
enforce  or  sustain  contracts  imposing  such  restraint,  however,  par- 
tial. But  the  language  employed  by  the  courts  in  these  cases 
should  be  read  in  the  light  of  the  circumstances  under  which  it 
was  uttered, and  with  due  reference  to  the  point  actually  adjudi- 
cated. Thus  in  the  earliest  of  these  cases  (W.  U.  Tel.  Ca  v. 
American  Union  Tel.  Co.)  it  whs  hclii  that  a  contract  I>etween  a 
railroad  company  and  a  telegraph  company  by  which  the  former 
pranfed  to  the  latter  the  exclusive  right  to  construct  a  telegraph 
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line  along  its  right  of  way,  necessarily  excluded  all  other  telegraph 
lines  from  the  use  of  a  right  of  way  that  by  condemnation  had 
been  devoted  to  public  uses,  and  was  ^^oid  because  it  was  in  re- 
straint of  trade,  and  tended  to  create  a  monopoly.  In  West  Vir- 
ginia Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.  it  was  held  that  an 
owner  of  2,000  acres  of  oil  land  could  not  grant  to  one  pipe  line 
company  an  exclusive  right  to  lay  a  pipe  line  across  said  laods, 
because  the  legislature,  by  authorizing  pipe  line  compani^  to  con- 
demn lands  for  the  construction  of  such  lines,  had  thereby  declared 
that  the  public  had  an  interest  in  their  construction,  and  that  a 
contract  which  precluded  such  companies  from  laying  a  line 
across  an  extensive  tract  of  land  was  necessarily  opposed  to  public 
policy.  In  Chicago  Gaslight  &  Coke  Co.  v.  People  s  Gaslight  k 
Coke  Co.,  the  court  held  that  a  gas  company,  which  had  accepted 
a  charter  authorizing  it  to  lay  pipes  and  to  supply  gas  throughout 
the  entire  limits  of  the  city,  could  not  disable  itself  from  the  per- 
formance of  the  public  duty  it  had  undertaken  by  entering  into 
a  contract  with  another  company  not  to  lay  pipes  and  supply  gas 
in  a  large  section  of  said  city.  And  in  Gibbs  v.  Gas  Co.  a  like 
contract  by  one  gas  company  with  another  to  abandon  the  dis- 
charge of  public  duties  which  had  been  devolved  upon  it  by  its 
charter  was  held,  on  that  account,  to  be  against  public  policy,  and 
void,  and  to  be  void  on  the  further  ground  that  the  contract  was 
in  open  violation  of  a  statute  which  prevented  the  company  from 
*'  entering  into  a  *  *  *  contract  with  any  other  gas  company 
whatever." 

No  doubt  can  be  entertained  that  the  contract  involved  in  each 
of  the  cases  last  referred  to  was  against  public  policy  for  its  mark- 
ed tendency  to  create  a  monopoly,  and  to  suppress  healthy  com- 
petition. Two  of  the  contracts  were  also  vicious  in  the  respect 
that  the  corporation  had  attempted  to  disable  itself  from  exercis- 
ing powei's  which  had  been  conferred  upon  it  for  the  public 
advantage.  But  we  think,  in  view  of  the  state  of  facts  on  which 
the  decisions  were  predicated,  and  the  points  actually  adjudicated, 
it  would  be  unwise  to  deduce  an  unbending  rule  that  any  and  eveiy 
contract  between  two  railway  companies  which  enjoins  or  con- 
templates concert  of  action  in  the  matter  of  establishing  freight  or 
passenger  rates  between  competitive  points  is  against  public  policy, 
and  an  unlawful  restraint  of  trade.     No,  case,  we  believe,  has  yet 
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gone  to  that  extent,  or  has  declared  that  the  business  of  trans 
ing  freight  and  passengers  bj  rail  is  of  such  character  tha 
restraint  whatever  upon  competition  therein  is  permissible, 
the  contrary,  contracts  between  common  carriers  which  imp 
some  restrictions  upon  competition  have  been  frequently  susta 
by  our  highest  courts,  and  the  rule  has  been  often  applied  thai 
test  of  their  validity  was  not  the  existence,  but  the  reasonable 
of  the  restriction  imposed.     Navigation  Co.  v.  Winsor,  20  ^ 
64 ;  Chicago,  eta,  R  Co.  v.  Pullman  Southern  Car  Co.,  139  I 
79 ;  11  Sup.  Ct  Rep.  490 ;  Mogul  Steamship  Co.  v.  McGre 
Gow  &  Co.,  21  Q.  B.  Div.  544 ;  Manchester,  eta,  R  Co.  v.  Con< 
R  Co.  (N.  H.)  20  Atl.  Rep.  883  ;  Wiggins  Ferry  Co.  v.  Chicag 
A.  R  Ca,  73  Mo.  389.     But  even  if  such  an  extreme  view,  a 
above  indicated,  was  once  tenable,  we  fail  to  see  how  it  can  well 
maintained  since  the  passage  of  the  interstate  commerce  law,  ; 
the  action  that  has  been  taken  thereunder  by  the  governm 
commission  which  was  ci-eated  to  enforce  its  provisiona     The 
terstate  commerce  law  imposes  several  important  restrictions  uj 
the  right  of  railway  companies  to  do  as  they  please  in  the  mal 
of  making  and  altering  rates,  and  congress  has  thereby  express 
its  conviction  that  unrestrained  competition  between  carriers 
not,  at  the  present  time,  and  under  existing  conditions,  most  o 
ducive  to  the  public  welfare,  but  that  other  things  are  quite 
essential  to  the  public  good.     Mark  the  diflference  in  public  poli 
towards  merchants  and  railroad  companies  exhibited  by  the  co 
mon  law  and  by  the  interstate  commerce  act     Merchants  m 
refuse  to  sell  their  wares  at  all,  they  may  refuse  to  transact  ai 
business ;  but  railroad  companies  are  common  carriers ;  they  mu 
furnish  transportation  when  requested ;  they  must  operate  the 
roads  or  forfeit  their  franchises ;  merchants  may  charge  any  pri( 
they  see  fit  for  their  wares,  but  railroad  companies  are  restrictc 
to  reasonable  and  just  charges  for  transportation  (Interstate  Cor 
merce  Act,  §  1) ;  merchants  may  sell  articles  of  like  character  an 
value  for  as  many  different  prices  as  they  have  different  customer 
but  railroad  companies  are  restricted  to  the  same  charges  to  a 
their  customers  for  like  services  (Id.  §  2) ;  merchants  may  give  t 
any  customers  or  any  localities  any  preference  or  advantage  the; 
choose  over  other  customers  or  localities,  but  railroad  companie 
are  prohibited  from  giving  any  undue  preference  or  advantage  t( 
VOL.  vm— 69 
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any  party  or  place,  (Id.  §3);  merchants  may  sell  articles  of  inferior 
value  for  higher  prices  than  those  they  charge  and  receive  for  tiiose 
of  greater  value,  but  railroad  companies  are  prohibited  from  charg- 
ing or  receiving  a  greater  compensation  for  a  short  haul  than  for 
a  long  haul  (Id.  §  4);  merchants  may  keep  their  prices  secret;  rail- 
road companies  must  publish  their  rates  for  transportation,  and  are 
prohibited  from  charging  or  receiving  a  greater  or  less  compensation 
than  that  specified  in  the  published  schedules  (Id.  §6);  merchants 
may  change  their  prices  instantly  and  without  notice,  raihx)ad 
companies  are  prohibited  from  increasing  their'  rates  except  after 
ten  days'  public  notice  or  from  decreasing  them  except  after  three 
days'  public  notice  (Id.  §  6) ;  merchants  may  transact  their  busi- 
ness free  from  the  supervision  or  interference  of  the  government ; 
but  railroad  companies  are  subject  to  the  supervision  of  a  commis- 
sion,  established  by  the  government,  authorized  to  take  the  neces- 
sary proceedings  for  the  enforcement  of  these  restrictions  (Id.  §  12). 
These  restrictions  relate  almost  exclusively  to  rates  for  the 
transportation  of  freight  and  passengers.  They  are  numerous, 
radical,  and  eflfective.  They  became  operative  by  an  act  of  con- 
gress three  years  before  the  anti-trust  act  was  passed,  and  they 
establish  beyond  cavil  that  from  that  date  the  public  policy  of  the 
nation  was  that  competition  between  railroad  companies  engaged 
in  mterstate  comirierce  should  not  go  wholly  unrestricted. 

If  we  turn  now  to  the  published  reports  of  the  interstate  com- 
merce commission,  whose  opinion  on  such  matters  is  certainly 
entitled  to- great  consideration,  we  find  the  view  even  more  clearly 
expressed  that  it  was  the  purpose  of  congress  to  place  important 
restraints  upon  competition,  that  uncontrolled  struggles  for  patron- 
age by  railway  carriers  are  frequently  detrimental  to  the  public 
well  are  that  rate  wars  are  especially  injurious  to  the  business  in- 
terests of  the  country  and  contrary  to  the  spirit  of  existing  laws, 
that  the  interatate  commerce  act  invites  conferences  between  rail- 
way manager's,  and  that  concert  of  action  in  cei*tain  matters  by 
railway  companies  is  absolutely  essential  to  enable  it  to  accom- 
plish its  true  purpose. 

In  the  fourth  annual  report  of  the  commission,  at  page  19,  we 
find  the  following  statement :  "  It  is  thus  seen  at  every  turn  that 
the  regulation  of  rates  on  a  consideration  of  the  pecuniary  or  other 
situation  of  any  single  road  and  without'  a  survey  of  the  whole 


possible,  so  that  the  public  may  have,  in  the  services  performed, 
all  the  benefits  and  convenieacea  that  might  be  expected  to  follow 
from  general  federation.  There  is  nothing  in  the  existence  of 
such  arrangements  which  is  at  all  inconsistent  with  earnest  com- 
petition. They  are  of  general  convenience  to  the  carriers  as  well 
as  to  the  public,  and  titeir  voluntary  extension  may  be  looked  for 
until,  in  the  strife  between  roads,  the  limits  of  competition  are 
passed,  and  warfare  is  entered  upon.  But,  in  order  to  form  them, 
great  mutual  concessions  are  often  indispensable,  and  such  conces- 
sions are  likely  to  be  made  when  relations  are  friendly,  but  are  not 
to  be  looked  for  when  hostile  relations  have  been  inaugurated." 

In  the  first  annual  report  on  page  3S,  the  commission  further 
said  :  "  To  make  railroads  of  the  greatest  possible  service  to  the 
cou  ntry,  contract  relations  would  be  essential,  because  there  would 
need  to  be  joint  tarifEs,  joint  running  arrangements  and  inter- 
change of  cars,  and  a  giving  of  credit  to  a  large  extent,  some  of 
wliich  were  obviously  beyond  the  reach  of  compulsory  l^slation, 
and,  even  if  they  were  not,  could  be  best  settled,  and  all  the  in- 
cidents and  qualifications  fixed,  by  the  voluntary  actioa  of  the 
parties  in  control  of  the  roads  respectively.  Agreement  upon  these 
and  kindred  matters  became,  therefore,  a  settled  policy,  and  short 
independent  lines  of  road  seemed  to  lose  their  identity,  and  to  be- 
come parte  of  great  trunk  lines,  and  associations  were  formed 
which  embraced  all  the  managers  of  roads  in  a  state  or  section  of 
the  country.  To  these  associations  were  remitted  many  questions 
of  common  interest,  including  such  as  are  above  referred  to.  Clas^- 
ficatioh  was  also  confided  to  such  associations,  it  being  evident 
that  diflferences  in  classification  were  serious  obstacles  to  a  har- 
monious and  satisfactory  interchange  of  traffia  But  what  perhaps 
more  than  anything  else  influenced  the  formation  of  such  associa- 
tions, and  the  conferring  upon  them  of  large  authority,  was  the 
liability,  which  was  constantly  imminent,  that  destructive  wars  of 
rates  would  spring  up  between  competing  roads  to  the  serious  in- 
jury of  the  parties  and  the  general  disturbance  of  business.  Ac- 
cordingly, one  of  the  chief  functions  of  such  associations  has  been 
the  fixing  of  rates,  and  devising  of  means  whereby  their  several 
members  can  be  compelled  or  induced  to  observe  the  rates  when 
fixed." 

It  would  extend  this  opinion  to  an  unreasonable  length  if  we 
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assumed  to  state  the  reasons  which  probably  influenced 
to  impose  some  restrictions  upon  competition  in  the  matt 
way  transportation,  and  to  place  the  railway  carriers  m 
operation  of  a  law  which,  for  its  successful  execution  as 
out  by  the  interstate  commerce  commission,  seems  to  son 
to  invite  conference  and  concert  of  action.    It  is  likewise 
sary  for  us  to  state  the  reasons  why  railroad  companies  si 
accorded  the  privilege  of  entering  into  arrangements  wi 
companies  which  may,  to  some  extent,  regulate  competitio 
sons  to  that  effect  have  been  stated  with  great  ability  and 
sive  force  in  some  of  the  cases  to  which  we  have  already 
notably  in  Manchester,  etc.,  R  Co.  v.  Concord  R  Co.,  suprt 
without  entering  into  that  discussion,  it  is  sufficient  to  s 
in  our  judgment,  there  was  no  hard  and  fast  rule  in  fore 
the  anti-trust  act  was  enacted  which  made  everv  contract 
railroad  companies  void  on  grounds  of  public  policy  if  it  in  a 
checked  competition.     In  our  judgment,  the  more  reasona 
trine  then  prevailed,  especially  in  view  of  the  recent  pas 
the   interstate  commerce  act,  that  such  contracts  were 
judged  in  the  light  of  all  the  circumstances  and  condition 
which  they  were  made,  they  unreasonably  restricted  comf 
In  view  of  the  foregoing  principles,  it  remains  for  us  to  e 
the  contract  which  is  alleged  to  be  in  violation  of  the  ai 
act,  but  before  doing  so  a  preliminary  observation  will  not 
of  place.     The  anti-trust  act  is  a  crimijial  statute,  and  it 
not  be  so  construed  as  to  subject  persons  to  the  penalties  1 
imposed  unless  the  contract  complained  of  is  one  that  is 
within  the  provisions  of  the  statute.      It  is  also  well  t 
that  the  case  comes  before  us  simply  on  bill  and  answer.    T 
alleges  that  its  purpose,  and  that  of  the  association  formed  ui 
was  to  suppress  competition,  enhance  rates  of  freight,  and 
polize  the  traffia     The  answers  deny  these  averments,  and 
that  the  purpose  of  the  contract  and  association  was  to  carr 
effect  the  provisions  of  the  interstate  commerce  act,  and  to 
rates  public  and  steady.    The  bill  alleges  that  the  effect  of  tt 
tract  and  association  has  been  to  raise  the  rates  of  freight 
those  which  the  public  might  have  reasonably  expected  to  < 
from  free  competition.    The  answers  deny  this  allegation,  an* 
that  the  effect  has  been  to  maintain  reasonable  rates,  anc 


more  thaa  200  reductions  of  rates  have  been  efiected  through  the 
associatioiL  Upon  a  hearing  on  bill  and  answer  the  averments  of 
fact  contained  in  the  bill  are  OTercome  by  the  denials  of  the  an- 
swer, and  the  averments  of  fact  in  the  answer  stAnd  admitted. 
Tainter  v.  Clark,  5  Allen,  66;  Brinckerhoff  v.  Brown,  7  Joiina. 
Ch.  217  ;  Perkins  v.  Nicbola,  11  Allen,  642. 

The  result  is  that  the  government's  right  to  relief  here  rests  up- 
on the  contract  itself,  and  the  fact  that  the  rates  maintained  under 
it  have  not  been  unreasonable,  and  that  manj  reductions  have 
been  made  under  its  operation.  The  ordinary  rules  of  intt-rjireta- 
tion  must  then  be  applied  to  the  language  of  this  contract,  and,  if 
it  appears  that  its  purpose  and  tendency  were  to  unreasonably  re- 
strict competition,  it  must  be  declared  il1^;al.  Billon  v.  Barnard, 
21  Wall.  430,  437  ;  Interstate  Land  Co.  v.  Maxwell  Land  (jraut 
Co.,  139  U.  &  569,  577  ;  11  Sup.  Ct.  Rep.  656. 

In  construing  the  contract  it  must  also  be  remembered  that 
fraud  and  ill^ality  are  not  to  be  presumed,  and  that  the  purpose 
of  the  contract  is  that  which  is  clearly  manifest  by  its  terms.  Iq 
Mitchell  V.  KejQolds,  supra,  the  unfortunate  remark  "thatwhere- 
ever  such  contract  slat  indifferenter,  and  for  aught  appears,  may  be 
either  good  or  bad,  the  law  presumes  it  prima  fade  to  be  twd," 
fell  from  Chief  Justice  Parker.  This  seems  to  be  the  reverae  of 
the  proposition  that  every  man  is  presumed  to  be  innocent  until  he 
is  proved  to  be  guilty.  It  has  long  been  repudiated  by  the  courts 
of  England  and  America.  The  burden  is  on  the  party  who  seeks 
to  put  a  restraint  upon  the  freedom  of  contract  to  make  it  plainly 
and  obviously  clear  that  the  contract  is  against  public  policy,  and 
the  true  rule  of  construction  is  that  neither  fraud  nor  ille^lity  is 
to  be  presumed,  but  tlie  contract  is  to  be  assumed  to  have  been 
made  in  good  faith  for  the  purpose  which  appears  on  the  face  of 
it,  and  not  colorably  for  any  other  Registering  Co.  v.  Sampson, 
L  R  19  Eq.  4(i2 ;  Tallis  v.  Tallis.  1  El.  i  BL  391 :  Rousillon  v. 
Rousillon,  14  Cli.  Div.  351.  365:  Stewart  v.  Transportation  Ca, 
17  Minn.  372.  391(011.  348):  Mareh  v.  Russel,  66  N.  Y.  288; 
Pliippen  V.  Stickney.  3  Melc  (MaAs.)  384.  889. 

Proceeding  then,  to  an  examination  of  the  contract,  we  find  it 
to  be  substantially  as  follows :  In  the  preamble  there  is  a  declara- 
tion ihat  llie  association  is  formed  for  "  mutnal  protection  by  ee- 
tablisitingand  maintaining  reasonable  rates,  rales,  and  regulatioDB^ 
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both  through  and  local"    Article  1  declares  that  sabstantiall 
traffic  competitive  between  two  or  more  members  in  that  part  c 
United  States  between  the  Mississippi  and  Missouri  rivers  ant 
Pacific  ocean  shall  be  governed  by  the  association.    It  is  pro\ 
by  article  2  that  the  association  shall  choose  a  chairman  by 
animous  vote ;    that  there  shall  be  regular  monthly  meeting 
the  association,  in  which  each  member  must  be  representee 
some  responsible  officer  authorized  to  act  definitely  on  all  c 
tions  to  be  considered ;  that  a  committee  shall  be  appointet 
establish  rates,  rules,  and  regulations  for  the  traffic,  and  that  t 
shall  be  put  into  effect;  that  any  railroad  company  may  give 
days'  written  notice  prior  to  any  monthly  meeting  of  any  propi 
reduction  of  rates  or  change  of  rules,  and  eight  days'  notice  a 
the  traffic  of  Colorado  or  Utah  ;   that  thereupon  the  reductioi 
change  shall  be  considered  and  voted  upon  by  the  associatioi 
the  next  monthly  meeting,  and  all  members  shall  be  bound  by 
decision  of  the  association.''  "  unless  then  and  there  the  pai 
shall  give  the  association  definite  written  notice  that  in  ten  d 
thereafter  they  shall  make  such  modification  notwithstanding 
vote  of  the  associaton  ;  "   that  any  member  may  without  not 
at  its  peril,  make  any  rate,  rule,  or  regulation  necessary  to  n 
the  competition  of  outside  lines,   subject  to  a  liability  to  pa 
penalty  of  $100  if  the  association  decides  by  a  two-thirds  vote  t 
the  rate,  rule,  or  regulation  was  not  necessary  for  that  purpo 
that  all  arrangements  with  connecting  lines  for  the  division 
through  rates  relating  to  traffic  covered  by  the  agreement  sh 
be  made  by  authority  of  the  association,  and  that  the  chairnr 
of  the  association  shall  punish  violations  of  the  agreement  by  fii 
not  exceeding  $100  in  any  case.     Article  3  makes  the  chairm 
the  executive  officer  of  the  association,  requires  him  to  publish  a 
furnish  to  the  members  of  the  association  the  rates,  rules,  a 
regulations  established,  and  all  changes  in  them,  and  requires  h 
to  enforce  the  provisions  of  the  contract     Article  4  prohib 
under  billing  or  billing  at  a  wrong  classification     Articles  5  ai 
6  provide  for  the  appointment  of  the  necessary  employees  and  t 
payment  of  the  necessary  expenses  of  the  association.     Article 
provides  for  arbitration  in  case  the  managers  of  the  parties  to  tl 
agreement  fail  to  agree  upon  any  question  arising  under  it ;  ar 
article  8  provides  that  any  member  may  withdraw  from  the  a 
sociation  on  thirty  days'  notice. 


It  ia  obvious  at  a  glance  that  this  agreement  is  not  affected  bj 
any  of  the  vices  of  an  ordinary  pooling  contract  The  income  of 
each  member  of  the  as30ci:Ltio]t  under  the  terms  of  the  i^reement 
ia  atill  measured  by  the  amount  of  freight  and  the  number  of  pas- 
sengers it  carries,  and  it  is  slill  to  the  interest  of  each  member  of 
the  association  to  make  that  patronage  as  great  as  possible,  bv 
affording  to  the  public  superior  facilities  for  safe,  speedy,  and  con- 
venient transportation.  Under  the  operation  of  the  agreemenl, 
each  company  must  still  compete  with  its  associate  members  in 
the  cltarscter  of  its  roadbed,  quality  of  ita  equipments,  length  of 
route,  convenience  of  its  terminal  facilities,  and  in  the  efficiency 
of  its  management,  for  all  of  these  considerations  will  necesMrily 
have  a  marked  influence  upon  the  amount  of  its  patronage. 

In  otiier  of  its  features,  also,  the  contract  is  not  subject  to  criti- 
cism. In  these  days,  wlien  persons  engaged  in  many  other  call- 
ings and  avocations  are  in  the  habit  of  meeting  at  intervals,  as 
associations  for  the  purpose  of  cultivating  more  friendly  relations 
and  CHtablishiDg  regulations  conducive  to  the  general  welfare  of 
the  trade,  it  ia  difficult  to  see  upon  wliat  just  grounds  representa- 
tive.s  of  railway  companies  can  be  denied  tlie  right  of  forming  as- 
sociations  for  tlie  purpose  of  friendly  conference  and  to  formulate 
rules  and  regulations  to  govern  railway  traffic  The  fact  titat  the 
bi'siiiess  of  railway  companies  is  irretrievably  interwoven,  that 
they  interchange  cars  and  traffic,  that  tbey  act  as  agents  for  each 
other  in  the  delivery  and  receipt  of  freight  and  in  paying  and  col- 
lecting freight  charges,  and  that  commodities  received  for 
transportation  generally  p.is.'i  through  the  hands  of  several  carriers, 
renders  it  of  vital  importance  to  the  public  that  uniform  rules  and 
regulations  governing  railway  traffic  should  be  frame<l  by  those 
who  have  a  practical  acquaintance  with  the  subject,  and  that  ihei? 
should  be  promulgated  and  faithfully  observed.  The  advisability 
of  establisiiing  such  rules  and  regulations  in  the  mode  above  in- 
dicated, particularly  for  the  uniform  classification  of  freight,  has 
been  frequently  pointed  out  in  the  reports  of  ibe  interatute  com- 
merce commission.  Indeed,  the  benefits  that  would  result  from 
uniform  rules  and  regulations,  and  from  uniformity  in  the  classifi- 
cation of  freight,  seem  to  us  so  obvioua  that  we  need  not  slop  to 
enumerate  them. 

We  are  of  the  opinion,  therefore,  that  the  stipulations  of  this 


agreement  enjoining  a  monthly  conference  between  representutives 
of  the  various  membera  of  tlie  association,  and  tlie  appointment  of 
a  committee  to  formulate  rules  and  regulations  governing  the 
traffic  embraced  by  the  agreement,  are  not  only  not  opposed  to 
public  policy,  but,  if  ■  faithfully  carried  out,  will  tend  to  promote 
the  public  interests.  It  is  also  obvious,  we  think  that  the  stipula- 
tion requiring  five  days'  written  notice  of  a  proposed  reduction  in 
rates  does  not,  in  and  of  itself,  render  the  contract  unlawful.  It 
is  certain  that  a  contract  not  to  reduce  established  rates  without  a 
public  uotice  of  three  days,  and  not  to  inci'ease  them  without  a 
notice  of  ten  days,  would  not  be  gainst  public  policy,  because 
the  interstate  commerce  act  has  prohibited  such  changes  with  leas 
notice.  The  plain  object  of  this  provision  was  to  prevent  competi- 
tors from  resorting  to  secret,  unfair,  and  ruinous  methods  of  war- 
fare, to  make  competition  fair  and  open,  and  to  enable  shippers  to 
modify  their  action  to  suit  the  coming  changes.  There  is  no  pur- 
pose of  the  provision,  or  of  the  policy  that  dictated  it,  that  would 
not  be  as  well,'  if  not  better,  served  by  a  notice  of  fifteen  or  forty 
days,  as  one  of  three  days. 

But  it  is  urged  that  the  contract  in  question  restrains  competi- 
tion in  rates,  and  is  therefore  unlawful.  That  it  does  have  some 
tendency  to  check  competition  in  that  respect  will  not  be  denied ; 
but  that  the  restraint  imposed  is  slight,  that  there  is  abundant 
room  within  the  terms  of  the  agreement  tor  the  play  of  all  the 
healthy  forces  of  competition,  and  that  it  has  a  pronounced  tend- 
ency to  prevent  sudden  and  violent  fluctuations  in  rat£s,  commonly 
termed  "  rate  wars,"  seems  to  us  to  be  equally  manifest  It  is  not 
reasonable  to  suppose  that  any  member  of  the  association  which, 
by  virtue  of  its  situation,  can  really  afford  to  transport  freiglit  or 
passengers  between  any  two  competitive  points  for  a  substantially 
less  sum  than  its  competitors,  will  be  likely  to  forego  the  advant- 
age that  its  situation  gives  it,  even  under  the  operation  of  the 
agreement.  It  is  much  more  probable  that  under  the  operation  of 
the  agreement,  as  under  the  influence  of  free  competition,  tho  rates 
between  competitive  points  will  be  largely,  if  not  entirely,  based 
upon  the  rate  which  the  road  having  the  shortest  line  and  best 
facilities  esteems  fair  and  reasonable  compensation. 

It  will  be  observed  that  under  the  terms  of  the  agreement  no  mem- 
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I>er  of  the  association  has  bound  itself  to  be  governed  by  a  rate  fixed 
by  a  vote  of  the  majority  for  a  longer  period  than  ten  d:iya  utter 
llie  monthly  meeting  next  succeeding  its  notification  of  a  proposed 
change  in  rates ;  and  for  that  reason  the  limitation  imposed  by  tlie 
contract  upon  the  right  of  a  member  of  the  association  to  adopt 
such  a  rate  as  it  sees  6t  is  very  slight,  and  the  power  reposed  in 
the  association  is  correspondingly  small.  We  fail  to  see,  therefore, 
that  the  natural  or  probable  effect  of  this  contract  will  be  to  sensi- 
bly raise  either  freight  or  passenger  rates  above  the  lovel  which 
they  would  attain  under  the  influence  of  what  is  termed  "  unre- 
stricted competition."  On  the  other  hand,  it  seems  highly  pro- 
bable that  the  contract  in  question  will  preveotaudden  and  violent 
fluctuations  in  freight  rates,  such  as  often  upset  the  business  cal- 
culations of  entire  communities,  and  that  this  was  one  of  the  main 
reasons  which  led  to  the  formation  of  the  association.  We  are  also 
persuaded  that  it  will  have  a  sensible  tendency  to  induce  a  more 
uniform  system  of  ctassiScation  throughout  the  great  region  where 
the  association  operates,  and  nlao  to  induce  the  establishment  of  a 
more  perfect  co<le  of  rules  and  regulations  governing  freight  inifGa 

It  may  also  tend  to  prevent  stealthy,  secret  and  unfair  metliods 
of  warfare,  and  to  make  the  strife  for  patronage  among  the  mem- 
bers of  the  association  open,  fair,  and  honombla  All  of  these  are 
objects  that  are  in  line  with  the  true  spirit  of  the  interstate  com- 
merce act  and  an  intelligent  public  policy. 

The  result  is  that  this  contract  in  view  of  ail  the  circumstances 
of  the  case  and  the  situation  of  the  parties  thereto,  does  not  impose 
such  unreasonable  restraints  on  competition  as  will  warrant  us  in 
holding  that  it  is  one  of  those  contracts  or  conspiracies  in  restraint 
of  trade  and  commerce  among  the  several  states  which  fall  witbin 
the  inhibition  of  the  anti-trust  act  of  July  2,  1890. 

Nor  is  there  any  monopoly  of  trade,  or  any  attempt  to  mon- 
opolize trade,  within  the  meaning  of  that  act,  evidenced  by  tJiis 
contract  So  far  as  can  be  learned  from  it,  the  association  has 
never  intended  tD  have  and  never  has  had  or  attempted  to  hare, 
any  trade.  Il  has  not  held  or  attempted  to  obtain  or  hold  any 
property  except  the  moneys  necessary  for  the  bare  expenses  re- 
quired to  pay  its  officers  and  employes. 

It  has  been  and  is  a  mere  adviser  with  its  members  upon  dis- 
puted questions  submitted  by  the  contract  to  its  consideration. 


So  far  as  can  be  learned  from  the  contract,  each  membur  of  the  I 

association  is  striving  with  every  other  in  ita  territory,  whether  I 

a  member  of  the  association  or  not,  to  divert  from  the   latter  and  I 

gatlier  to  itself  all  possible  trade.     There  are  provisions  in   the  I 

contract  that  the  chairman  may  authorize  members  to  meet  the  I 

rates  of  competitors  who  are  not  members  of  the  association,  and 
that  any  member  may  meet  the  rates  of  such  a  competitor  at  its 
peril  but  these  provisions  were  necessary  for  the  protection  of 
members  of  the  associatioa  against  the  attacks  of  non-members. 

Without  such  provisions  unreasonably  low  rates  established  by 
the  latter  would  draw  away  the  business  of  the  membera,  and  de- 
prive them  of  the  opportunity  to  compete  on  equal  terms.  These 
provisions  give  no  company  any  higher  right  or  greater  power 
than  it  had  before  the  contract  was  made,  but  simply  reserved  to 
each  the  privilege  of  exercising  its  original  right  to  meet  coni peti- 
tion without  giving  the  fifteen  days  notice  in  case  of  a  warfare 
upi>n  it  by  a  non-member, 

A  monopoly  of  trade  embraces  two  essential  elements  :  (1)  The 
acquisitioa  of  an  exclusive  right  to,  or  the  exclusive  control  of, 
that  trade  and  (2)  the  exclusion  of  all  others  from  that  right  and 
control  There  is  nothing  in  this  contract  indicating  any  purpose 
or  attempt  to  obtain  such  a  monopoly.  The  great  transportation 
systems  of  tlie  Great  Northern  Railway  Company,  the  Northern 
Pacific  Railroad  Company,  the  Southern  Pacific  Railroud  Com- 
paTiy,  and  tlie  Texas  Pacific  Railroad  Company  were  operated  in 
the  region  subject  to  the  regulations  of  this  association,  but  none 
of  these  companies  were  members  of  it;  and,  even  if  they  had  been 
there  would  still  have  been  no  evidence  of  any  attempt  to  monopol- 
ize trade  here,  because  each  member  is  left  to  compete  with  every 
other  for  its  share  of  the  traffic.  In  re  Greene,  52  Fed.  Rep.  104, 
115. 

The  position  that  these  railroad  companies  have  so  far  disabled 
themselves  from  the  performance  of  their  public  duties  by  the  exe- 
cution of  this  contract  as  lo  give  ground  for  the  avoidance  of  the 
contract,  and  for  a  forfeiture  of  their  tranchiaes,  cannot  be  success- 
fully maintained.  It  is  well  settled  upon  principle  and  authority 
that,  where  a  corporation  by  a  contract  entirely  or  substantially 
disables  itself  from  the  performance  of  the  duties  to  the  public 
imposed  upon  it  by  the  acceptance  of  its  charter,  the  contract  is 
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void,  and  its  franchise  may  be  forfeited.  The  reasons  for  this  rule, 
and  some  of  the  limitations  of  it,  were  stated  by  this  court  in 
Union  Pac.  Ry.  Co.  v.  Chicago,  R  I.  &  P.  Ry.  Co.,  51  Fed.  Rejx 
S09,  317-821  ;  2  C.  C.  A.  174,  230.235 ;  and  it  is  unnecessary  to 
repeat  them  here.  It  goes  without  saying  that  this  rule  in  noway 
limits  the  power  ot  a  corporation  to  discharge  its  duties  through 
agents  of  its  own  selection.  There  is  no  doubt  that  each  of  these 
corporations  could  lawfully  appoint  an  expert  or  a  committee  of 
experts  upon  the  subject  of  classification  and  rates  of  freight  upon 
its  road,  empower  him  or  them  to  fix  the  rates,  and  then  maintain 
them  for  forty  days  unchanged  Practically  the  fifteen  representa- 
tives of  these  companies,  at  a  meeting  of  the  association^  their 
chairman  and  their  committee  that  originally  fixed  the  rates  and 
rules,  together  constitute  an  advisory  committee  on  rates  and  rules 
of  trdffic,  composed  of  men  whose  intimate  knowledge  of  the  needs 
of  the  shippers,  and  of  the  character  and  quantities  of  the  com- 
modities transported  through  the  different  portions  of  the  wide 
area  tmversed  by  these  railroads,  and  whose  wide  ex|>erience  in 
the  effect  of  various  rates  upon  the  accommodation  of  the  public 
and  the  business  of  the  companies  fit  them  well  to  caref  uUy  con- 
sider and  wisely  establish  just  and  reasonable  rates  throughoat 
this  territory.  Such  a  committee  each  company  acting  independ- 
ently might  have  appointed,  and  it  is  not  perceived  that  the  tact 
that  two  or  more  companies  appoint  the  same  men  to  establish 
rates  and  rules  for  the  traffic  upon  their  respective  roads  in  any  way 
invalidates  the  appointment  of  either.  Moreover,  the  power  dele- 
guteil  to  the  association,  its  committee  and  chairman,  is  so  limited 
in  extent  and  so  restricte^l  in  time  that  it  is  hardly  worthy  of  serioos 
consideration  as  the  ground  for  the  avoidance  of  a  contract  and 
the  forfeiture  of  a  franchise.  The  power  granted  to  the  committee 
originally  cliosen  to  establish  the  rates  and  rules  expired  by  limita- 
tion upon  a  thirty  days'  notice  of  withdrawal  from  the  association; 
the  power  of  the  association  itself  to  prevent  modifications  and 
changes  in  the  rules  and  rates  established  ceases  after  fifteen  days, 
notice  of  an  intention  to  make  the  modifications  and  changes  not- 
withstanding its  action.  It  is  true  that  there  is  a  provision  in  the 
sevvnd  article  of  the  agreement  that  regular  meetings  of  the  associa- 
tions shall  be  held,  "  unless  notice  shall  be  given  by  the  chairman 
that  the  business  to  be  transacted  does  not  warrant  calling  the 


members  together,"  but  the  remark  of  the  counsel  for  the  govern- 
ment that  this  gives  the  chairmaa  power  to  prevent  the  conaidera- 
tioa  of  proposed  changes  in  rates,  and  thus  to  maintain  them  inde- 
finitely by  preventing  a  meeting  of  the  association,  cannot  be 
seriously  considered.  The  effect  of  the  contract  is  that,  when  a 
company  gives  notice  of  a  proposed  change  of  any  importance,  . 
the  meeting  shall  be  held.  Such  a  notice  presents  business  to  be 
transacted  that  does  warrant  calling  the  members  together.  If, 
under  such  circumstances,  the  chairman  gives  notice  that  there  is 
no  such  business,  he  violates  the  contract  The  presumption  is 
that  he  will  not  violate  it;  and,  if  he  does  do  so,  that  is  no  ground 
for  an  avoidance  of  the  contract 

The  result  is  that  neither  this  contract  nor  the  association  form- 
ed under  it  can  be  held  to  be  obnoxious  to  the  provisions  of  the 
anti-trust  act  in  view  of  the  facts  admitted  by  the  pleadings  in  this 
suit,  and  in  the  absence  of  other  evidence  of  their  consequences 
and  effect 

Many  of  the  considerations  to  which  we  have  referred  are  pre- 
sented upon  the  argument  of  the  question  whether  or  not  the  anti- 
trust act  applies  to  or  in  any  way  governs  transportation  com- 
panies that  are  engaged  in  that  part  of  interstate  and  international 
commerce  which  consista  solely  of  the  transportation  of  persons 
and  property,  in  view  of  the  vei'y  substantial  regulation  of  this 
part  of  commerce  provided  by  the  interstate  commerce  act  The 
views  we  have  expressed  render  it  unnecessary  to  determine  this 
question,  and  we  express  no  opinion  upou  it  We  rest  this  de- 
cision on  the  ground  that,  if  the  anti-trust  acts  applies  to  and 
governs  interstate  and  international  transportation  and  its  instru- 
mentalities, the  contract  and  association  here  in  question  do  not 
appear  to  be  in  violation  of  it 
■The  decree  below  is  affirmed,  without  costs. 

Thaykb,  D.  J..  concur& 

Sbiras  D.  J.,  (dissenting.)  I  am  unable  to  concur  in  the  con- 
clusion reached  by  the  majority  of  the  court  in  this  case,  and  pro- 
pose to  state  the  reasons  for  such  nonconcurrence. 

Assuming  that  the  anti-trust  act  of  July  2,  1890,  is  applicable 
to  interstate  railroad  companies  and  the  business  transacted  by 
them,  it  seems  to  me  entirely  clear  that  the  contract  entered  into 


purpose  of  engagiug  tberein.  Thus  iu  Gibbs  v.  Gas  Co.,  130  U. 
S  396,  9  Sup.  Cl  Rep.o53,  the  supreme  court,  iw  speaking  by  Mr. 
Cliiet  Justice  Fuller,  declared  that — "  The  supplying  of  illuniina- 
tiug  gas  is  a  business  of  a  public  mature  to  meet  a  public  necessity 
It  is  not  a  busine.'S  like  that  of  an  ordinary  corporation  engaged 
in  the  manufacture  of  articles  that  may  be  furnished  by  individual 
effort  *  *  *  Hence,  while  it  is  justly  urged  that  those  rules 
wliicb  say  that  a  given  contract  is  against  public  policy  should 
not  be  arbitrarily  extended  so  as  to  intefere  with  the  fi'eedom  of 
contract,  (Registering  Co.  v.  Sampson,  L.  R  19  Eq.  462,)  yet  in  the 
instanceof  business  of  such  character  that  it  presumably  cannot  be 
restrained  to  any  extent  whatever  without  prejudice  to  the  public 
interest,  courts  decline  to  enforce  or  sustain  contracts  imposing 
such  restraint,  however  partial,  because  in  contravention  of  pub- 
lic policy.  This  subject  is  much  considered,  and  tlie  authorities 
cited,  in  West  Virginia  Tranap.  Co.  v  Ohio  River  Pipe  Line  Co., 
22  W.  Vji..  600:  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gas- 
light A  Coke  Co.,  121  III.  530,  13  N.  R  Rep.  169;  Western 
Union  Tel.  Ca  v.  American  Union  Tel.   Co.,   65  Ga.   160.     *     * 

*  Innumerable  eases,  however,  might  be  cited  to  sustain  the 
proposition  that  combinations  among  those  engaged  in  business 
impressed  with  a  public  or  quasi  public  character,  which  are  man- 
ifestly prejudicial  to  the  public  interest,  cannot  be  upheld." 

In  West  Vii^nia  Transp.  Co.  v.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  600,  it  is  said:  "It  there  be  any  sort  oC  business  which 
from  its  peculiar  character  can  l>e  restrained  to  no  extent  what- 
ever without  prejudice  to  the  public  interest,  then  the  courts 
would  be  compelled  to  hold  void  any  contract  imposing  any  re- 
straint, however  partial,  on  this  peculiar  business,  provided,  of 
course,  it  be  shown  clearly  that  the  peculiar  business  thus  at- 
tempted to  be  restrained  is  of  such  a  character  that  any  restraint 
upon  it,  however  partial,  must  be  regarded  by  the  court  as  preju- 
dicial to  the  public  interest" 

In  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke 
Co.,  121  III.  530,  13  N.  E.  Rep.  169,  it  is  declared  thatr-"The 
ordinary  rule  that  contracts  in  partial  restraint  of  trade  are  not 
invalid  does  not  apply  to  corporations  like  appelant  and  appellee, 
because  they  were  engaged  in  a  public  business,  and  in  furnishing 


that  which  waa  a  matter  of  public  concerD  to  all  the  inhabitants 
ol  the  city." 

It  is  not  necessary  to  extend  the  citation  of  authorities  upon 
this  general  proposition,  but  it  is  of  vital  importance  to  bear  in 
mind  the  distinction  that  exists  in  this  particular  between  private 
individuals  or  corporations  engaged  in  ordinary  business  avoca- 
tions and  public  corporations  engaged  in  the  performance  of  a 
public  or  governmental  duty,  like  that  of  building  and  operating 
a  public  highway  in  the  form  of  a  railway  line. 

From  the  earliest  days  the  duty  of  constructing  and  maintain- 
ing the  public  roads  of  a  country  has  been  recognized  as  one  in- 
cumbent upon  the  government  To  secure  the  construction  of  a 
railway  running  over  the  property  of  many  individuals,  the  right 
of  eminent  domain  must  be  called  into  exercise,  and  thus  the 
character  of  a  public  enterprise  is  impressed  upon  it  both  by  rea- 
son of  the  purpose  it  is  intended  to  subserve  and  by  reason  of  the 
governmental  power  exercised  in  its  creation  and  maintenance 
So,  also,  corporations  created  for  the  purpose  of  building  and 
operating  public  higiiways  in  the  form  of  railroads  are  of  neces- 
sity public,  not  private,  corporations,  because  they  are  formed 
for  the  purpose  of  engaging  in  the  public  work  of  constructing  and 
operating  a  highway  for  the  use  of  the  people  at  large,  and  be- 
cause they  are  autliorized  to  call  into  exercise  the  governmental 
right  of  eminent  domain,  a  right  which  cannot  be  lawfully  con- 
ferred upon  a  private  corporation  engaged  solely  in  enterprises 
private  in  their  nature.  The  failure  to  recognize  the  distinction 
existing  between  private  enterprises  carried  on  by  individuals 
or  private  corporations,  and  public  duties  performed  through  the 
agency  of  public  corporations,  in  ray  judgment  has  misled  the 
court  in  reaching  the  conclusion  announced  in  the  majority  opin- 
ion. 

As  applied  to  private  associations,  the  modern  authorities  un- 
doubtedly sustain  the  proposition  laid  down,  "  that  it  is  not  the 
existence  of  the  restriction  of  competition,  but  the  reasonableness 
of  that  restriction,  that  is  the  test  of  tlie  validity  of  contracts  that 
are  claimed  to  be  in  I'eslraintof  trade ; "  but  that,  in  my  judgment, 
is  not  the  test  of  validity  when  the  action  of  public  corporations 
relative  to  public  duties  is  brought  in  question. 

Parties  engaged  in  themanufactui-eorsaleof  lumber,  dry  goods. 
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or  other  like  articles  primarily  owe  no  duty  to  the  public  in  cod- 
DectioQ  therewith.  They  may  limit  or  enlarge,  continue  or  dis- 
continue the  buaiDesB,  aa  they  please,  and  may  cbar^  exorbitant 
prices  or  the  contrary.  In  these  particular  they  owe  no  special  duty 
to  the  public,  For  they  are  not  exercising  any  sovereign  or  public 
powere  in  carrying  on  such  private  enterprises,  nor  are  they  chained 
with  tlie  performance  of  a  public  duty.  Hence  they  are  at  liberty 
to  enter  into  contracts  with  other  private  parties  engaged  in  Vike 
pursuits  which  may  tend  to  regulate  or  restrict  the  business  carried 
on  by  them,  subject,  however,  to  the  rule  that  restrictions  unrea- 
sonably affecting  the  freedom  of  trade  and  commerce,  cannot  be 
flustained,  because  thereby  the  public  interests  are  affected. 
Touching  contracts  between  private  parties  in  regard  to  pursuits 
essentially  private  in  their  nature,  the  test  o£  validity  we  thus  find 
to  be  the  actual  effect  thereof  on  the  public  welfare.  In  regard  to 
such  private  enterprises  the  public  has  no  voice  in  the  management 
thereof,  nor  any  right  of  dictating  what  shall  or  shall  not  be  done 
by  the  owners  thereof,  nor  have  the  latter  become  bound  to  carry 
on  the  business  in  the  interest  or  tor  the  benefit  of  the  public 
primarily.  The  contrary  is  true  with  regard  to  public  corporations, 
clothed  with  the  power  to  fulfill  public  duties,  and  engaged  in  enter- 
prises the  purpose  of  which  is  to  discharge  a  governmental  duty, 
and  which  require  in  their  performance  the  exercise  of  the  sover- 
eign right  of  eminent  domain. 

Such  public  corporations  owe  primarily  aduty  to  the  community 
and  the  relations  existing  between  themand  thepublicare  in  many 
particulars  radically  different  from  those  pertaining  to  private  cor- 
porations. Neither  extended  argument  nor  the  citation  of  au- 
thorities is  needed  to  show  that  the  business  of  railway  transporta- 
tion is  one  of  a  public  character,  and  which  reaches  and  affects  the 
business  interests  of  the  entire  community.  When  a  highway  in 
the  form  of  a  railroad  is  constructed  and  put  in  operation,  all  parties 
living  in  the  regions  adjacent  thereto  are  dependent  upon  tlie  rail- 
road for  the  carrying  on  of  all  business  which  involvai  the  trans- 
portation of  persons  or  property  in  connection  therewitli.  Tlie 
farmer  is  compelled  to  use  the  railway  for  the  transportation  of  the 
products  of  his  farm  to  market.  The  merchant  must  use  the  same 
agency  in  bringing  to  his  place  of  business  the  merchandise  in 
VOL.  VIII — 71 


United  States  v.  Trans-Missouri  Ft.  Asso.,  ] 

articles  of  prime  necessity  to  the  people  ?   Do  they  not 
food  products  of  the  country,  the  fuel,  and  all  the  oth 
ries  of  life  ?    Do  not  the  rates  charged  for  the  transp 
these  articles  have  as  much  to  do  with  determining 
paid  by  the  community  as  the  rates  charged  by  those 
buying  and  selling  the  same  upon  the  open  market? 
nations  among  the  dealers  in  such  articles  to  avoid  c 
and  enhance  the  cost  to  the  consumer  are  illegal  and 
are  not  combinations  among  common  carriers  engaged  ir 
portation  of  the  same  articles,  tending  to  enhance  the  < 
consumer  by  avoiding  the  effect  of  competition  upon  tl 
of  transportation,  equally  void  ? 

If  I  correctly  understand  the  opinion  of  the  majority,  i 
admitted  that  it  is  the  settled  law  that  contracts  or  eon 
between  producers  or  dealers  in  staple  commodities  of  pri 
sity  to  the  people,  tending  to  monopolize  the  supply  or  ef 
price,  are  contrary  to  public  policy  and  therefore  Void ; 
is  maintained  that  public  corporations  like  railroad  comp 
combine  to  fix  the  rates  to  be  charged  for  the  trausporta 
like  commodities,  which  of  necessity  affects  the  co:^  to 
suraer,  as  well  as  the  value  to  the  producer,  and  that  cont 
arbitrarily  establishing  the  rates  to  be  eharged,  and  avo 
effect  of  competition  thereon,  cannot  be  held  to  be  inval 
it  be  clearly  shown  that  the  rates  tba^  fix:ed  are  unreteor 
seems  to  me  the  two  propositions  are  clearly  at  variance. 

The  right  to  freely  contract  and  combine  possessed  b; 
{>arties  engaged  in  private  pursuits  is  limited  and  denied  ^ 
come  to  deal  with  staple  comtnodities, because  thewholecoi 
is  interested  in  these  articles  of  prime  necessity,  and  any 
affecting  them  affects  the  public ;  and  clearly  public  cor] 
are  under  a  stringent  rule  in  this  particular. 

Unlike  private  parties  engaged  in  private  pursuits,  vrh 
incidentally,  if  at  all,  affect  the  public  welfare,  corporation 
for  the  purpose  of  constructing  and  operating  the  modern 
puV)lic  highways  owe  primarily  a  duty  to  the  public.  T 
created  to  subserve  a  public  purpose,  to  wit,,  to  furnish  th 
for  the  transportation  of  the  people  and  property  of  the  < 
and  they  are  under  constant  obKgation  to  use  their  corporate 


JD  ihe  JDterest  of  and  for  the  benefltol  thecotnmuuity  from  which 
tLese  powers  have  been  derived. 

The  right  to  demand  transportation  for  one's  self  or  property 
over  auch  higliways  belongs  to  every  niember  of  the  coiamuiiiiy, 
and  the  rate  to  be  paid  for  such  service  is  a  question  which  aSecta 
every  one  using  the  liigliway,  and,  in  addition,  every  member  of 
the  community  is  affected  by  the  rates  cbai^ged,  for  the  amouni 
thereof  enters  into  and  uffectfi  the  price  of  every  article  that  is 
bought  and  sold  in  the  community.  The  duty  of  transporting 
pei'sons  and  property  over  a  line  of  railway  is  a  public  duty,  as- 
sumed by  the  corporation  operating  the  particular  line,  and  in  the 
proper  performance  thereof  the  public  has  a  direct  interest  The 
proper  performance  of  this  duty  includes  the  rate  of  com[ien8ation 
to  be  charged  for  the  services  rendered,  and  this  is  a  question  i[» 
which  the  public  has  a  direct  and  most  important  interest,  andnll 
contracts  andcombinations  intended  to  affect  the  rate  to  he  charged 
directly  affect  the  public  welfare.  Clearly,  therefore,  railway 
ti-ansportation  of  persons  and  property  comes  niihin  the  clusses 
of  bu.siness,  which,  in  the  language  of  the  supreme  court  in 
Gihbs  V.  Gas  Co.,  supra,  are  of  such  a  public  character  that 
presumably  they  cannot  be  restrained  to  any  extent  whatever 
without  prejudice  to  the  public  interest 

In  the  opinion  of  the  majority  it  is  practically  assumed  that  the 
same  freedom  to  contract  or  combine  with  others  is  possessed  by 
the  public  corporations  engaged  in  railway  transportation  as  be- 
longs to  private  parties  engaged  in  private  pursuits.  It  does  not  so 
seem  to  me,  either  upon  principal  or  authoriiy.  Private  corporations 
are  not  created  for  the  primary  purpose  of  furthering  the  public 
iriterests,  nor  do  tliey  assume  the  performance  of  a  public  dnty. 
Cuiiducting  private  enterprises  for  private  gain,  there  is  no  pre- 
sumption that  their  acts  will  affect  the  public  welfare,  and  hence 
their  freedom  of  contract  and  action  is  not  to  be  limited  or  denied, 
unless  it  clearly  appears  that  the  interests  of  the  community  will 
be  injuriously  affected  by  the  action  proposed  to  be  taken.  On  the 
otlier  hand,  in  the  case  of  public  corporations  engaged  in  carr^'ing 
on  a  public  enterprise,  it  is  apparent  that  every  course  of  action 
intended  to  affect  the  business  transacted  by  the  corporation  must 
of  necessity  affect  the  public  interests. 

A  railway  corporation  engaged  in  the  transportation  of  the  per- 
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sons  and  property  of  the  coinmunitj  is  always  carrying  on  a  public 
business,  which  at  all  times  directly  aSecta  the  public  welfare.  All 
contracts  or  combinations  entered  into  between  railway  corpora- 
tions, intended  to  I'egulate  the  rates  to  be  charged  the  public  for 
the  service  rendered,  must  of  necessity  a£fect  the  public  interests. 
By  reason  of  this  marked  distinction  existing  between  enterprises, 
inherently  public  in  their  character  and  those  of  a  private  nature, 
and  further  by  reason  of  the  di£fercnce  between  private  persons  and 
corporations  eng^ed  in  private  pursuits,  who  owe  no  direct  or 
primary  duty  to  the  public,  and  public  corporations  created  for  the 
express  purpose  of  carrying  on  public  enterprises,  and  wiiich,  in 
consideration  of  the  public  powers  exercised  in  their  behalf,  are 
under  obligation  to  carry  on  the  work  intrusted  to  their  manage- 
ment primarily  in  the  interest  and  for  the  benefit  of  the  community, 
it  seems  clear  to  me  that  the  same  test  is  not  applicable  to  both 
classes  of  business  and  corporations  in  determining  the  validity  of 
contracts  and  combinations  entered  into  by  those  engaged  therein. 
In  the  case  of  railway  companies  engaged  in  the  public  business 
of  transporting  persons  and  property  from  state  to  state  over  the 
highways  of  the  country,  it  is  in  my  judgment,  clearly  contrary  to 
the  public  welfare,  and  therefore  illegal  for  these  public  coriwra- 
tions  to  enter  into  contracts  and  combinations  intended  to  limitor 
nullify  the  effect  of  free  and  unrestrained  eompetion  upon  the 
rates  to  be  charged  the  public  for  the  services  rendered  in  the  trans- 
portation of  persons  or  property  over  the  public  higliwaj.  So  far 
as  the  national  governmenthas  dealt  with  this  question,  it  has  as  yet 
not  undertaken  to  declare  by  statute  what  rates  shall  be  chai'ged  by 
the  railway  companies,  nor  has  it  established  a  Bxed  maximum  or 
minimum  limit.  In  this  particular  the  public  has  relied  upon  the 
eGfectof  competition  in  keeping  the  rates  charged  within  reasonable 
bounda  Hence  it  is  that  oil  sections  of  the  country  have  so  eagerly 
Rtriven  to  secure  tlie  construction  of  competing  lines  of  railway. 
There  is  scarcely  a  town  or  city  in  the  community  that  has  not  felt 
the  need  of  securing  access  to  rival  lines  of  transportation,  in  oinler 
that  it  might  enjoy  the  benefits  of  competition  in  reducing  the 
freight  and  passenger  tariff:)  of  the  railway  companies.  If,  after 
a  community  has  by  donations  or  taxation  expended  a  lai^e  sum 
in  securing  the  construction  of  a  second  line  of  railway  for  the  pu^ 
poae  of  thereby  enjoying  the  benefita  of  eompetion,  it  is  open  to 


the  two  railway  corporatiooB  to  oombine  together,  aod  b;  contract 
establish  a  tariff  of  rates  which  neith»  company  is  at  liberty  to 
depart  from,  it  is  clear  that  the  commuDity  is  thereby  deprived  of 
its  only  protection  against  unfair  charges. 

In  my  judgment,  the  community  is  absolutely  entitled  to  the  pro- 
tection against  unfair  rates  which  is  afforded  by  free  and  unre- 
stiained  competition  between  tlie  companies  engaged  in  the  trans- 
portation buainess  in  the  country,  and  any  contract  or  combination 
which  is  intended  to  restrict  competition  in  this  particular  is  in- 
imical to  tlie  public  welfare,  and  is  therefore  illegal. 

In  the  opinion  of  tlie  majority  of  the  court  it  is  urged,  in  ssb- 
atance,  that  it  is  lawful  to  place  a  reasonable  restriction  upon  com- 
petition, and  that,  therefore,  tlie  question  in  each  case  is  whether 
the  restriction  placed  upon  competitiou  results  in  the  imposition  of 
unreasonable  rates  in  the  serrioea  rendered.  This  is  the  rule  in 
reganl  to  prii^ate  parties  engaged  in  private  pursuits,  because  as 
to  such  pureuits  a  i-eetriction  upon  competition  does  not  affect  the 
public  unless  it  is  unreasonable,  and  ttie  public  has  no  right  of 
complaint  until  its  interests  are  unfavor^ly  affected;  but,  as  I 
have  endeavored  to  maintain,  in  the  ease  of  public  railway  cor- 
porations, the  work  they  are  engaged  in  is  inherently  of  a  public 
nature,  tind  any  contractor  combination  entered  into  between  tliem, 
intended  to  affect  the  rales  to  be  cliarged,  must  of  necessity  affect 
the  entire  community.  In  view  of  the  public  interest  in  the  rates 
charged  for  transportation  over  the  public  highway,  and  in  the 
absence  of  legislation  affording  other  means  of  protection,  the  com- 
munity cannot  be  deprived  of  the  safeguard  secured  by  free  and 
unrestricted  competition  between  the  different  lines  of  railway  with- 
out placing  the  welfare  of  the  public  in  subjection  to  the  interests 
or  supposed  interests  of  those  managing  these  corporations,  which 
certainly  cannot  be  lawfully  done. 

But  it  may  be  argued  that  due  protection  in  this  particular  is 
afforded  by  holding  that  reasonable  restriction  upon  competition 
as  to  rates  will  be  sustsiined,  and  unrraisonable  restrictions  will  be 
held  invalid.  I  apprehend  tliat  no  other  meaning  can  be  given  to 
this  proposition  tlian  that,  if  Uie  rates  established  under  a  given 
restriction  upon  competition  are  reasonable,  then  they  willbesus- 
tained  ;  otherwise  not  The  reasonable  rates  which  the  oommonity 
is  entitled  to  enjoy  are  those  which  result  from  free  and  unrestrained 
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it  would  not  do  to  accept  as  a  standard  rates  fixed  by  a  combina- 
tion, for  it  could  not  be  known  that  tbese  rates  are  reasonable,  and 
the  proposed  sttindaixl  would  be  withoDt  value  as  evidence.  The 
difficulties  that  would  of  necessity  be  encountered  by  any  citizen 
in  establishing  the  unreasonableness  of  a  particular  rate  charged 
him  are  such  as  to  render  a  remedy  by  that  method  of  no  value 
and  lience  it  is  that  at  all  times  the  citizen  is  entitled  to  the  pro- 
tection afforded  him  by  absolutely  free  competition  between  rail- 
way companies.  Any  contract  or  combination  which  tends  to  de- 
prive the  citizen  of  the  protection  thus  afforded  him  is  contrary 
to  public  |ioHcy. 

Ill  the  opinion  of  the  majority  a  very  full  and  careful  analysis 
is  made  of  the  various  provisions  of  the  contract  entered  into  by 
tho  defendant  companies,  and  the  benefits  to  be  derived  therefrom 
are  pointed  out  I  do  not  doubt  that  in  many  respects  the  pro- 
visions of  this  contract,  if  carried  out,  would  operate  beneficially 
for  the  companies  and  without  injury  to  the  public  ;  but  the  ille- 
gality of  the  contract,  in  my  judgment,  lies  in  the  fact,  that  its 
main  purpose  is  to  protect  the  companies  from  the  effects  of  free 
competition  in  reducing  the  rates  to  be  collected  ferthe  transporta- 
tion of  freight  over  the  lines  of  railway  operated  by  the  contract- 
ing corporations.  Certainly  the  defendants,  if  they  considereti 
themselves  bound  by  this  agreement,  were  no  longer  at  liberty  to 
compete  with  each  other  in  the  matter  of  rates  to  he  charged  the 
public. 

The  ratesare  to  be  established  by  a  committee,  and  are  to  he 
observed  by  all  the  contracting  parties,  with  aliability  to  a  penalty 
for  any  breach  of  tlie  contract  It  is  clearly  evident  that  the  de- 
fendants eiiteied  into  tiiia  contract  in  tlie  expectation  tliat  thereby 
a  schedule  of  rates  would  be  fixed  which  would  differ  from  tlioae 
wliich  would  prevail  in  the  absence  of  such  concerted  action. 

The  several  companies  are  no  longer  left  free  to  fix  rates  basal 
upon  considerations  pertaining  to  their  own  lines  of  railway,  the  cost 
of  ojieratiug  the  same,  and  the  facilities  possessed  for  handling  tiie 
business.  If  the  making  and  enforcement  of  this  contract  would 
not  have  the  effect  of  establishing  a  schedule  of  rates  other  and 
different  from  what  would  obtain  in  the  absence  of  tlie  contmct, 
what  induced  the  companies  to  enter  into  it?  I  can  place  no 
other  construction  upon  this  contract  than  that  its  main  object 
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was  to  remove  the  question  of  rates  from  the  field  of  c 
In  my  judgment  it  is  not  necessary  to  enter  upon  a  mir 
nation  of  the  averments  made  in  the  bill  and  denied  o 
in  the  answer.     The  bill  charges  and  the  answer  admit 
defendant  companies  entered  into  the  contract  in  qu( 
the  main  issue  in  controversy  is  as  to  the  validity  o 
tract     As  I  constnie  it,  the  invalidity  thereof  is  appa 
its  face,  in  that  it  clearly  appears  that  the  purpose  of  tl 
was  to  establish  by  agreement  a  schedule  of  rates  whi 
bind  all  the  contracting  companies,  and  which  each  con 
bound  to  enforce  as  against  its  patrons  ;  thus  depriving 
of  the  protection  resulting  from  free  and  unrestrained  c< 
between  these  public  corporations.     It  matters  not  tha 
ticular  rates  now  enforced  under  this  contract  may  1 
reasonable.     That  is  not  the  question.     The  point  to   h 
is  whether  these  public  corporations,  engaged   in  a  pul 
prise,  have  the  right  to  agree  that  they  will  cease  to  con 
each  other. 

Whether  these  corporations  shall  or  shall  not  be  relic 
the  effects  of  free  and  fair  competition  in  the  cairrjing  < 
public  work  they  are  engaged  in  is  a  question  to  be  d( 
the  people,  acting  througli  the  proper  governmental  ag 
is  not  for  the  railway  companies  to  decide  when  they  wil 
with  each  other  and  when  they  will  not  The  public  w 
mands  that  they  should  remain  always  subject  to  the  op 
this  principle  of  free  competition,  unless  they  are  freed  i 
by  legislative  action,  whereby  other  safeguards  are  subst 
that  afforded  the  public  by  the  operation  of  the  principL 

If  I  correctly  apprehend  that  portion  of  the  majority 
which  deals  with  the  effect  of  the  the  interstate  coramei 
is  therein  argued  that  this  act  radically  changes  the  rigl 
railway  companies  and  the  public  in  this  particular,  ar 
was  intended  thereby  to  free  the  companies  from  the  effec 
competition.  With  all  due  deference  to  my  brethren,  I 
be  permitted  to  say  that  it  seems  to  me  that  the  opinioi 
loses  sight  of  the  distinction  existing  at  the  common  law 
parties  following  private  pursuits  and  public  corporations 
in  public  enterprisea 
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The  inl«i-atate  commerce  act  did  not  materially  ciiinige  tlie  rights 
pertainiiig  to  tlie  puLtlic  ItcreatedcenainiDacliineiy  lortliebelter 
enfoFceineDlaiul  protactiou  c^  the  public  intereets,  but  the  rights  to 
be  probeoted  were  akeady  in  existence,  and  tbe  statute  tn  this  re- 
spect ie  only  declaratory  of  common  law  principlee.  Before  tbe 
enactment  of  that  statote,  railway  compaaies  were  recc^ized  to 
be  public  corporations,  charged  with  the  duties  and  obligadoos  per- 
taining thereto.  Aa  eommon  carriers  they  were  under  legal  obliga- 
tiooe  to  deal  with  ^e  public,  and  to  afford  equal  facilities  to  e^'ery 
citizen,  and  ibey  were  only  entitled  to  demuid  reaaonable,  and 
not  exorbitant  oompensation  for  tlte  aervicen  rendered  by  them. 
Tbe  purpose  of  tbe  interstate  commerce  act  was  not  so  much  to 
change  the  legal  rights  of  tbe  common  carriers  and  of  the  public 
as  it  was  to  compel  a  change  in  the  practices  of  the  railroad 
companies,  and  to  enforce  compliance  on  their  part  with  thedatiea 
and  obligations  which  rested  upon  them  under  the  principles  of 
the  common  Ian.  The  line  of  argument  followed  by  the  majority 
seems  to  assume  that  the  main  purpose  of  the  interstate  commerce 
act  is  to  regulate  tie  relatione  between  the  competing  lines  uf  rail- 
way, end  to  protect  the  weaker  lines  of  railway  and  the  capital 
invested  therein  from  being  absorbed  by  the  stronger  competitor. 
That  there  are  evite  of  this  nature  of  great  magnitade  is  not  to  be 
denied,  but  the  interstate  commerce  act  was  not  enacted  for  their 
eradication. 

The  primary  purpose  of  that  act  was  to  deal  with  the  relations 
existing  between  tlie  common  carriers  and  the  public,  and  to  en- 
force tlie  rights  of  the  latter.  Experience  had  shown  that  railway 
companies  had,  in  many  instances,  favored  particular  localities 
or  particular  parties  or  particular  classes  of  business  at  the  expense 
of  the  community  at  large,  and  the  act  was,  in  the  language  used 
by  the  supreme  court  in  Railway  Ca  v.  Goodridge,  149  U.  S  680; 
13  Sup.  Ct.  Rep.  970,  intended  "  to  cut  up  by  tl»e  roots  the  entire 
system  of  rebates  and  discriminations  in  favor  of  particular  locali- 
ties, special  enterprises,  or  favored  corporations,  and  to  put  all 
sliippefs  on  an  absolute  equality."  Tiie  uniformity  and  equality 
of  mtes  sought  to  be  secured   by  that  act  are  not  between  the 


transportation  of  the  products  of  the  country.  Competitloo,  tree 
and  uorestricted,  is  the  geoerul  rule  which  governs  all  the  ordinary 
business  pursuits  and  transactions  of  life.  Evils,  as  nell  as  beoe- 
fits,  result  therefrom.  In  the  fierceheatof  competition  the  stronger 
competitior  may  crash  outtiie  weaker.  Fluctuations  in  prices  may 
be  caused  that  result  in  wreck  and  disaster,  yet,  balancing  the 
benefits  as  against  the  evils,  the  law  of  competition  remains  as  a 
controlling  element  in  the  business  world.  That  free  and  unre- 
stricted competition  in  the  matter  of  railroad  charges  may  be  pro- 
ductive of  evils  does  not  militate  against  the  fact  thirt  such  is  the 
law  now  governing  the  subject  No  law  can  be  enacted  nor 
system  be  devised  for  the  control  of  human  afEairs  that  in  its  en- 
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reasonableness  and  consequent  legality.  I  cannot  believe  that 
aucli  is  the  meaning  of  the  interstate  commerce  and  tbe  anti-trust 
nets.  When  tbe  latter  act  was  adopted,  it  had  been  declared  by 
tbe  supreme  court  of  the  United  Stales  to  be  the  law  that,  with 
regard  to  the  classes  of  business  that  are  of  a  public  nature,  and 
are  carried  on  to  meet  a  public  necessity,  contracts  imposing  re- 
straints thereon,  however  partial,  cannot  be  sustained,  because  in 
contravention  of  public  policy.  It  cannot  be  saccessEulIy  ques- 
tioned that  railway  companies  engaged  in  interstate  trade  and 
commerce  are  carrying  on  a  business  ot  such  a  public  character 
as  of  necessity  places  it  in  tbe  chiss  declared  by  the  supreme  court 
lo  be  of  such  a  nature  that  no  restraint  thereof,  however  partial, 
is  permissible.  It  is  u  familiar  principle  that  statutes  are  to  be 
c-onstraeJ  with  reference  to  and  in  the  light  of  the  law  existing 
iit  the  date  of  their  enactment  Thus  reading  the  anti-trust  act 
is  not  llie  first  section  thereof  intended  to  clearly  enunciate  in 
si:itutory  form  the  principle  already  declared  to  be  the  law  by  the 
Hupr^'me  court?  The  interstate  commerce  and  anti-trust  acts 
were  passed  for  the  protection  of  the  interests  and  enforcement  of 
the  rigtits  of  the  public.  The  view  taken  thereof  in  the  opinion 
of  the  court  results  in  curtailing  the  rights  of  the  public  and  in 
enlarging  the  powers  of  railway  companies.  If  the  law  be  as  is 
therein  declared  then  these  public  corporations,  engaged  in  carry- 
ing on  the  public  duty  of  constructing  and  operating  the  pub- 
lic highways,  over  which,  of  necessity,  nearly  the  entire  traffic  of 
the  country  must  bo  carried,  are  at  liberty  to  combine  together  and 
determine  in  secret  conclave  the  rates  they  will  demand  from  the 
public  for  the  services  rendered,  and  enforce  the  imposition  of  the 
schedules  thus  fixed  by  penalties  assessed  against  any  party  to  the 
combination  which  may  vary  from  the  agreed  schedule,  and  the  in- 
dividual citizen  has  no  relief  against  rates  thus  fixed,  unless  he 
can  satisfy  some  court  or  jury  that  the  rate  charged  is  unreason- 
able. 

It  is  admitted  in  the  opinion  of  the  court  that  the  contract  in 
question  has  some  tendency  to  check  competition  in  rates,  bat  it 
is  said  the  restraint  is  slight,  and  therefoi-e  lawful  It  the  natural 
tendency  is  to  check  competition  in  the  matter  of  rates,  and  to 
place  a  restrunt,  though  but  slight,  upon  the  freedom  of  interstate 
trai&c.  what  tribunal  is  to  determine  when  the  proper  boundary 


has  been  passed,  and  by  what  standard  is  the  lawfulness  of  the 
restraint  to  be  measured  ?  The  legal  consoquenee  of  the  position 
of  the  court  is  that  railway  companies,  by  combinations  between 
themselves,  may  tix;  tlie  schedule  of  rates  to  be  charged  the  public, 
and  may  bind  themselves  under  penalties  not  to  depart  from  the 
rates  thus  agreed  upon,  and  the  cicizeii  is  bound  to  pay  the  UtnS 
thus  established,  unless  he  can  satisfy  a  court  that  the  sum  charged 
is  unreasonable  It  may  sound  well  to  say  that  the  courts  are  open 
to  the«itizei),  and  that  they  will  afford  him  protection  against  the 
action  of  unreasonable  rates,  but  we  know  that  the  supposed 
remedy  would  only  aggravate  the  original  wrong  It  is  said  in 
the  opinion  of  the  court  that  there  is  nothing  in  the  contract  de- 
scribed in  the  bill  which  indicates  any  purpose  or  attempt  to  ob- 
tain a  monopoly  of  the  trade  of  the  region  traversed  by  the  defend- 
iint  corporations;  that  the  systems  of  the  Great  Northern,  the 
Northern  Pacific,  the  Southern  Pacific,  and  Texas  Pacific  Railway 
Companies  are  operated  in  the  region  subject  lo  the  regulations 
of  llie  defendant  association,  but  they  are  not  members  of  it,  and 
therefore  the  defendant  companies  cannot  monopolize  the  entire 
traffic  of  the  region.  The  great  majority  of  the  patrons  of  the 
several  lines  of  railway  represented  in  the  association  in  question 
do  not  live  at  competitive  points.  As  to  each  of  them  the  Hoe 
of  railway  nearest  to  them  has,  of  necessity,  an  absolute  monopoly 
of  the  carrying  trade  belongiiig  to  the  business  in  which  they  are 
engaged.  Of  what  advantage  to  a  farmer,  a  merchant,  or  a  manu- 
facturer doing  business  at  or  adjacent  to  a  station  upon  a  given 
line  of  railway  is  the  fact  that  twenty  or  fifty  or  500  miles  from 
his  pliicc  of  business  there  is  another  railway  line  ?  The  distance 
is  so  great,  and  the  cost  of  reaching  the  same  is  so  great,  that  he 
is  practiciilly  debarred  from  making  use  of  the  same,  and  he  has 
no  choice  in  the  matter.  Parties  doing  business  at  competitive  points 
mav  have  free  choice,  and  as  to  them  it  may  be  true  that  neither 
competing  line  has  a  monopoly  of  the  business  transacted  atplaces 
wliere  competition,  being  free  and  unrestricted  may  work  out 
its  legitimate  results,  but  this  is  not  true  of  persons  engaged  in 
business  at  noncomputitive  points.  As  to  them,  the  control  of  the 
rail  way  company  adjacent  to  them  is  jiractically  absolute^  Of  neces- 
sity, in  sucli  case  the  railway  company  has  a  complete  monopoly  of 
the  entire  tran3portati<m  traffic  of  the  region  in  which  there  is  in  fact 
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no  competing  line.  Against  the  evil  tendencies  of  this  monopoly, 
protection  is  afforded  to  the  citizen  by  securing  free  and  unrestrain- 
ed competition  between  the  lines  of  railway  at  the  several  points 
or  localities  where  they  in  fact  come  into  active  competition,  and, 
reasonable  rates  having  thus  been  secured  at  these  points,  we  have 
a  standard  established  by  which  it  may  be  determined  whether 
the  rates  charged  from  intermediate  non-competitive  points  are 
reasonable  or  not,  and  the  provisions  of  the  interstate  commerce 
act  forbidding  a  greater  charge  for  a  shorter  than  a  loiter  haul 
under  similar  circumstances  may  be  invoked  to  secure  a  proper 
proportionate  relation  between  the  rates  at  competitive  and  non- 
competitive points.  If,  however,  the  railway  companies  may  com- 
bine together  to  fix  the  rates  to  be  charged  at  competitive  points, 
thus  eliminating  the  effect  of  free  competition,  how  fares  it  with 
the  citizen  residing  at  the  non-competitive  point  ?  by  the  very 
necessities  of  his  location  he  is  debarred  from  choosing  the  line 
of  railway  he  will  patronize.  He  is  compelled  to  avail  himself 
of  the  facilities  afforded  by  the  line  nearest  him.  The  railway, 
therefor,  has  the  absolute  monopoly  of  the  transportation  pertain- 
ing  to  the  business  of  the  citizen.  It  likewise  has  exclusive  control 
of  the  rates  to  be  charged ;  and  if  the  company,  by  contracts  and 
combinations  with  the  other  lines  of  railway  operating  in  the  ssime 
i-egion,  may  free  itself  from  the  restrictions  afforded  by  free  com- 
petition, what  is  lacking  to  constitute  a  complete  and  absolute 
monopoly  of  the  transportation  business  thus  dependent  upon  the 
given  line  of  railway  ?  The  direct  and  necessary  consequence 
of  the  contract  entered  into  by  the  defendant  companies  is  to 
create  and  perfect  an  absolute  monopoly  in  each  of  the  contracting 
parties  over  that  part  of  the  business  carried  over  their  respective 
lines  which  comes  from  that  portion  of  the  territory  in  which  there 
is  not  in  active  operation  a  competing  line ;  and,  even  as  to  regions 
which  are  so  situated  that  competiton  might  be  had  in  the  absence 
of  contracts  preventing  the  effects  thereof,  a  like  monopoly  is 
created  by  the  contract  entered  into  by  the  defendant  companies. 
In  the  matter  of  rates,  competitive  points  are  those  where  the 
transportation  business  of  the  locality  is  sought  by  two  or  more 
competing  lines.  In  the  case  of  sales  of  property  at  public  auc- 
tion, it  is  the  rule  that  combinations  among  proposed  purchasers, 
VOL.  VIII — 78 
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that  traffic  which,  in  the  absence  of  combinations  between  the  rail- 
way companies,  would  be  controlled  by  the  results  of  competition, 
and  to  deal  with  it  in  such  manner  that  it  will  cease  to  be  com- 
petitive traffic  and  become  the  subject  of  combinations  and  agree- 
ments whereby  the  rates  to  be  charged — which  is  the  essential 
element  in  which  the  public  has  a  vital  interest — is  removed  from 
the  protection  derivable  from  free  and  unrestrained  competition, 
and  is  left  to  the  determination  of  committees  appointed  by  the 
railway  companies,  whose  action  is  binding  upon  the  members  of 
the  association,  and  against  which  the  individual  citizen  is  without 
-adequate  remedy,  no  matter  how  unjust  the  rate  fixed  by  the 
committee  in  fact  may  be? 

Another  feature  observable  on  the  face  of  this  contract  is  that 
by  the  exceptions  contained  in  article  I  the  traffic  between  many 
points  and  in  some  classes  of  freight  are  excepted  out  from  the 
operation  of  the  agreement,  and  thus  it  appears  that  it  is  the  ex- 
press purpose  of  the  defendant  companies  to  carry  on  part  of  their 
business  subject  to  the  results  flowing  from  combinations  between 
the  carriers,  and  other  portions  are  not  to  be  affected  thereby.  Is 
it  not  the  natural  result  that  the  public  will  be  subjected  to  differ- 
ent burdens,  and  that  differences  in  rates  will  be  charged,  which 
in  effect  will  result  in  discriminations  for  or  against  particular 
localities?  But  I  shall  not  dwell  upon  this  and  other  points  of 
minor  importance.  As  I  view  the  subject,  the  inherent  and  fatal 
vice  existing  in  the  combination  and  agreement  entered  into  be- 
tween the  defendant  railway  companies  is  found  in  the  fact, 
patent  upon  the  face  of  the  contract,  that  it  is  the  main  purpose 
of  the  contracting  parties  to  stifle  competition  in  the  matter  of 
rates  to  be  charged  the  public.  The  illegality  of  such  purpose  is 
not  dependent  upon  the  extent  of  the  restraint  placed  upon  the 
freedom  of  the  public  business,  but  upon  the  fact  tliat  the  avowed 
intent  is  to  place  a  restraint,  whether  slight  or  great,  upon  a  class 
of  business  which  is  inherently  and  always  of  a  public  nature,  and 
touching  which  the  declaration  of  the  law,  both  common  and 
statutory,  is  that  it  must  remain  wholly  free  and  unrestricted. 
If  the  [)r()tection  afforded  by  fair  and  free  competition  can  be 
evaded  and  nullified  by  means  of  combinations  such  as  are  con- 
templated and  provided  for  in  the  contract  entered  into  by  the 
defendants  in  this  case,  then  the  only  safeguard  against  unreason- 
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able  rate3  will  be  stricken  down,  and  thus  interstate  commerce  will 
hi  subjected  to  tbe  restraints  and  injuries  flowing  from  the  imposi- 
tion of  tari£E  ratea  agreed  upon  by  tbe  conifwnies,  but  in  tbe  eaub- 
lisbment  of  which  the  public  has  no  direct  control  through  l^isla- 
tion,  nor  direct  influence  tbrougb  the  effect  of  free  competition. 

In  my  judgment,  the  right  to  insist  upon  free  competition  be- 
tween railway  companies  engaged  in  carrying  on  interstate  com- 
merce is  a  right  which  belongs  to  the  public  of  which,  it  cannot 
be  deprived  except  by  its  own  consent,  and  every  contract  or 


I  Uiink  not ."  United  Stales  v.  Trane.  Missouri  Freight  AssocUtioQ,  S8  Fed 
Rep  440.  On  the  subject  of  such  contracts  between  railroads  see  Hauchester 
etc.,  R,  K  Co.  V.  Concord  R.  R.  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  23  and  nole. 
On  tbe  subject  of  contracts  and  combinatioua  In  restraint  of  irede  generally. 
see  the  two  preceding  cases  and  the  next  two  cases  and  aotea  ttiereto. 


People  v.  Sheldon  et  al. 
(Court  of  Appeals  of  New   York.  Oct.  8.  1898.) 


1.  Trade  cohbihatiohb.  Association  ov  retail  coal  dralbks  to 
FIX  pniCEa.  VALiotTT.  An  association  formed  by  the  retail  coal  dealers  of  a 
city  for  the  purpose  of  cODtrolliug  the  price  of  coal,  and  managing  the  business 
of  the  sale  of  coal,  so  as  to  prevent  competition  In  priie  between  members,  is 
an  ac:  "Injurious  to  trade  and  commerce"  and  illegal,  irrespective  of  whether 
the  prices  fixed  are  reasonable  or  otherwise. 

2.  CoNSFiRACT.  Overt  ACT.  Theenterlnglnto  the  agreementof  association 
constituted  a  conspiracy  to  commit  an  act  "Injurious  to  trade  or  commerce" 
and  Ibe  raiamg  of  the  price  of  coal  by  the  asaoclstion  constituted  an  overt  act 
in  pursuance  of  Ilie  cocspiracy,  sufficient  to  sustain  a  convictioa  for  conspiracy 
under  the  penal  code,  whether  tbe  price  fixed  was  unreasonable  or  injurious 
to  Ihe  public  Interests  or  not. 

APPEAL  from  the  affirmance  by  the  geneml  terra,  fifth  depurt- 
tnetU  of  judgment  of  conviction  in  the  Niagara  countj  ses- 
sions on  indictment  for  conspiracy.  The  indictment  set  forth 
an  agreement  between  tbe  defendants  and  others,  comprising  all 
the  retail  coal  dealers  in  the  city  of  Lockport  except  one,  entered 
into  in  March  1892,  to  organize  the  Lockport  Coal  Exchange, 
which  agreement  was  as  follows : 

"  Constitution  and  By-Laws. 

"  Nama  The  name  of  this  exchange  shall  be  the  Lockport 
Coai  Exchange. 

"  Objects.  The  objects  of  this  exchange  shall  be  to  foster  trade 
and  commerce  in  coal,  wood,  and  all  the  products  appertaining  to 
the  same ;  to  protect  and  irccure  freedom  from  unjust  and  unlaw- 
ful exactions ;  to  diffuse  accurate  and  reliable  information  as  to 
the  retail  coal  trade,  and  of  the  responsibility  and  standing  of 
customers,  and  other  matters,  among  its  members,  for  their  mutual 
protection  and  benefit ;  to  settle  differences  between  its  members ; 
to  produce  unifi>rmity  and  certainty  in  the  customs  and  usages  of 
such  trade ;  to  promote  a  more  enlarged  and  friendly  intercourse 
between  merchants  and  dealers  in  coal  and  wood  ;  and  to  provide, 
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establish,  and  maintain  sach  rules  and  regulations  as  may  be  pro- 
per and  necessary  for  the  mutual  co-operation,  interest  and  pro- 
tection of  the  retail  dealers  in  coal  and  wood  in  tlie  city  of  Lock- 
port,  and  in  furthering  the  coal  trade  interests  generally.  It  shall 
be  the  duty  of  all  members  to  strictly  obey  all  the  provisions  of 
the  constitution,  by-laws  and  resolutions  of  the  exchange,  and  per- 
mit to  the  secretary  the  free  exercise  of  the  duties  imposed  upon 
him  in  enforcing  them. 

"Ofiicere,  The  officers  of  the  exchange  shall  be  a  president 
and  a  vice-president;  who  shall  be  elected  by  the  exchange,  and 
who  shall  be  members  of  the  exchange,  and  also  a  secretary  and 
treasurer,  elected  by  the  exchange.  The  officers  shall  hold  office 
for  the  term  of  one  year,  and  until  their  successors  are  elected  and 
shall  have  duly  qualified;  and  any  officer  may  be  removed  from 
office  by  the  five-sixths  vote  of  all  the  members  of  the  exchange, 
at  any  regular  or  special  meeting  thereof. 

"Committees,  There  shall  be  such  committees  as  the  president 
or  the  boai*d  of  trustees  may  from  time  to  time  designate; 

"  President  and  Vice  President  The  president  shall  preside  at 
all  meetings  of  the  exchange,  or,  in  his  absence,  the  vice-presidenL 

In  the  absence  of  tiie  pi'esident  and  vice-president,  a  presiding 
officer  shall  be  chosen  fnim  the  members  of  the  exchanga  The 
president  shall  be,  ex  officio,  a  member  of  all  committees. 

"Secretary.  The  secretary  shall  not  be  a  member  of  the  exchange, 
nor  in  any  manner  peraonally  interested  in  the  coal  trade.  He  shall 
be  elected  by  at  least  a  five-sixths  vote  of  all  the  members  of  the 
exchange  at  a  regular  or  si>ecial  meeting,  due  notice  of  said  intend- 
ed election  having  been  sent  by  mail  to  each  member,  at  his  re- 
gular business  address,  at  least  five  days  previous  to  the  meeting. 
The  secretary  sliall  keep  a  record  of  themeetingsoftheexchange 
a  register,  of  its  members,  officers,  and  committees  and  conduct  all 
correspondence  of  the  exchange,  and  perform  such  other  duties 
in  connection  with  his  office  as  may  be  imposed  U[)on  him  by  the 
exchange.  He  shall  instantly  investigate  all  charges  preferred 
against  the  membera  of  the  exchange,  on  nil  well  founded  sus- 
picions, without  fear  or  favor,  and  conduct  the  investigation,  both 
to  obtain  proof,  and  when  presented  before  the  exchange,  and 
shall  render  his  decision  in  each  case  to  the  exchange  within  ten 
days  from  the  date  on  which   chaiges  are   made,   unless   further 
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time  is  given  bim  by  the  excliaiig&  He  shall  be  permitEed  to  see 
any  portion  of  the  books  o£  any  member,  when  in  pursuit  of  evid- 
ence of  wrong  doing,  and  may  demand  an  alEdavit,  when  he  thinks 
necessary  to  refute  or  sustain  a  specific  cliarge.  He  shall  also 
collect  material  for  and  compile,  a  list  of  persona  who  are  poor 
pay,  for  the  mutual  protection  and  bene6t  of  the  members  of  the 
e:!change.  He  shall  also  be  thekeeperof  the  seal  of  the  exchange, 
and  receive  snch  salary  as  may  be  determined  upon  by  the  ex- 
change Before  the  secretary  shall  enter  upon  the  duties  of  his 
oflice,  he  shall  make  oath  that  he  will  honestly  and  fearlessly  per- 
form the  duties  prescribed  by  the  constitution  and  by-laws,  and 
that  he  will  keep,  in  honor  and  secrecy,  any  and  all  information 
by  him  acquired,  r^arding  the  business  of  the  various  members, 
as  he  from  time  to  time  may  investigate  them,  except  any  facta 
connected  with  any  violation  of  the  laws  of  the  exchange  which 
the  exchange  or  any  member  is  entitled  to  know.  If  practicable, 
the  secretary  shall  be  a  notary  public  The  secretary  shall  not 
disclose  to  any  member  of  the  exchange  any  information  r^ard- 
ing  any  investigation,  while  he  is  making  the  same. 

"Treasurer.  The  treasurer,  who  shall  also  be  the  secretary, 
shall  have  chat^e  of  the  funds  of  the  exchange,  disburse  the  same 
on  the  order  of  the  board  of  trusteec,  countersigned  by  the  presi- 
dent, and  shall  report  at  all  regular  meetings,  and  his  accounts 
shall  be  open  for  proper  inspection  at  all  proper  times.  He  shall 
give  bonds  tor  the  proper  protection  of  the  exchange. 

"Membership  The  exchange  shall  be  compoaeti  of  active  and 
associate  members.  Active  members  shall  comprise  any  retail 
coal  dealer,  firm,  or  company  who  has  a  yanl  or  dock,  and  the 
usual  appliances  for  doing  a  coal  business,  in  the  city  of  Lockport 
Associate  members  shall  comprise  any  individual,  company,  or 
firm  that  sells  coal  in  the  villages  around  Lockport,  and  who  ap- 
proves the  objects  of,  andagroes  to  co-operate  with,  the  exchange. 
Asssociate  membare  shall  pay  an  annual  fee  of  five  dollars,  and 
shall  have  all  the  privileges  of  active  members,  except  the  right 
of  voting, 

"Discipline.  If  a  member  is  charged  with  violating  any  provi- 
sion of  these  by-laws,  or  any  rule  or  resolution  of  the  exchange, 
or  of  being  guilty  of  conduct  unbecoming  a  member,  or  prejudi- 
cial to  its  interests,  or  of  giving  short  weight   or  overweight,  he 


o84  People  v.  Sheldon  et  xl.         ' 

sball  be  sammoned  before  the  secretary  to  answer  the  charge.  If, 
upon  the  cbai^  and  defease  being  heard  bj  the  secretary,  he 
aliiill  decide  to  sustain  the  charge,  the  member  shall   bo  declared 
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and  persistent,  and  for  tliis  reason  is  not  entitled  to  the  privileges 
of  membership  id  the  Lockport  exchange. 

"  Election  of  Members.  A  candidate  for  membership  sliall  be 
proposed  in  writing  by  a  member  at  a  regular  meeting  of  the  ex- 
change, and  be  recommended  b;  two  members  in  good  standing, 
and  at  the  next  succeeding  regular  meeting  be  voted  upon.  A 
two-thirds  vote  of  the  members  of  the  exchange  shall  be  requisite 
to  elect 

"  Price  of  Anthracite  Coal.  The  price  of  coal  at  retail,  shall 
as  far  as  practicable,  be  kept  uniform,  and  it  shall  require  a  tive- 
sixths  vote  of  all  members  of  the  exchange,  at  any  meeting  to  ad- 
vance or  reduce  the  retail  price  of  coal,  and  no  price  shall  be  made  at 
anytime  which  amounts  to  inorelhauafairandreasonableadvance 
over  wholesale  rates,  or  that  is  higher  tlian  the  cument  prices  of 
the  exchanges  at  Rochester  or  Buffalo,  when  figured  upon  corres- 
ponding freight  tariff;  but  at  no  time  shall  the  price  oE  coal  at 
retail  exceed  one  dollar  above  the  cost  of  the  same  at  wholeside, 
except  by  the  unanimous  vote  of  all  the  members  of  the  ex- 
changa  All  votes  upon  the  price  of  coal  shall  be  viva  voce.  The 
sale  of  coal  shall  be  through  the  nominal  channels  of  the  trade. 
Soliciting  shall  be  discouraged,  and  no  club  orders  of  associated 
buyers,  to  reduce  prices,  shall  be  considered  or  accepted.  No 
member  shall  employ  any  person  temporarily  to  solicit  orders, 
either  on  salary  or  on  commission,  and  no  signs  indicating, '  Oixlers 
taken  for  coal,'  shall  be  displayed  at  groceries  or  other  '  outside 
places,'  and  no  habitual  orders  for  second  parties  shall  be  received 
or  filled  when  sent  in  by  such  agencies,  whether  on  commission 
or  other  form  of  reciprocity,  or  only  as  a  matter  of  friendship.  Ex- 
cept that  each  member  shall  have  one  place  for  taking  ordeis,  in 
addition  to  his  regular  yard  office. 

"  Meetings.  The  annual  meeting  of  the  exchange  shall  be  held 
on  the  first  Monday  of  April  of  each  year.  The  regular  meeting 
shall  be  held  on  the  first  Monday  of  each  month.  Special  meet- 
ings may  be  called  by  the  president,  or  upon  the  written  request 
of  three  membera,  which  request  shall  be  sent  to  the  secretary, 
stating  the  object  of  such  meeting ;  and  the  notices  of  any  special 
meeting  shall  state  the  object  of  the  same,  and  no  oilier  business 
shall  be  transacted  at  such  meeting.  At  all  meetings  of  the  ex- 
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exchange  at  a  regular  meeting,  provided  that  notice  of  such  pro- 
posed amendment  shall  have  been  presented  in  writing  at  a  pre- 
vious regular  meeting. 

"  We,  the  andeisigned,  agree  to  abide  by  the  above  constitution 
and  bj-laws  of  the  Lockport  Coal  Exchange  James  Lennon  &  Snn. 
Angevine  &  Hoover.  P.  H.  Tuohey.  Charles  Whitmore  &  Co. 
J.  Marc  Fowler.  Sheldon  N.  Cook.  Upson  &  Stevens.  K.  S. 
Brown.  M.  W.  Can-.  Ferrin  Bros.  Ca,  Inc.  M,  McManus. 
Edward  B.  Jelly." 

The  indictment,  among  other  things,  alleged  that  the  agreement 
constituted  an  unlawful  conspiracy  to  raise,  increase,  and  aug- 
ment the  rates  and  prices  of  coal,  at  retail,  in  the  city  of  Lockport, 
and  to  destroy  free  competition  among  the  signers  of  the  agree- 
ment and  others,  in  the  sale  of  coal  in  said  city,  and  to  compel 
the  consumers  of  coal  to  pay  therefor  the  prices  Bxed  by  the 
coal  exchange  It  alleged  that,  in  pursuance  of  said  conspiracy, 
the  defendants  and  others,  members  of  said  exchange,  organ- 
ized the  same,  elected  officers,  and  by  resolution  did  "  fix,  deter- 
mine, and  establish  the  rate  and  price  of  anthracite  coal  at  retail,  in 
said  city,  at  four  dollars  and  seventy-five  cents  per  ton  tor  egg, 
chestnut,  stove,  and  grate  coal,  and  three  dollars  and  seventy-five 
cents  per  ton  for  pea  coal,  and' other  higher  rates  for  small  quanti- 
ties of  the  same ;  said  rates  and  prices  so  fixed,  determined,  and 
established  being  over  seventy  five  cents  per  ton  higlier  and  in 
advance  of  the  then  market  price  of  such  coal  at  retail  in  said 
city."  The  indictment  alleged  an  unlawful  intent,  and  concluded 
by  an  averment  that  the  "conspiracy  as  afoi-esaid,  so  carried  into 
execution  as  aforesaid,  is  ofgrievous  injury  to  trade  and  commerce, 
prejudicial  to  the  public  good  and  welfare,  against  the  form  of 
the  statute,"  etc  The  proof  establislied  the  execution  of  the  " 
agreement  as  alleged ;  the  oi^anization  of  the  exchange  by  the 
election  of  officers  ;  tlie  fixing  of  tlie  price  of  coal  at  an  advance 
beyond  the  then  market  price,  which  price  was  thereafter  chai^ged 
therefor;  the  notification  of  the  wholesale  dealers,  by  the  secretary, 
of  the  oi^anization  of  the  exchange,  with  the  names  of  the  mem- 
bers.    Other  facts  are  set  forth  in  the  opinion. 

R  if.  Athley  for  appellanta  P.  F.  King,  Dist.  Atty.,  ior  the 
people. 


Andrews,  C.  J.— Section  168  of  the  Penal  Code  makes  it  a 
misdemeanor  for  two  ur  more  persons  to  conspire  (subd  6)  ''  to 
commit  any  act  injurious  to  the  public  health,  to  public  morals, 
or  to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of 
public  justice,  or  of  the  due  administration  of  the  laws."  Tbe 
Revised  Statutes  contained  a  similar  provision.  2  Bev.  St  p.  692, 
§  8,  subd.  6.  The  fact  that  the  defendant  subscribed  to  the  con 
stitution  and  by-laws  of  the  Lockport  Coal  Exchange,  and  parti- 
cipated in  its  management,  was  not  controverted  oq  the  trial. 
Nor  was  there  any  dispute  that  the  object  of  the  oi^nizaUoo  waa 
to  prevent  competition  in  the  price  of  coal  among  tbe  retail  dealers, 
acting  as  the  Lockport  Coal  Exchange,  by  constituting  the  exchange 
the  sole  authority  to  fix  the  price  which  should  be  charged  by  the 
raemljers,  individually,  for  coal  sold  by  them.  Nor  is  there  any 
dispute  that,  in  pursuance  of  the  plan,  the  exchange  did  proceed  to 
fix  the  price  oE  coal,  and  that  the  parties  to  the  agreement  were  there- 
after governed  thereby  in  making  sales  to  their  customers.  Nor 
is  it  questioned  that  the  price  lirat  established  was  75  cents  in 
advance  of  the  then  market  price,  and  that  there  was  afterwanls 
a  still  further  advance  Tlie  defendants  gave  evidence  tending  to 
show  (and  of  this  there  was  no  contradiction)  that  before  and  at 
the  time  of  the  organization  of  the  exchange  tbe  excessive  oran- 
petition  between  the  dealers  in  coal  in  Lockport  bad  reduced  tb« 
price  below  the  actual  cost  of  the  coal  and  the  expense  of  handling 
and  that  tbe  business  was  carried  on  at  a  loes.  It  was  not  shown 
that  the  prices  of  coal,  fixed  from  time  to  time  by  tbe  exchange, 
were  excessive  or  oppressive,  or  were  more  than  sufficient  to  afford 
a  fair  remuneration  to  the  dealers.  The  trial  judge  submitted  the 
case  to  the  Jury  upon  the  proposition  that  if  the  defendants  enter- 
ed into  the  organization  agreement  for  the  purpose  of  contioiling 
the  price  of  coal,  and  managing  the  business  of  the  sale  of  cool, 
80  as  to  prevent  competition  in  price  between  the  members  of  the 
exchange,  tbe  agreement  was  illegal,  and  that  if  the  jury  found 
that  this  was  their  intent,  and  that  the  price  of  coal  was  raised 
in  pursuance  of  the  agreement  to  effect  its  object,  the  crime  of  con- 
spiracy was  established.  The  correctness  of  this  proposition  is 
the  main  question  in  tlie  case. 

If  the  confederacy  into  which  the  defendants  entered  was  an 
act  "  injurious  to  trade  or  conmierce,"  irrespective  of  its  results 


in  the  particular  case,  then  there  is  no  difficulty  in  maintiuning 
the  conviction.  If  a  combinatioa  between  independent  dealers 
to  prevent  competition  between  themselves  in  the  sale  of  an  article 
of  prime  necessity,  it,  in  the  contemplation  of  the  law,  an  act  inim- 
ical to  trade  or  commerce,  whatever  may  be  done  under  and  in 
pursuance  of  it,  and  altbongh  the  object  of  the  combination  is 
merely  the  dne  pi-otection  of  the  parties  to  it  against  ruinous 
rivalry,  and  no  attempt  is  made  to  chaise  undue  or  excessive 
prices,  then  the  indictment  was  sustained  by  proof.  On  the  other 
hand,  if  the  validity  and  legality  of  an  agreement  having  for  its 
object  the  prevention  of  competition  between  dealera  in  the  same 
commodity  depend  upon  what  may  be  done  under  the  agreement, 
and  it  is  to  be  adjudged  valid  or  invalid  according  to  the  fact 
whether  it  is  mode  the  means  for  raising  the  price  of  a  commodity 
beyond  its  normal  and  reasonable  value,  then  it  would  be  diffi- 
cult to  sustain  this  conviction,  for  it  affirmatively  appears  that  the 
price  fixed  for  coal  by  the  exchange  did  not  exceed  what  would 
afford  a  reasonable  profit  to  the  dealers.  It  was  said  by  Paiker, 
C.  J,,  (Lord  Macclesfield)  in  his  celebrated  judgment  in  Mitchel 
V.  Reynolds,  1  P.  Wms.  181,  which  was  the  case  of  a  bond  takea 
from  the  defendant  on  the  sale  by  him  to  the  plaintiff  of 
the  lease  of  a  bake  house,  claimed  to  be  void  as  in  restraint  of 
trade :  "  In  all  restraints  of  trade,  where  nothing  more  appears, 
the  law  presumes  them  bad.  But  if  the  circumstances  are  set  forth 
that  presumption  is  excluded,  and  the  court  is  to  judge  of  these 
circumstances,  and  to  determine  accordingly  ;  and  if,  upon  them, 
it  appears  to  be  a  just  and  honest  contract,  it  ought  to  be  m:iin- 
tained."  If  this  agreement,  and  what  was  done  under  it,  is  to  be 
judged  as  an  isolated  transaction,  and  its  rightfulness  is  to  be  de- 
termined alone  upon  the  particular  circumstances,  whether  it  did 
or  did  not  produce  an  injury  to  trade,  we  might  well  hesitate.  The 
obtaining  by  dealers  of  a  fair  and  reasonable  price  for  whnt  they 
sell  does  not  seem  to  contravene  public  policy,  or  to  work  an  in- 
jury to  individuals.  On  the  contrary,  the  general  interests  are  pro- 
moted by  activity  in  trade,  which  cannot  permanently  exist  witli- 
out  reasonable  enccnimgement  to  those  ensaged  in  it.  Producers, 
consumers,  and  lalmrers  are  alike  benefitted  by  healthful  con- 
ditions of  business.  But  the  question  here  does  not  turn  on  the 
point  whether  the  agreement  between  the  retail  dealers  in  coal  did,. 
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as  matter  of  fact,  result  in  injury  to  the  public,  or  to  the  commun- 
ity in  Lockport  The  question  is,  was  the  agreement  one,  in 
view  of  what  might  have  been  done  under  it,  and  the  fact  that 
it  was  an  agreement,  the  eflEect  of  which  was  to  prevent  competi- 
tion among  the  coal  dealers,  upon  which  the  law  fixes  the  brand 
of  condemnation,  and  which  it  will  not  permit  ?  It  has  hitherto 
been  an  accepted  maxim  in  political  economy  that  "  competition 
is  the  life  of  trada"  The.  courts  have  acted  upon  and  adopted 
this  maxim  in  passing  upon  the  validity  of  agreements,  the  design 
of  which  was  to  prevent  competition  in  trade,  and  have  held  such 
agreements  to  be  invalid.  It  is  to  be  noticed  that  the  oiganization 
of  the  "  exchange  "  was  of  the  most  formal  character.  The  arti- 
cles bound  all  who  became  members  to  conform  to  the  regulationa 
The  observance  of  such  regulations  by  the  members  was  enforced 
by  penalties  and  forfeitures.  A  member  accused  by  the  secretarj 
of  having  violated  any  provision  of  the  constitution  or  by  laws 
was  required  to  purge  himself  by  affidavit,  although  evidence  to 
sustain  the  charge  should  be  lacking.  The  shippers  of  coal  were 
to  be  nottfied,  in  case  of  persisttmt  default  by  the  member,  that  "he 
is  not  entitled  to  the  privileges  of  membership  in  the  exchange'' 
No  member  was  permitted  to  sell  coal  at  less  than  the  price  fixed 
by  the  exchange.  The  organization  was  a  carefully-devised  scheme 
to  prevent  competition  in  the  price  of  coal  among  the  retail  dealers, 
and  the  moral  and  material  power  of  the  combination  afforded  a 
reasonable  guaranty  that  others  would  not  engage  in  the  business 
in  Lockport  except  in  conformity  with  the  rules  of  the  exchange. 
The  cases  of  Hooker  v.  Vandewater,  4  Denio,  349,  and  Stanton  v. 
Allen,  5  Denio,  484,  are,  we  think,  decisive  authorities  in  support 
of  the  judgment  in  this  case.  They  were  cases  of  combinations 
between  transportation  lines  on  the  canals  to  maintain  rates  for  the 
carriage  of  goods  and  passengers,  and  the  court  in  those  ctises, 
held  that  the  agreements  were  void,  on  the  ground  that  they  were 
agreements  to  prevent  competition  ;  and  the  doctrine  was  affirmed 
that  agreements  having  that  puipose  made  between  independent 
lines  of  transportation,  were,  in  law,  agreements  injurious  to  trade 
In  those  cases  it  was  not  shown  that  the  rates  fixed  were  excessive 
In  the  case  in  5  Denio,  the  judge  delivering  the  opinion  referred 
to  the  eflEect  of  the  agreement  upon  the  public  revenue  from  the 
canals.     This  was  an  added  circumstance,  tending  to   show   the 


injury  which  might  result  from  agreements  to  raise  prices  or  pre- 
vent competition.  See,  also,  People  v.  Fisher,  14  Wend.  10 ; 
Arnot  V.  Coal  Co.,  68   N.  Y.   658. 

The  gravamen  of  the  offense  of  conspiracy  is  the  combination. 
Agreements  to  prevent  competition  in  trade  are,  in  contemplation 
of  law,  injurious  to  trade  because  tliey  are  liable  to  be  injuriously 
used.  Tlie  present  case  may  be  used  as  an  illustration.  The  price 
of  coal  now  fixed  by  the  excliauge  may  be  reasonable,  in  view  of 
tlie  interests  both  of  dealers  and  consumers,  but  the  organization 
may  not  always  be  guided  by  the  principle  of  absolute  justice, 
Tliere  are  some  limitations  in  tlie  constitution  of  the  exchange, 
but  these  may  be  changed  and  the  price  of  coal  nuty  be  unreasonbly 
advanced.  It  is  manifest  that  the  exchange  isacting  in  sympathy 
with  tlie  producers  and  shippers  of  coaL  Some  of  the  shippers 
were  present  when  the  plan  of  organization  was  considered,  and 
it  was  indicated  on  the  trial  that  the  producers  had  a  similar 
organization  between  themselves.  If  agreements  and  combinations 
to  prevent  competition  in  prices  are,  or  may  be,  hurtful  to  trade, 
the  only  sure  remedy  is  toprohibitallagreementsof  that  character. 
If  the  validity  of  such  an  agreement  was  made  to  depend  upon  actual 
proof  of  public  prejudice  or  injury,  it  would  be  very  difficult,  in 
wiiy  case,  to  establish  the  invalidity,  although  the  moral  evidence 
might  be  very  convincing.  We  are  of  opinion  that  the  principle 
upon  which  the  case  was  submitted  to  the  jury  is  sanctioned  by 
the  decisions  in  this  state  andthatthe  jury  were  properly  instruct- 
ed that,  if  the  purpose  of  the  agreement  was  to  prevent  competition 
in  the  price  of  coal  between  the  retail  dealei-s,  it  was  illegal,  and 
justified  the  conviction  of  the  defendants. 

There  is  a  single  remaining  question.  The  trial  judge  was 
requested  by  the  defendant's  counsel  in  substance,  to  char^  that 
the  overt  act  required  to  be  proved  to  sustain  a  conviction  for 
conspiracy  must  be  one  which  might  injuriously  affect  the  public, 
and  that  the  act  of  the  defendants  in  niising  the  price  of  coal  was, 
of  itself,  not  sucli  an  overt  act  as  was  required.  The  request  was, 
we  think,  properly  refused.  The  offense  of  conspiracy  was  com- 
jvlete  at  common  law  on  proof  of  the  unlawful  agreement  It  was 
not  necessary  to  allege  or  prove  any  overt  act  in  pursuance  of  the 
agreement  8  Chit  Crim.  Law,  1142 ;  O'Connell  v.  Queen,  11 
Clark  &  F.  155.     In  this  stale  this  rule  of  the  common  law  was 


change  by  the  Revised  Statutes;  and,  witL  certaia  exceptdons, 
it  was  provided  that  no  agreement  should  be  deemed  a  conspiracy 
"unless  some  act  beside  such  agreement  be  done  to  eSect  the  object 
tberof  bj  one  or  more  of  the  parties  to  such  agreement"  2  Sev. 
St  p.  692,  §  10.  And  this  principle  was  re-enacted  in  the  Peiial 
Code,  §  171 .  The  object  of  the  statute  was  torequirescunething 
more  than  a  mere  agreement  to  constitute  a  criminal  conspiracy. 
There  must  be  some  act  in  pursuance  therof,  and  done  to  effect 
its  object,  before  the  crime  was  consummated.  A  mere  agree- 
ment, followed  by  no  act  is  insufEcient.  The  overt  act  charged  ia 
the  indictment,  and  proved  was  the  raising  of  the  price  of  coaL 
Tlie  raising  of  the  price  of  coal  by  a  dealer  unconnected  with 
any  conspiracy,  is  not  unlawful ;  but  if  tliere  is  a  conspiracy  to 
regulate  the  price  and  that  conspiracy  is  unlawful,  thea  raising 
the  price  is  an  actdone  to  effect  its  object,  whether  the  price  fixed  is 
reasonable  or  excessive.  The  object  of  the  statute  is  accomplished 
wlieu  it  is  shown  that  the  parties  have  proceeded  to  act  upon 
the  agreement,  and  done  anything  towards  effecting  its  object 
We  think  there  is  no  error  in  the  record,  and  the  conviction  should 
therefore  be  affirmed.* 
All  concur. 

TRUST.  TRADE  AMD  LABOR  COMBINATIONS.  RECENT  DECI8I0HB. 

!•  Prior  aote*  »aA  declalons  in  the  aeTisa.— All  the  decisions  by  codRs 
of  last  resort  upon  the  legalltj  of  trust  combinations  have  been  reported  in  full 
in  these  reports  u  follows  :  Richardson  t.  Bub).  1  Am.  R.  R.  &  Corp.  Bcp. 
5B4,  (Dlsmond  Match  Tragi) ;  People  ei  rel.  t.  Chicago  Oaa  Trust  Co.,  1  Am. 
R.  R.  &  Corp.  Rep.  M3,  (Chicago  Qas  Trust} ;  Pittsburf  li  Carbon  Co.  *. 
McMillen,  1  Am.  R.  R.  &  Corp.  Rep.  683,  (Electric  Carbon  Tmst) ;  People  t. 
North  River  8ugar  Refining  Co..  1  Am.  R.  It.  AOorp.  Rep.  587.  (Sugar Tmsth 
Stale  V.  Nebraska  Distilling  Co.,  1  Am.  R.  R.  A  Corp.  Rep.  a04,  (Wliikef 
Trust):  Hnllory  v.  HanauT  Oil  Works,  88  Tenn.  698.  1  Am.  R.  R.  &  Coip. 
Rep.  683  note.  (Coitoo  Seed  Oil  Trust);  Slatev.  Standard  Oil  Co.,  6  Am.  R  B. 
Sc  Corp.  Rep.  679,  (Standard  Oil  Trust).  The  subject  la  treated  in  aoie  in  1 
Am.  R.  R,  &  Corp.  Rep,,  p.  680, 

On  the  subject  of  railroad  pools  eee  Mancheater  etc.  R.  Co.  t.  Concord  R 
Co.,  3  Are.  R.  R.  ftCorp.  Rep.  23  and  aote  ;  Cleveland,  etc.  R.  Co.  v,  Ctoeaet, 
3  Am.  R,  R.  &  Corp.  Rep.  686. 

On  the  subject  of  tnist  and  trade  combinations  generally  see  Bohn  ITfg.  Co, 
V.  Hollis,  ante  p.  516;  Queen  Ins.  Co,  v.  State.ante  p.  491;  United  States  t. 
Trans- Missouri  Freight  Asa.,  ante  p.  888. 

8.  CoubtiuUion  ajBoni;  «t«iM»g:r»pherB  to  Bz  prices  and  prevMit 

'Reported  in  34  N.  3.  Rep.  786.  " 


coatpctlUon.— CerbU n  of  the  Btenogrnphers  of  Cblca|^  formed  an  aasocistioa 
whtch  had  for  iU  objQCt,  among  other  tfaings,  to  fli  the  prices  to  be  cbnrged 
for  ifaort  band  work  and  to  p^vent  competition  or  underbidding  among  its 
members.  Tbe  plaintiffs,  who  were  members  of  tlie  association,  bad  obtained 
a  profitable  contract  from  Cook  countj,  in  Uie  reporting  of  a  celebrated 
murder  case,  in  which  thej  were  to  receive  tlie  rates  Sied  b7  the  association, 
but  agreed  to  do  the  work  as  low  as  an;  other  reputable  Btenografrfiers  should 
offer  lo  do  it.  During  the  progresB  of  tbe  trial  the  defeudauta,  who  also  be- 
longed to  the  association,  offered  to  do  the  work  for  lees  than  tbe  schedule 
prices  fixed  b^  the  association,  and  so  compelled  plaintiSi  to  reduce  their  price 
accordingly,  In  order  to  retidn  the  work.  This  was  a  Tlolation  of  the  rules  and 
regulations  of  the  aasodaUon  on  the  part  of  tbe  defendants,  and  the  plaintiffs 
bronght  suit  10  recover  the  damages  tUey  had  sustained  by  such  violation.  The 
court  held  that  the  suit  could  not  be  maintained  and  EUStained  a  demurrer  lo 
the  declaration.  Passing  over  any  question  as  to  whether  membership  in  the 
association  was  sufficient  to  create  a  contractual  relation  between  the  parties, 
giving  a  right  of  action  for  a  breach  of  its  by-laws  and  rules,  thi:  court  places 
its  decisioD  upon  the  illegality  of  the  association.  Afi«r  referring  to  some  of 
tbe  authorities  which  will  be  found  noted  In  1  Am.  B,  R.  &  Corp.  Rep., 
pp.  62S — S38,  the  court  says :  "  Tbe  doctrine  of  the  foregoing  decisions  mny, 
in  our  opinion,  be  fairly  applied  to  the  facts  In  the  present  case.  While  some 
of  the  cases  cited  Invidve  elements  not  present  here,  the  determining  circum- 
stance in  all  of  them  seems  to  have  been  a  combination  or  conspiracy  among 
a  number  of  persons,  engaged  !□  a  particular  busloess,  to  stifle  or  prevent  com- 
petition, and  thereby  to  enhance  or  diminish  prices  to  a  point  above  or  below 
what  they  would  have  been  if  left  to  tbe  influence  of  unrestricted  competition. 
All  such  combinations  are  held  to  be  contrary  to  public  policy,  and  thecourls. 
therefore,  will  refuse  to  lend  their  aid  to  tbe  enforcement  of  the  contrucra  by 
which  such  combinations  are  sought  to  be  effected.  Counsel  seek  lo  distinguish 
this  case  from  those  cited  by  tbe  circumstance,  alleged  in  the  second  count  of 
the  declaration,  that  but  a  small  proportion  of  the  law  stenographers  of  Chicago 
belong  to  said  association.  An  analogy  is  sought  to  be  raised  between  the 
contract  In  this  case  and  those  contracts  In  partial  restraint  of  trade,  which  tbe 
law  upholds.  We  think  the  analogy  thus  sought  to  be  raised  does  not  exist. 
Contracts  fn  partial  restraint  of  trade  which  the  law  sustains  are  those  which 
are  entered  into  by  the  vendor  of  a  business  iind  its  good-will  with  his  vendee, 
by  which  the  vendor  sgreea  not  to  engage  In  the  same  business  within  a  lim!le<l 
territory,  and  the  restraint,  to  be  valid,  must  be  no  more  extensive  than  is 
reasonably  necessary  for  the  protection  of  the  vendee  in  Ihc  eajoyment  of  tije 
bosiness  purchased.  But  in  the  present  case  there  is  no  purchase  ur  sale  of  any 
business,  nor  any  other  analogous  circumstance  giving  to  one  party  u  just  right 
to  be  protected  against  competition  from  tlie  other.  Alt  of  the  members  of  the 
aaaoHatloD  are  engaged  in  the  same  business  within  tlic  same  territory.  :ind  the 
object  of  the  asaodallon  Is  purely  and  simply  to  silence  and  stifle  all  competi- 
tion as  between  lis  members.  No  equitable  reason  for  such  restraint  exists; 
the  only  reason  put  forward  being  that,  under  the  ioSuence  of  competition  as 
ti  existed  prior  to  the  organization  of  the  association,  prices  for  stenographic 
work  had  been  reduced  too  far,  and  tbe  association  was  organized  for  the 
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purpose  of  puttiag  an  end  (o  &I1  competition,  at  least  aa  between  thoae  who 
could  be  tDduced  to  become  members.  True,  the  restraint  is  oot  bo  far  reaching 
as  it  would  have  been  if  all  the  stenographers  in  tbecitjhad  joined  the  asaocia* 
tion,  but,  so  far  as  it  goes,  it  is  of  picciaelj  the  same  characler,  prodacea  the 
same  results,  and  is  subjecl  to  the  some  legalobjectioa.  llmaj  also  l)e  obeerred 
that,  by  the  constitution  of  the  astociatioa,  anj  reputable  stenographer. 
regularly  engaged  In  law  reporling  in  Cooli  county,  is  ciligible  to  membership. 
and.  if  all  or  a  major  part  of  the  slenographers  in  said  county  engaged  in  that 
business  are  not  already  members,  it  is  t>ecause  the  associalion  has  not  yet  full; 
accompliabed  the  purposes  of  its  organizal  ion.  We  can  see  nolegaldiSerencE 
between  the  restraint  upon  competition  which  it  now  exercises  and  Ihat  wliirli 
it  will  exercise  when  it  is  in  a  position  to  dictate  terms  lo  all  who  are  engaged 
io  tlie  business,  and  to  all  who  may  wish  lo  obtain  the  services  of  law 
stenographic  reporters."    More  v.  Bcuuctt,  140  111.  6S ;  29  N.  B.  Rep.,  888. 

3.  Aniaomcnt  between  cotton  seed  oil  ^llla  to  eontrol  tha  price 
of  cotton  seed  »nd  ImpoviDf  reetrainta  apon  tbe  freedom  of  the 


liraces  within  iU  operalioD  the  chief  cities  or  commercial  ceDtera  of  the  state. 
Ha  well  as  the  cottoD  producing  regioDS  thereof,  as  we  may  judicialij  Icnow. 
Gulf,  C.  &S.  F.  R.Co.  V.  8Ute,72Te)[.  409,  lOS.W.  Rep,  481  ;  1  Whart.  Evi. 
gii  aaa,  338.  Tliere  seems  to  us  to  be  scarcely  anything  lacking  lo  character- 
ize  the  combination  between  the  parties  In  this  ca-e,  aa  evidenced  by,  the 
la  iguage  and  purpose  of  their  agreement,  as  a  complete  monopoty,  except  the 
proof,  that  they  were  llie  only  parties  who  were  engaged  at  tlie  specified  lo- 
i:ulities  in  the  inanafacturea  referred  loin  the  contract  attlie  time  it  was 
■made.  It  is  not  improbable  Ibat  every  cotton  oil  mill  in  the  state  was  repre- 
M.'u ted  in  this  com bi Dalian,  or  was  intended  to  be  brought  into  it  eventually; 
but,  as  this  is  not  alleged  in  the  petition,  we  cannot  presume  it.  We  must 
admit  some  limit  even  to  Judicial  knowledge.  But  to  render  tiie  contract  void 
it  is  not  necessary  thai  it  should  create  a  pure  monopoiy.  It  would  seem  that 
liie  agreement  may  t>e  illegal  if  the  natural  or  necessary  cunsequences  of  its 
operation  are  lo  prevent  competition  and  create  fictitious  prices  iudependant  of 
the  law  of  demand  and  supply,  and  to  such  an  extent  as  to  injuriously  aSect 
(lie  interest  of  the  public,  or  the  interests  of  any  particular  class  of  citizens 
who  may  be  especially  Interested,  either  as  producers  or  coosumere,  in  the  ar- 
ticles or  staples  which  are  the  subject  of  the  restriction  imposed  by  the  con- 
tract. Lilcewise,  the  agreement  may  be  In  some  instances  void  because  of  un- 
reasonable restrictions  imposed  upon  even  one  of  the  parlies  to  it.  According 
lo  the  authorities  the  extent  of  the  restraint,  though  sometimes  dilUcult  to 
measure,  determines  the  character  of  the  agreement,  whether  legal  or  not. 
Pike  V.  Thomas,  7  Am.  Dec.  741  and  note.  The  authorities  arc  too  nnmerous 
to  even  cite  all  of  them.  From  the  multitude  we  abaH  make  a  few  selections 
later  on,  and  now  we  proceed  with  an  examination  of  the  contract. 

"It  will  be  seen  that  the  Howard  Company  was  given  an  almost  unrestricted 
field  to  obtain  the  raw  material  for  Its  mills,  and  the  exclusive  riglit  to  control 
free  from  the  competition  of  the  owners  of  the  'four  mills,'  (who  had.  no 
doubt,  up  to  that  time,  been  ila  rivals,)  not  only  the  sales  and  ruling  prices  of 
Ihe  products  of  its  own  mills,  (which  are  not  disturbed  in  this  respect,)  but 
also  the  entire  yield  of  the  mills  of  the  other  parties  to  the  contract.  It  was 
thus  enabled,  by  the  confedemilon  of  all  the  parties,  lo  dictate  at  will  the 
prices  M  which  the  public  must  buy  (if  at  all)  the  oils  or  other  products  of  any 
of  the  mills.  If  both  of  the  parties  had  eutered  a  market  open  to  -both  under 
the  contract.  In  order  lo  purchase  the  raw  materials,  they  could  not  have  com- 
peted, for  no  competition  was  contemplated,  and  all  freedom  of  action  in  tjiis 
particular  was  forestalled  by  arbitrary  regulations  of  the  pi  ices  lobe  paid, 
which  must  be  observed.  In  the  markets  assigned  to  each  iliey  were  confront- 
ed by  the  same  barrier,  and  the  party  cannot  buy  at  all  it  the  market  price  at 
that  pi>inl  happens  to  be  greater  than  the  contract  price  ;  or,  if  the  price  pre- 
vailing there  should  even  be  below  the  contract  price,  slill  the  parly  could  not 
avail  himself  of  this  advantapre  wtlbout  first  obtaining,  if  lie  could,  Ihe  con- 
sent of  the  other  parties.  In  other  words,  neither  the  parties  nor  liie  pro- 
ducers nf  the  raw  material  are  to  have  the  benefit  of  but  one  price,  which  baa 
been  definitely  fixed  In  advance.  These  things,  as  it  seems  to  us,  are  welt 
calculated  to  affect  the  Interests  of  the  public  detrimentally,  and  would  doubt- 
less have  been  deemed  by  the  parties  as  Injurious  to  their  own  Interests  hsd 
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they  been  contemplating  a  lawful  enterprise.  These  restrictions,  however, 
were  instituted  in  this  instance  not  for  the  purpose  of  legitimate  profits,  nor 
to  afford  only  a  fair  protection  to  all  of  the  parties,  but  as  suitable  means  for 
preventing  all  competition.  If  not,  then  it  would  have  clearly  been  to  the  ad- 
vantage of  the  Howard  Oil  Company,  in  view  of  its  obligation  to  the  'four 
mills,'  that  the  raw  materials  should  be  bought  by  all  of  the  parties  to  the  con- 
tract at  the  lowest  prices.  This  company  had  bound  itself  to  pay  or  bear  tbe 
cost  of  the  seed,  as  well  as  the  expenses  of  'working'  the  same  by  the  *four 
mills/  Ac." 

After  referring  to  some  authorities  the  court  concludes  as  follows  :  **  We  are 
of  the  opinion  that  the  contract  under  consideration,  and  which  was  entered 
into  by  independent  dealers  and  manufacturers  in  the  same  line  of  business,  as 
already  stated,  imposed  or  attempted  to  impose  unreasonable  and  too  extensive 
restrictions  upon  trade  and  the  freedom  of  the  parties  thereto,  and  was  conse- 
quently contrary  to  public  policy  and  void.  We  think  that  its  manifest  pur- 
pose and  natural  tendency  were  to  prevent  competition  in  too  many  localities, 
and  to  reduce  the  price  of  the  raw  materials  upon  the  one  hand  as  they 
might  choose,  and  upon  the  other  to  enhance  that  of  manufactured  products 
by  artificial  means,  to  the  disadvantage  and  detrintent  of  the  public/*  Citing 
1  Whart.  Cont.  §  442,  and  notes  ;  Callahan  v.  Donnelly,  45  Cal.  152  ;  8ali  Co. 
V.  Guthrie,  35  Ohio  St.  666  ;  Sampson  v.  Shaw,  101  Mass.  145 ;  Wright  v. 
Ryder,  86  Cal.  842,  361 ;  Hooker  v.  Vandewater,  47  Amer.  Dec.  258 ;  Craft 
V.  McConoughy,  79  111.  846  ;  Leonard  v.  People,  114  N.  Y.  871 ;  21  N.E.  Rep. 
707  ;  Angler  v.  Webber,  »2  Amer.  Dec.  741. 

4*  A^preement  amon^  the  nuuiufiustiirefni  of  an  article  hy  which 
one  closes  his  tkctory  in  consideration  of  a  percentage  on  sales  bx 
the  others*  In  Oliver  v.  Gllmore,  52  Fed.  Rep.  562,  it  appeared  that  plain- 
tiffs made  a  contract  with  eight  firms  and  corporations,  by  which  the  plain- 
tiffs agreed  that  ''  the  works,  factory  and  machinery  owned,  leased,  and  con- 
trolled by  them,  situated  in  Pittsburgh  or  elsewhere,  shall  not  be  operated  or 
used  by  any  person  whatever  for  the  manufacture  of  strap  and  T  hinges"  for  a 
period  of  five  years.  In  consideration  of  this  agreement,  the  other  parties  agreed 
to  pay  the  plaintiffs  three  and  one-half  per  cent,  upon  their  net  sales  of  such 
hinges  during  the  said  five  years.  It  was  also  agreed  *'  that  if  any  one  of  the 
parlies  of  the  second  part  should  build,  buy  or  place  in  their  works  any  addit- 
ional machinery,  which  will  in  any  way  increase  their  present  facilities  for  tbe 
manufacture  of  strap  and  T  hinges,  this  agreement  i^all  thenceforth  be  null 
and  void."  One  of  the  parties  having  failed  to  pay  the  percentage  agreed 
upon,  the  plaintiffs  sued  to  recover  it.  To  a  count  setting  up  the  contract  with 
other  proper  allegations  the  defendant  demurred.  The  court  held  tbe  con- 
tract invalid  and  sustained  the  demurrer. 

6«  Ag^reement  between  sheep  brokers  and  bntchers  to  prevent 
competition  and  control  prices.  The  sheep  brokers  of  New  York  and  vi- 
cinity entered  into  an  agreement  by  which  they  formed  an  association  "for  the 
purpose  of  guarding  and  protecting  their  business  interests  from  loss  by  unrea- 
sonable competition,"  and  agreed  to  pool  their  oommiasions  and  divide  them 
among  the  members  according  to  an  arbitrary  percentage  fixed  by  the  agree- 
ment.   For  any  violation  of  the  agreement  by  «  member  he  was  to  pay  a  pen- 


alty  of  (10,000,  which  was  to  be  dlstrlbuU-d  In  the  Bune  waj.  Ad  usociatloD 
exi-iicd  smoDg  the  butchers  of  the  some  p)acD  and  the  two  aasoclatioDS  made 
an  agreement  tcIiIcIi  was  HubBtanliiilly  cud  tern  pom  neous  with  the  former  and 
operated  from  the  same  date.  This  agreemeut  rocLled  that  the  brokers  were  en. 
gaged  in  selling,  and  the  butchers  In  buying,  shuep  and  lambs  for  Blaughlev, 
and  (bat  tt  was  for  the  interest  of  both  Ibat  they  should  be  closely  connected 
in  buainess,  and  should  mutually  aid  and  protect  each  other  as  thereinafter  let 
forth.  The  brokers  bound  thcmselven  to  keep  correct  books  of  account,  show- 
ing the  number  of  sbccp  and  lambs  sold  by  them  on  the  market,  and  at  the 
close  of  every  month  to  render  a  full  and  true  statement  of  all  such  sales  to 
the  secretary  of  the  butchers'  association^  and  at  the  same  time  pay  to  said  sec- 
retary three  and  one-fourlbs  cents  per  head  for  each  and  every  sheep  and  lamb 
Huld.  The  brokers  further  agreed  ;  (1)  Not  at  any  time  during  the  term  of 
the  agreement  to  engagt  in,  or  be  directiy  or  indirectly  engaged  in,  slaughter- 
ing sheep  or  litmbs,  except  for  export.  (2)  Not  to  sell  any  sheep  or  lambs  to 
any  one  else  except  the  members  of  the  butchers'  association,  and  If  they  did 
they  were  bound  to  pay  tlie  treasurer  of  the  last  named  association  16  cents 
per  bead  for  the  same.  Any  sales  so  made  were  Co  be  reported  every  week, 
and  payment  made  on  account  thereof.  The  btitcliers  agreed  to  report  to  the 
brokers  the  names  of  all  members  of  the  associ  iliun,  including  new  members 
to  be  otlded  from  time  to  time  ;  ttiat  they  would  buy  sheep  and  Iambs  from 
the  brokers  only,  and,  if  from  any  other  parties,  they  would  pay  over  to  the 
brokL-rs,  on  account  thereof,  fifteen  cents  per  head,  which  purchases  were  to 
be  reported  to  the  brokers  every  week. 

'One  of  the  brokers  having  refused  to  abide  by  the  agreement,  suit  was 
brought  to  recover  from  him  the  agreed  penalty.  Judgment  went  against  the 
plainliff  in  all  the  courts.  Judd  v.  Harrington,  (N.  Y.).  &4  N.  E.  Rep.  700  ; 
18  N.  y.  Sup  406. 

Referring  to  the  two  agreements  the  court  of  appeals  says:  "These  two 
papers  must  be  read  together,  and,  thus  considered,  they  raauifestly  were  in. 
tended  for  the  purpose  of  creating  a  combination  between  the  butchers  en- 
gaged in  buying,  and  the  brokers  engaged  la  selling,  sbeep  and  Iambs, in  order 
to  control  the  market.  Ox  the  price,  and  destroy  competition.  The  brokers 
were  to  sell  only  to  the  butchers,  and  the  butcliers  to  buy  only  from  the 
brokers.  The  owners  of  sheep,  or  the  drovers  or  consignees  who  had  them 
fur  sale,  and  the  public  who  were  interested  In  the  price  of  meat,  as  an  article 
of  food,  might  have  been  prejwliced  by  Hie  agreement.  Whether  they  were, 
in  faci,  is  not  material,  Tlie  real  purpose  and  Intent  of  the  agreement  were  to 
BupprtsB  competition  In  an  article  of  food,  and,  as  such  agreements  tend  to  eu- 
hunce  the  price,  they  are  regarded  as  detrimental  to  the  public  interest,  and 
forbidden  by  public  policy.  Thdt  such  agreements  are  lllegul  and  void  has 
been  settled  by  the  decisions  of  the  courts  from  the  enrliest  times.  *  *  • 
Courts  will  not  aid  parties  seeking  to  enforce  such  an  agreement.  (Leonard 
V.  Poole  114  N.  Y.  871,  21  N.  E.  Rep.  707,)  irrespective  of  the  qn«tion 
whether,  in  fact,  it  produced  the  evil  results  to  which  It  tended,  or  was  harm- 
lesii.  It  is  said  that  the  purpose  was  to  facilitate  the  transaction  of  busineai, 
and  save  useless  expense.  It  Is  quite  likely  that  the  agreement  did  enable  the 
parties  to  transact  their  business  with  less  labor  and  expense,  and  that  may  be 


rEOPLE  V.  bHELDOS,  ET  AL.  09ff 

presslj  forbiddcD  bj  Uw.  Its  effect  was  to  combiDe  coal  producers  and 
carriers,  and  Ui  parUatlr  destroy  competition  in  the  production  and  sale  of 
antbrBclla  coal,  a  staple  cumnioditj  of  the  state.  Held  to  be  a  corporate 
excess  of  power,  which  tends  to  monopoly  and  the  public  injury,  Ibid.  See 
also  for  further  proceedinga  in  the  case  Stockton,  Attorney  Qeneral,  v.  Central 
R.  Co..  (N,  J,  Ch.),  25  Ati.  Rep.  »42, 

8- Ziftbor  eombin»tloBS.  Ei^)<dniiv  boycott  and  interfl»r«iic«  with 
intarstoto  oommero*.  Tol«dOt  Ann  Arbor  *  North  Mloh.  B,  B. 
llUgatlon-  On  the  Tib  of  March,  1B98.  the  locomollve  engineersof  the  Toledo, 
Aun  Arbor  &  North  MlcU.  Railroad  went  out  on  a  strike.  The  strike  had  been 
approved  by  P.  M.  Arthur,  chief  of  the  brotherhood  of  locomotive  engineers,  an 
Hssociation  embracing  locomotive  engineers  in  active  service  In  the  United  States, 
Mexico  and  Canada,  and  having  a  membership  of  some  35,000.  Soon  after 
the  inauguration  of  the  strike,  the  Toledo  company  filed  a  bill  against  eight 
connecting  railroads,  alleging  that  they  had  threatened  to  refuse  to  receive 
from  and  deliver  to  the  complainant  Interstate  freight  on  the  ground  that  their 
locomotive  engineera,  who  were  members  of  the  brotherhood,  would  refuse  to 
haul  or  handle  the  same,  because  complainant  employed  on  its  line  engineers 
who  were  not  members  of  the  brotherhood,  and  that  the  threat,  if  carried  out, 
would  work  irreparable  injury  to  the  complainant,  and  praying  that  the 
defendant  compinies.  their  employees  and  servants,  be  enjnlned  fr.im  refusing 
to  receive  and  deliver  such  interstate  freight.  A  temporary  injunction  as 
prayed  was  granted  by  Ricka,  J.  Immediately  after  the  strike  Arihur  sent  a 
dispatch  to  the  proper  chairmen  of  committees  of  the  brotherhood  on  eleven 
different  roads,  connecting  with  or  In  the  vicinity  of  complainant's  lines, 
which  dispatch  was  as  follows;  "There  is  a  legal  strike  in  force  upon  the 
Toledo,  Ann  Arbor  &  North  Michigan  Railroad.  See  that  the  men  on  your 
road  comply  with  the  laws  of  the  brotherhood.  Notify  your  general  mana' 
ger."  The  law  referred  to  In  this  dispatch  was  as  follows  :  "  Twelfth,  That 
hereafter,  when  aa  Issue  has  been  sustained  by  the  grand  chief,  and  carried 
into  effect  by  the  brotherhood  of  locomotive  engineers,  it  shall  be  recognized 
as  a  vlolitlon  of  obllgitton  for  a  memlier  of  the  brotherhood  of  locnmolire 
engineers  association,  who  may  be  employed  on  a  rallnmd  running  In  connec- 
tion with  or  adjacent  to  said  road,  to  handle  the  property  belonging  to  said  rail- 
road or  system  In  any  way  that  may  benefitsaid  company  In  which  the  brotber- 
iiood  of  locomotive  engineers  la  at  iaaue  until  the  g-levance  or  Issue  of  whatever 
nature  or  kind  has  been  amicably  settled."  By  the  rules  of  the  order  a  "viola- 
tion of  obligation"  by  a  member  of  the  order  subjected  him  to  expulsion. 
Pending  negotiations  tjetween  the  complainant  and  Its  striking  engineers,  com- 
pliance with  rule  twelve  was  postponed  by  Artbur.  but  these  negotiations  having 
failed  Arthur,  on  March  Kith,  sent  a  new  order  of  the  same  tenor  as  the  first 
above  given.  Thereupon  the  complainant  amen'ed  its  bill,  making  Arthur  a 
parly  defendant.  As  to  Arthur,  the  amendment  charges  that  he,  as  chief  of 
the  brotherhood  exercises  a  controlling  influence  upon  1l><  mcmbcTs  In  all 
matters  treated  by  Its  nile^  and  regulations ;  that  one  of  its  rules  requires  all  of 
its  members  in  the  employ  of  any  railway  company,  whenever  an  order  to  that 
effect  shall  he  given  by  Its  said  chief  officer,  to  n-fusp  to  receive,  handle,  or 
carry  eara  of  freight  from  any  other  railroad  company  whose  employeee. 


members  of  atid  bmdcI&Uod,  have  engaged  In  a  strike ;  Ihat  sach  a  strike  has 
been  declared  against  tbe  complainaDt  by  the  members  of  tbe  brotherhood, 
with  Arthur's  consent  and  sf^roval  ;  tliat  Arthur  now  pulilicallf  anuouncei 
thai,  UDkse  compluioaDt  shaU  submit  to  the  demands  of  its  striLing  euiployu, 
be  will  oilier  the  rule  above  slated  enforced  ;  tbat  the  rule  is  io  Jii  eel  coniri- 
ventioD  of  the  inlerstale  commerce  law,  and  is  intended  to  ioduce  the  em- 
ployees of  the  defendaot  compHnles  to  violate  that  law  and  the  previous  order 
of  the  court ;  and  tiial  Artlmr,  with  others,  Is  cciDspiriog  to  that  end.  The 
amendment  prayed  for  an  order  against  Arthur,  restraining  1dm  frutn  issuing, 
promulgutiiig,  or  continuing  in  force  any  rule  or  order  of  said  brotherhood, 
which  shall  require  or  command  any  cmpioycce  of  anj  of  defendaat  nulnar 
companies  herein  to  refuse  to  handle  and  deliver  any  carH  of  freight  in  course  of 
transportation  from  one  state  to  aiiuUicr  to  Ibc  complainant,  ur  from  refuaiuglo 
recti  ve  and  Imndle  cars  of  such  freight  whicli  have  been  hauled  over  complaio- 
aut'sroad:  and  also  from  In  any  way,  directly  or  indirectly,  endeavnring  lo  per- 
suade any  of  llieemplnyeesof  the  defendant  railway  eompsnies  whose  lines  con- 
nect with  the  railroad  of  complainant  not  to  extend  to  said  company  the  same 
facilities  for  intcrcliange  of  interstate  traiflc  as  are  extended  by  said  companies 
lo  olher  railway  compunles.  An  order  was  graLitod  as  prayed  by  Tafl,  J,,  on 
un  eJ!  jMrte  application,  and  after  a  fuU  hearing  before  Judges  Taft  and  Ricks 
ilie  onler  was  conflrmed  and  continued  io  force  to  the  flna]  liearingof  the  case 
The  opinion  of  Tafl.  J.,  on  this  motion  is  reported  In  Toledo,  etc.,  R.  Co.  r, 
PeoDsylvania  R.  Co..  64  Fed.  liep.  730.  In  complUnce  with  the  mandaloiv 
order  of  the  court,  Arthur  resciuded  his  last  order  enjoining  obedience  lo 
rule  twelve  of  the  brothei  hood. 

The  court  held  iLat  Arthur  and  bis  confederates,  in  attempting  to  cany  out 
rule  twelve  as  proposed,  were  guilty  of  a  criminal  conspiracy  to  injure  the 
complainant  and  In  violate  Ihe  interalale  commerce  law;  llial  they  were  li^le 
civilly  to  Ihe  complainant  for  any  loss  iuflcited  upon  it  by  Ihem  in  pursnaore 
of  the  conspiracy,  and  that  a  court  uf  equity  had  jurisdiction  to  prevent 
Arthur  from  issuing  the  order  to  enforce  rule  twelve,  or  to  compel  bin  lo 
rescind  the  order  which  he  bad  given. 

In  discussing  the  first  point  the  court  says;  "Bui  It  is  said  tbat  it  caoaot  be 
unlawful  for  an  employe  either  to  threaten  to  quit  or  actually  to  quit  the  ser- 
vice when  not  in  violation  of  bis  coutracl.  because  a  man  has  the  Inalienable 
right  lo  bestow  his  labor  where  he  will,  and  to  withhold  his  labor  as  he  wilt, 
Qenerally  Bpenking,  this  is  true,  but  not  absolutely.  If  he  uses  the  benefit  which 
Ills  labor  is  or  will  be  lo  another,  by  threatening  to  withhold  it  or  agreel  >g  lo 
bestow  it,  or  by  actually  withholding  It  or  bestowing  it,  for  tlic  purpose  of  in- 
ducing, procuring  or  compelling  that  other  lo  commit  an  unlawful  or  criminal 
act,  the  withholding  or  bestowing  of  his  labor  tor  such  a  purpose  is  itself  an 
unlawful  and  criminal  act.  The  same  thing  is  true  with  regard  t"  theexerdse 
of  the  righl  of  property.  A  man  has  the  right  to  give  or  sell  his  properly 
where  he  will,  but  If  he  give  or  sell  it,  or  refuse  to  give  or  sell  il.  as  a  mean* 
of  Inducing  or  compelling  another  lo  commit  an  unlawful  act,  his  giving  or 
selling  it  or  refusal  to  do  so  is  itself  unlawful. 

"Herein  is  found  the  difference  between  ihe  act  of  the  employes  of  the  com- 
complaioant  company  In  combining  to  withhold  the  benefit  of  thdr  labor  from 
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It  BDd  the  act  of  the  employes  of  the  defesdAot  companjea  in  combining  to 
withhold  their  Ubor  from  them;  that  is,  the  difference  between  the  strike  and 
the  boycott.  The  one  combination,  so  far  lu  its  character  is  Ehonn  in  the  evi- 
dence, was  lawful,  because  it  was  for  tiie  htwful  purpose  of  selling  llie  laboT  uf 
those  engaged  ia  it  for  the  highest  price  obtainable,  and  on  the  beat  terms. 
The  probable  inconvenience  or  loss  which  its  employes  might  Impose  on  the 
comphunant  company  by  wilhholding  their  labor  would,  under  ordinary  cir- 
cumstancea,  be  a  legitimate  means  available  to  them  for  inducing  a  compliance 
with  their  demands.  But  the  employes  of  defendant  companies  aro  not  dis- 
aalisded  with  the  terms  of  their  employment.  So  far  as  appears,  those  Icnna 
work  a  mutual  benefit  to  employer  and  employed.  What  the  employes  tbrealcD 
to  do  is  to  deprive  the  defendant  companies  of  the  twnetlt  Cliua  accruing  from 
their  labor,  in  order  to  induce,  procure,  and  compel  the  companies  and  their 
managing  officers  to  coDsent  to  do  a  criminal  and  unlawful  injury  to  the  com- 
plainant. Neither  law  nor  morals  can  give  a  man  the  right  to  labor  or  with- 
hold his  labor  for  audi  a  purpose. 

■'It  may  be  noted,  in  i)assing,thBt  I  he  enforcement  of  rule  13  presents  a  much 
stronger  case  of  illegality  than  the  ordinary  boycott.  As  usually  underslo;  d. 
a  boycott  is  a  combination  of  many  to  cause  a  loss  to  one  person  by  coercing 
others,  against  their  will,  to  withdraw  from  bim  their  tieneflcial  busines-t  inter- 
course, through  threats  that,  unless  those  others  do  so,  tbe  many  will  cause 
similar  loss  to  Ibem.  Ordinarily,  when  such  a  combination  of  persons  does  not 
use  violence,  actual  or  threatened,  to  accomplish  their  purpose.  It  is  difficult  to 
point  out  with  clearness  the  illegal  mesas  or  end  wbich  makes  the  combination 
an  unlawful  conspiracy;  for  It  ii  generally  lawful  for  the  combiners  to  with- 
draw their  intercourse  and  its  benefits  from  any  person,  and  to  announce  tbeir 
fntentlo-i  of  doing  so,  and  It  Is  equally  lawful  for  tbe  others,  of  their  own 
motion,  to  do  that  which  the  combiners  seek  to  cjmpell  Ihem  to  do.  Such 
combinations  are  said  to  be  unlawful  conspiracies,  though  the  acts  In  themselvea 
and  coiuidered  singly  are  innocent,  when  the  acts  are  done  with  malice.  1.  e, 
with  the  intention  to  injure  another  without  lawful  excuse.  See  tlie  judgment 
of  Lord  Justice  Bowcn  in  Steamship  Co.  v.  McGregor.  23.  Q.  B.  Div.  698: 
Walker  v.  Cronin,  107  Mass.  655;  Casey  v.  Typographical Uoion,  45 Fed.  Rep. 
ISS;  Bteamahip  Co.  v.  McKenna.  80  Fed.  Rep.  48;   State  v.  Qlidden,  55  Conn. 
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servBDU  and  employes,  from  refusing  to  huidte  the  inierstote  traffic  to  or  from 
the  ccmplHlo&Dt  company.  diBclaims  any  right  tn  compel  the  employes  of  tbe 
defendanta  to  continue  in  defeodaDl'a  employ  ami  to  conttnue  lo  handle  auch 
IrutBc.  Od  Ihia  point  the  court  says:  "  They  may  avoid  obedience  to  Uie  in- 
JuDCtioD  by  actually  ceasing  U>  be  employes  of  the  company:  otherwise,  the 
iDJunctlon  would  be,  in  effect,  an  order  on  them  to  remain  in  the  serrice  of  the 
company,  and  no  Buch  order  was  ever,  so  far  as  the  aulhorities  show,  issued  by 
a  court  of  equity.  It  is  true  that  if  they  quit  the  service  of  ibe  company  hi 
execution  of  rule  12,  fn  order  to  procure  or  compel  defendant  companies  to  fa. 
Jure  the  complainant  company.  Ibey  are  doing  an  unlawful  act.  rendering 
themselves  liable  In  damages  lo  the  complaina:it  if  any  injury  iothereby  inflict- 
ed, and  thnt  Ihey  may  be  Incurring  a  criminal  penalty,.aa  already  explained 
but.  no  matter  how  Inadequate  the  remedy  at  law,  the  arm  of  a  court  of 
equity  cannot  be  extended  by  mandatory  Injunction  to  compel  the  enforcement 

0  f  personal  service  as  against  eithtr  the  employer  or  employed.  Blocker  v 
Brockelbank,  8  Mack.  &  Q.  2-10;  Johnson  v.  Railroad  Co.  3  DeGex.  M.  &  Q. 
914;  Pickering  v.  Bishop  of  Ely.  3  Younger  &  C.  Ch.  24»;  Lumley  A  Wagner, 

1  DeOei,  H.  &  Q.  604.  Tbe  reaaon  is  obvious.  It  would  be  impivcticable  to 
enforce  Ihe  relation  of  master  and  servant  against  the  will  of  either.  &peciai1y 
is  this  true  in  Ihe  case  of  railway  engineers,  where  nothing  but  tbe  moei  iiains- 
taking  and  devoted  atleotion  on  tbe  part  of  llie  employe  will  secure  a  pm|tr 
discharge  of  his  responsible  duties;  and  It  woidd  seem  to  heeven  against  public 
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against  the  members  of  B  tjpograpblcal  union  who  had  instituted  a  bojcott 
against  a  newspaper,  and  who  were  aCCemptiDg  lo  drive  away  buaiuess  from  it 
by  threal«n)Dg  its  sutMcribere  and  sdvertisen  to  boycott  them  In  case  they  con- 
tinued Iheir  patronage.  In  Bmack  v.  Kane,  84  Fed.  Rep.  47,  Judge  Uludgett 
granted  an  ijjunctioii  against  peisona  who,  by  threalenlng  iufriiigemeat  suits, 
without  any  iateDlion  of  bringing  them,  were  attcmptiag  to  interfere  with 
plaiutifTs  enjoyment  of  his  lawful  patent.  And  in  Cocur  D'Alene  CodsoI.  & 
Hio.  Co.  y.  Hioers'  Union,  SI  Fed.  Rep.  360,  Judge  Besttj  enjoined  the  mem- 
beiB  of  a  Union  from  Intimidating  plaintiff's  workmen,  and  thereby  preventing 
them  from  continuing  In  its  employ.  Arthur's  proposed  invasion  of  com- 
plainant's rights,  In  the  means  to  be  employed,  and  the  characler  of  the  Injury 
intended.  Is  quite  like  the  wrongs  enjoined  In  the  cases  Just  clte<l.  It  ivould 
seem  fcom  the  foregoing  authorities  that  we  may  enjoin  Arthur  from  directing 
the  engineers  to  quit  work,  for  the  purpose  of  coercing  the  defendant  companies 
to  violate  the  law  and  complaiaant's  dghts.  Though  we  cannot  enjoin  the 
engineers  from  unlawfully  quitting.  It  does  not  follow  that  we  may  not  enjoin 
Artliur  from  ordering  them  to  do  so. 

Further  proceedings  were  hod  In  this  case  upon  an  application  to  attach  cer- 
tain engineers  for  contempt  in  violating  the  original  injunction  issued  In  the 
case.  Toledo,  etc.,  R.  Co.  t,  PennBjlvania  R.  Co.54  Fed.  Rep.  746.  This 
sppllcation  was  heard  and  decided  by  Ritks,  J.  la  these  proceedings  the 
validity  of  (he  original  order  was  attacked,  but  the  propriety  of  the  order  and 
the  jurisdiction  of  the  court  to  make  it  were  fully  conSrmed.  The  court  Says; 
"It  is  said  the  orders  Issued  in  this  case  are  without  precedent.  Every  Just 
order  or  rule  known  lo  equity  courts  was  bornof  some  emergency  to  meelsome 
new  condit  oos,  and  was,  therefore,  in  its  time,  without  precedent.  If  based 
on  eouni  principles,  and  bcocQcent  results  follow  their  enforcement,  af- 
fording necessary  relief  to  the  one  parly  without  imposing  illegal  burdens  on 
the  other,  new  remedies  and  unprecedented  orders  are  notunwelcomeaids  lo 
the  chancellor  to  meet  the  constantly  varying  demands  for  equitable  relief." 
Joy.  ».  8t.  Louis,  188  U.  B.  1;  Coe  v.  Railroad  Co.  3  Fed.  Rep.  775;  Beadel  v. 
Perry,  L.  R.  8  Eq.  465,  are  referred  to  in  support  of  the  order. 

The  court  found  that  three  of  the  defendants  had  quit  the  employment  of 
the  defendant  company  rather  than  violate,  as  tliey  otherwise  must  do,  either 
the  mandate  of  the  court  or  the  rules  of  the  brolherhoud  to  which  they  be- 
longed, and  it  was  held  that  they  were  not  guilty  of  couteuipl  In  so  doing. 
Referring  to  these  defendants,  the  court  snys;  "  The  proof  Is  clear  that  alt  of 
these  engineers  and  firemen  fully  underslotnl  the  order  of  the  court,  and  knew 
that  if  they  continued  in  tlie  company's  service  Ihey  would  be  compelled  to 
obey  it  liathcr  than  do  that,  they  quit  tlieir  employment.  Hod  llicy  the  right 
to  do  so  under  the  circumstances  surrounding  themt  The  train  which  Ihey 
refused  to  haul  was  eafuly  stored  in  ihe  company's  yard.  No  special  injury 
resullctl  from  Ihclr  refusal  to  continue  In  the  service.  No  lives  were  imperiled, 
no  property  JeopnnllTcd  by  tbclr  act.  The  facts  clearly  present  extreme 
cases,  whetB  a  court  of  equity  Is  asked  lo  enforce  the  peiformsnce  of 
coninu-ts  for  personal  service.  Tlie  engineers  were  all  Iwund.  hy  their 
terms  of  employment,  lo  haul  that  iraln  to  Detroit.  They  had  been 
legularly  caUed  for  service,  and  entered   upon    it,  and    wcr^'  in  law  ol^ 


ligated  to  conltoue  ia  tbat  service  for  the  period  of  IS  bosrs,  which  covered 
their  run.  Thcj  have  broken  their  coDtract,  &Dd  the  employer  baa  iu  remedv 
at  law,  ioodequale  though  it  be.  Bu'.  this  court  recogaizes  U>  ita  fullest  eiteol 
the  large  meusure  of  personal  liberty  |>ermitt«d  lo  employis,  and,  while  it  fecl^ 
thcj  Imve  violated  tiicir  cootracl  of  service,  ll  diaclaims  an;  power  to  compel 
Ibcm  to  continue  that  service  against  their  will,  under  the  facts  of  this  case. 
The  ioBupenible  difflciillics  attending  an  attempt  to  enforce  the  perfonnance  of 
coDtinuoiiB  persunal  itcrvjce  have  berclofore  deterred  courts  of  equity  from  un- 
dertaking to  grant  relief  in  such  cases.  But  iu  the  varyiug  circumatances 
under  which  Ihe  employer's  riglits  [o  such  relief  are  prcscuttid  it  ofl«n  ha^^ieiis 
that  u<lequate  protection  is  possible  by  restraining  the  employes  from  refraining 
to  do  acts  wblcli  they  have  combined  and  conspired  to  do.  an<l  Ibe  inhibiting 
of  which  secures  the  relief  to  which  the  employer  is  clearly  entitled.  Bj  sudi 
modes  of  procedure  courts  of  equity  arc  ufleo  able  to  afford  protection  where 
they  could  not  do  it  by  alteropting  to  eiifurce  specific  perfurmanca-  But  il  is 
urged  that,  while  the  court  might  not  have  hod  Ihe  power  to  cumptl  perform- 
ance of  service  in  Ihcec  cases,  it  has  power  to  punish  for  contempt  ihoae  who 
refused  to  obey  Its  orders.  But  if  the  court  could  not  compel  the  employe  to 
perform  by  coutiuuitig  in  service,  it  would  not  be  a  comlempt  of  coun  on  the 
employe's  part  to  exercise  the  right  to  quit  the  service.  If  the  employe  quiu 
in  good  faith,  uncnnditionally  and  absolutely,  under  such  circunulances  as  are 
now  under  consideration,  be  is  exercising  a  personal  right  which  cannot  be  de- 


severe  peDslties  aid  losses  would  follow  for  such  neglect.  An  implied  oblfga- 
tion  was  therefore  usunted  by  the  emplojes  upon  accepting  service  from  it 
under  such  conditions  that  they  would  perform  tLeir  duties  in  sucb  tnanner  as 
la  enable  it  not  only  to  discharge  ila  obligations  faithfulij,  but  also  to  protect 
it  against  irreparable  losses  and  injuries  and  excessive  damages  bj  any  acts  of 
O'.ais3ion  on  their  part.  One  of  these  impl  ed  conditions  on  their  behalf  wa» 
that  they  would  not  leave  Its  service  or  refuse  to  perform  their  duties  under 
circumstances  when  such  neglect  on  their  part  would  imperil  lives  committed 
to  its  care,  or  the  destruction  of  property  Involving  irreparable  lose  and  injury. 
or  vibit  upon  it  severe  penalties.  In  ordinary  conditions  as  between  employer 
ami  employe,  the  priviluge  of  the  latter  to  quit  tlie  former's  service  at  his  option 
cannot  be  prevented  by  restraint  or  force.  The  remedy  for  lireach  of  contract 
may  follow  to  the  employer,  but  the  employe  has  it  in  his  power  to  arbitrarily 
terminate  the  relaliona,  and  abide  the  consequences.  But  these  relative  rights 
and  powers  may  become  quite  different  in  the  cose  of  the  employes  of  a 
great  public  corporation,  charged  by  the  law  with  certain  great  trusts 
and  dalles  to  the  public.  An  engineer  and  fl reman,  who  start  frotn 
Toledo  with  a  train  of  cart  filled  with  passengers  destined  for  Cleve- 
land, begin  that  Journey  under  contract  lo  drive  their  engine  and  draw  the  caia 
to  the  deslinalioD  agreed  upon.  Will  it  be  i  laimed  that  tliis  engineer  aud  flre- 
mao  could  quit  their  employment  when  the  train  is  part  way  on  its  route,  and 
ab  indun  it  at  some  point  where  the  live?  of  the  passengers  would  be  imperiled, 
and  the  safety  of  the  property  Jeopardised.  The  simple  statement  of  the 
proposition  carries  its  own  condemnation  with  it.  The  very  nature  of  tlieir 
service,  luvolving  as  it  does  the  custody  of  human  life,  and  the  safety  of 
millions  ot  property,  imposes  upon  them  obligations  and  duties  commensurate 
with  the  character  of  the  trusts  committed  lo  Ihem.  They  represent  a  cIssh  of 
skilled  laborers,  limited  In  number,  whose  places  cannnt  always  be  supplied. 
The  engineers  on  the  Lake  Shore  &  Michigan  Southern  Railroad  operate  steam 
engines  moving  over  Its  difTerent  divisions  2.S00  cars  of  freight  per  day. 
These  cars  carry  supplies  and  material,  upon  the  delivery  of  which  llie  labor 
of  tens  of  thousands  of  mechanics  is  dependant.  They  transport  the  products 
of  factories  whose  output  must  be  speedily  carded  away  to  beep  their  em- 
ployes in  labor.  The  suspeiisioo  of  work  on  the  line  of  such  a  vast  railroad, 
by  the  arliitrnry  nclion  of  the  body  of  ita  engineers  and  firemen,  woirld  paralyze 
the  business  of  the  entire  country,  ectaillng  losses  and  hringlng  disaster  to 
thousands  of  unoffending  cillxena.  Contracts  would  be  broken,  perishnble 
property  destroyed,  the  traveling  public  emharassed,  injuries  sustained,  t  o 
many  and  loo  vast  to  be  enumerated,  AH  these  evil  results  would  follow  lo 
tiie  public  because  of  the  arbltmry  anion  of  a  few  hundred  men,  who,  without 
any  grievance  of  their  own,  without  any  dispute  with  their  own  employer  as  10 
wages  or  haan  of  service,  as  appears  from  the  evidence  in  this  case,  quit  their 
employment  to  aid  men,  it  may  he,  on  some  road  of  minor  importance,  who 
have  a  difference  with  thefr  employer  which  they  t»i\  to  settle  by  ordinary 
methods.  If  such  ruin  to  the  business  of  employers,  an'l  such  disasters  lo 
thousands  of  the  business  public,  who  are  helpless  and  innocent,  la  the  result 
of  conspiracy,  combination,  intimidntlon.  or  unlawful  nets  of  orpin izalions  of 
employes,  the  courts  have  the  power  to  grant  partial  relief,  at  least  by  con* 


CouDcil  of  New  OrleauB  et  al.,  54  Fed.  R«p.  994,  a  bill  wu  filed  b7  the 
United  States  under  the  federal  aati-trusl  law  against  the  various  labor 
organizations  of  New  Orleans,  to  prevent  iDterfercnce  wiili  Interstate  and 
(ureign  commerce.  TLe  facts  are  tlius  stated  bj  Billings,  J.:  "  A  difference 
bad  apruDg  up  l>etweeu  tiiu  wareliouaemeu  and  Llieiremplojesand  the  principal 
dmymen  and  their  siiborUi nates.  With  the  Tiew  and  purpose  to  compel  an 
acquiescence  on  the  part  of  the  employers  in  the  demands  of  the  employed.  It 
wiLS  finally  brought  abuut  by  the  employed  that  all  the  union  men — that  is,  all 
the  membeis  of  the  varioua  lulMr  assoclalions — were  made  by  their  officers, 
clolbed  with  authority  under  the  various  charters,  to  discontinue  buainesa,  and 
one  of  these  kinds  of  buainesa  wns  transporling  goods  which  were  being  con- 
veyed from  stale  to  state,  and  to  and  from  foreign  cuuutrlea.  In  some  branches 
•  >f  iHisineSB  the  effort  was  made  to  replace  ttie  uninn  men  by  other  workmen. 
This  was  resisted  by  the  inlimidatiou  springing  from  vast  throngs  of  the  union 
men  assembling  in  the  streets,  and  in  some  inslunces  by  violence;  ao  Ihat  the 
result  was  that,  by  the  intended  effects  of  tlie  doings  of  tticse  defendants,  not 
a  bale  of  goods  conatituting  tiie  commerce  of  the  country  could  tie  moved." 

The  injunction  was  granted  as  prayed.  The  court  says  :  "  Tlie  question 
simply  is,  do  these  facts  establish  a  case  within  the  statute  ?  It  seems  to  me 
tills  queattoa  is  tantamount  to  the  question,  could  theie  l>e  a  case  under  the 
Btntule  T  It  is  conceded  that  the  lairar  organizations  were  at  the  outset  lawful. 
But,  when  lawful  forces  are  put  into  unlawful  channels, — I.  e.  when  lawful 
nssocistions  adopt  and  further  unlawful  purposes  and  do  unlawful  acts. — the 
associations  themselves  become  unlawfut.  The  evil,  as  well  as  the  unlawful- 
ueaa,  of  the  act  of  the  defendants,  consists  In  this:  tliat.  until  certain  demands 
of  theirs  were  complied  with,  they  endeavored  to  prevent,  and  did  prevent, 
everybody  from  moving  the  commerce  of  the  country.  What  is  meant  by 
"restraint  of  trade"  is  welldeflnedby  Chief  Justice  Savage  in  People  v.  Fisher, 
14  Wend.  18.  He  says:  '  The  mechanic  is  not  obliged  by  law  to  lalwr  for  any 
parlicui  ir  price.  He  may  say  that  lie  will  not  make  coarse  tioots  for  less  tiiaa 
one  dollar  per  pair  ;  but  ho  has  no  right  to  say  that  no  other  mechanic  shall 
make  them  for  lew.  Should  Ibe  journeymen  bakers  refuse  lo  work  unless  for 
enormous  wages,  which  the  master  ttakers  could  not  afford  lo  pay.  and  should 
Uiey  compel  all  Journeymen  in  the  city  to  stop  work,  the  whole  population 
must  be  witliout  bread;  so  of  journeymen  tailors  or  mechanics  of  any  descrip- 
tion. Such  combinations  would  be  productive  of  derangemeut  and  confusion, 
which  certainly  must  be  injurious  to  trade.'  It  is  the  successful  effort  of  the 
combination  of  tlie  defendants  to  intimidate  and  ovemwe  others  who  were  at 
work  in  conducting  or  carrying  on  the  commerce  of  the  country,  in  which  the 
court  finds  their  error  and  thtir  violation  of  tlie  statute.  One  of  the  intended 
results  of  their  combined  action  was  the  forced  slagnallon  of  all  the  commerce 
wiiicii  flowed  through  New  Orleans.  Tills  intent  nnd  combined  action  are  none 
tlie  less  unlawful  Iwcause  they  included  in  Iheir  scope  the  paralysis  of  all  other 
business  within  the  city  as  well." 

To  the  objection  tliat  the  antitrust  law  was  not  aimed  at  combinations  of 
laborers,  the  court  says :   "  I  think  the  congnssional  debates  show  Ihat  the 
statute  had  Ite  origin  In  the  evils  of  massed  capital;  but,  when  the  congress   ■ 
came  to  formulating  the  prohibition  which  is  tlie  yardstick  for  measuring  the 


Nits.  The  following cMea  were  cited  Bfl In  point:  Emsck  v.  Kaoe,  84  Fed. 
Rep.  47 ;  CaBey  t.  Typographical  Union,  45  Fed.  Rep.  185.  144 ;  Qilbett  t. 
Hickle,  4  Sandf.  Ch.  881,  •857 ;  Sharry  v.  Perkins,  147  Mass.  312 ;  17  N.  E. 
Rep.  807. 

Oa  appeal,  the  decision  of  BiUinga,  J.  was  uDanimously  affirmed  by  the 
court  of  appeals,  three  judges  concurring,  and  the  opinion  of  Billings,  J.  waa 
approved.     Bagnn  v.  Blindell,  56  Fed.  Rep.  696. 

10.  lDdletm«nta  muter  IbdanU  »ntl-trtiat  l*w.  The  sufficiency  of 
Indictments  under  tiie  federal  anti-trust  iaw  and  Tarious  questions  in  regard  to 
the  coDstructloa  and  eflFect  of  the  law  are  considered  in  the  foilowing  cases. 
United  States  t.  Greenhut,  00  Fed.  Rep.  469 ;  In  re  Coming,  51  Fed.  Rep. 
205;  JnreTerril,  51  Fed.  Rep.  818;  In  re  Greene,  62  Fed.  Rep.  104;  United 
atales  V.  Pattenon.  04  Fed.  Rep.  1005. 

11>  Talidit^  of  sta.tnta  reqnlrin^  ottoer  or  asviit  of  eorpor»tloii 
to  ataHtm  dl«olo«nr«  a«  to  whether  niBh  oorporatlon  hma  entered 
Into  *aj-  onlMwftil  eomblnatloii.  This  question  is  considered  in  Stal«  ex 
Tti.  Atlorney-General  t.  Simmons  Hardware  Co.,  109  Mo.  119 ;  IB  8.  W.  Rep, 
IISO,  where  it  Is  held  that  1  Section  6  of  the  act  of  1689  "for  the  punishment 
of  pools,  trusts,  and  conspirscles."  requiring  some  officer  of  every  corporation 
to  Inform,  under  oath,  the  secretary  of  state  (under  penalty  of  One,  imprison- 
ment, etc.)  whether  such  company  has  violated  said  act,  Is  in  conflict  with  the 
constitutional  declaration  that  "no  person  shall  be  compelled  to  testify  against 
himself  in  a  criminal  cause,"  and  it  is  therefore  void.  8ee  also  Counselman 
T.  Hitclicock.  142  U.  8.  047. 

IB.  BfteeoUaneona  oaees.  We  refer  to  the  following  additional  caseson 
the  subject  of  contracts  and  combinations  In  restraint  of  trade :  PaciSc 
Trader  Co.  v.  idler,  90  Cal.  110;  27  Pac.  Rep.  86;  Vulcan  Powder  Co.  ». 
Henules  Powder  Co.,  Bfl  Cal.  510;  81  Pac.  Rep.  6S1,  S88  :  Slate  y.  Glldden. 
50  Conn,  46 ;  Anderson  v.  Jett,  80  Ky.  875 ;  18  8.  W.  Rep.  670 ;  Common- 
wealth T.  Allen,  4  Met.  Ill  ;  Brown  v.  Matheson,  14  Allen.  499  ;  Carew  y. 
Ratherford.  108  Mass.  1 ;  Walker  v.  Cronin.  107  Mass.  S50  ;  Central  Shade 
RoUer  Co.  t.  Cushman.  143  Mass.  808 ;  Bishop  v.  Palmer.  146  Mass.  460 ; 
Oamewell  Fire  Alarm  Tel.  Co.  t.  Crane  (Mass.).  35  N.  E.  Hep.  98 ;  Ford  t. 
Qregson.  7Mon.  89;  De  Witt  Wire  Cloth  Co  v.  New  Jersey  Wire  Cloth  Co., 
14  N.  T.  S.  377  :  Strait  v.  National  Harrow  Co..  18  N.  T.  8.  334  ;  Buffalo 
Lubricating  Oil  Co.  t.  Standard  Oil  Co..  106  N.  T.  669 ;  Hoge  v.  Sloan.  107 
N.  T.  844;  State  t.  Donaldson,  82  N.  J.  L.  151  ;  Commouwealth  v.  CarlUle. 
Brightly.  Pa.  8« ;  Hoores  v.  BrickUyer's  Union.  23  Weekly  L.  B.  48  ;  State  ▼. 
Stewart,  09  Vt.  278 ;  Crump  t.  Commonwealth,  84  Va.  937 ;  GIbbs  v.  Balti- 
more Gas  Co..  180  U.  S.  896 :  Fowls  t.  Park.  131  U.  S.  68 ;  Troy  laundry 
Kachina  Co.  v.  Dolpb.  188  U.  S.  617 ;  Central  Tranqwrtatton  Co.  v,  PuIlmaiL 
Fklace  Car  Co.,  189  U.  S.  34;  4  Am.  R  R  &  Corp.  Rep.  173. 
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»JOTK  V.  MURPHY,  ET  iU  Oil 

Dean,  J. — The  defendants  nei'e  members  of  the  PluQiug  Mill 
Association,  of  AJl^beay  county,  and  Buildei-s'  Excltange,  of 
Fiitaburgii.  Tlie  different  partnersbips  and  individuals  compos- 
ing theae  associations  were  in  the  business  of  contmcting  and  build- 
ing, and  furniehing  building  material  of  all  kinds.  On  the  1st 
uf  May,  18dl,  there  was  a  strike  of  the  carpenters,  masons,  and 
briclilayera  in  the  building  trades,  bringing  about,  to  a  large  ex 
tent,  a  stoppage  of  building.  The  men  demanded  an  eight-hour 
day,  with  no  reduction  in  wages  theretofore  paid,  which  the  em- 
ployers refused  to  grant  Then  a  strike  by  the  unions  of  the 
different  trades  was  declared.  The  plaintiff,  at  the  time,  was 
doing  business  in  the  city  uf  Pittsburgh,  as  a  dealer  in  building 
materiala  He  was  not  a  member  of  either  the  Planing  Mill  As- 
sociation, or  the  Buildei-s'  Exchange  There  were  also cou tractors 
and  builders,  who  belonged  to  neither  of  these  organizations,  who 
conceded  the  demands  of  the  workmen.  They  sought  to  secure 
building  material  from  dealers,  wherever  they  could,  and  thus 
go  on  with  their  conti'octs.  If  they  aucoeeded  in  pnrohasiog  the 
necessary  material,  the  result  would  be  that  at  least  some  of  the 
striking  workmen  would  have  employment  at  a  higher  rate  of 
wages  than  the  two  associations  were  willing  to  pay.  The  tend- 
ency of  this  was  to  strengthen  the  cause  of  the  strikers,  for  those 
employed  were  able  to  contribute  to  the  support  of  their  fellow 
-workmen  who  were  idia  The  two  associations  already  named 
sought  to  etdist  all  concerned,  as  contractors  and  buildei's,  or  as 
dealers  in  supplies,  whether  members  of  the  associations  or  not,  in 
the  furtherance  of  the  one  object, — ^resistance  to  the  demands  uC  the 
workmen.  The  plaintiff  and  aLz  atherindividualsorQrms  engaged 
in  the  same  business,  refused  to  join  tbem,  and  undertook  to  con- 
tinue sales  of  building  material  to  those  builders  who  had  conced- 
ed the  eight-hour  day.  The  Planing  Mill  Association  and  Builders' 
Exchange  tried  to  limit  their  ability  to  carry  on  work  at  the  ad- 
vance by  inducing  lumber  dealers  and  otlicrs  to  refrain  from 
shipping  or  selling  them,  in  quantities,  the  lumber  and  other 
material  necessary  to  carrying  on  the  retail  business.  In  several 
instances  their  efforts  were  successful,  and  the  plaintiff  did  not 
succeed  in  purchasing  lumber  from  certain  of  the  wholesale  dealers 
in  Cleveland  and  Dubois,  where  he  wanted  to  buy.  The  defend- 
ants were  actiremembersof  one  or  other  or  both  of  the  associations 


individual  dealers,  they  bad  a  clear  right  to  do.  They  could  nell 
and  deliver  their  material  to  whom  tliey  pleased.  But  tbcy  also 
went  further.  They  agreed  among  themselves  thnt  no  member 
of  tbe  association  would  furnish  supplies  to  those  who  were  in 
favor  of,  or  had  conceded,  the  eight- hour  day,  and  that  they  would 
dissuade  other  dealers,  not  members  ot  the  associations,  from 
furuishing  building  material  to  sucb  contractors  or  retail  dealers. 
To  the  extent  of  their  power,  this  agreement  was  carried  out 
This,  clearly,  was  combination,  and  the  'acts  of  assembly  refeiTed 
to  ilo  not,  in  terms,  embrace  employers.  They  only  include,  with- 
in their  express  terms,  workmen.  Hence,  il  is  argued  by  counsel 
for  appellee,  these  defendants  are  subject  to  all  the  common-law 
liability  of  conspirators,  in  their  attempts  to  resist  the  demands  for 
increased  wages  ;  that  is,  there  can  be  a  combination  among  work- 
men to  advance  wages,  but  there  can  be  no  such  combination  of 
employers  to  resist  the  advance^  That  which,  by  statute,  is  per- 
mitted to  the  one  side,  the  common  law  still  denies  to  the  otiier. 
If  this  position  be  well  taken,  we  then  have  this  inequality  :  The 
plaintiff,  who  is  aiding  a  combination,  either  directly  or  indirectly, 
intentionally  or  unintentionally,  to  advance  wages,  sues,  for  dam- 
ages, members  of  another  combination,  who  resist  the  advanca 
Nor  is  there  any  difference  in  the  character  ot  the  acts  or  means 
on  both  sides  in  furtherance  of  their  purposea  The  workmen 
will  not  work  themselves,  and  they  use  persuasion  and  reason  with 
their  fellows  to  keep  them  from  going  to  work,  until  the  demand 
is  conceded.  The  employers  will  not  sell  to  contractors  who  con- 
ceded the  demand,  and  they  do  their  best  to  persuade  others  en- 
gaged in  the  same  business  from  doing  so.  Then,  the  element  of 
real  damage  to  plaintiff  is  absent  By  far  the  larger  number 
of  dealers  in  the  city  and  county  Aere  members  of  the  combination 
which  refused  to  sell.  Only  tlie  plaintiff  and  six  others  refused 
to  entor  the  combination.  The  result  was  that  these  seven  had 
almost  a  monopoly  ot  furnishing  supplies  to  all  builders  who  eon- 
cedcil  the  advance.  Plaintiff  admits  in  his  own  testimony  that 
thereby  his  business  and  profits  largely  increased.  In  a  few  in- 
stances, he  paid  more  to  wholesale  dealers,  and  put  in  more  time 
buying,  than  he  would  have  done  if  the  associations  had  not  inter- 
fered with  those  who  sold  him.  But  it  is  not  denied  that  as  a 
result  of  the  combination  he  was,  individually,  a  large  gainer. 


True,  he  avers  tbat  if  defendants  had  gone  no  further  than  to 
i-efose  to  .sell,  themselves,  he  would  have  made  a  great  deal  more 
money ;  that  is,  he  did  not  make  as  large  a  sum  us  he  would 
have  made  if  they  had  not  dissuaded  others,  not  members  of  the 
association,  from  selling  to  hinL  But  that^  by  the  (act  of  the 
combinations  and  strike,  he  waa  richer  at  the  end  than  when  they 
commenced. 

We  then  have  these  foots,  somewhat  peculiar  in  the  adminis- 
tration of  justice :  A  plaintiff  suing  and  Tecovering  <)amages  for 
nn  alleged  unlawful  act,  of  which  he  himseH,  in  so  far  as  he  aided 
the  workmen's  combination,  is  also  guilty,  and  both  ncta  springing 
from  the  same  source, — a  contest  between  employers  and  employed 
as  to  the  price  of  daily  wages, — and  then  the  further  fact  tiiat  this 
contest,  instead  of  damaging  him,  resulted  largely  to  his  profit 
We  assume,  so  far  as  concerns  defendants,  if  their  i^reement  was 
unlawful,  or,  if  lawful,  it  was  carrietl  out  by  unlawful  act",  to  the 
damage  of  plaintiff,  the  judgment  should  stand.  All  the  authori- 
ties of  this  state  go  to  show  that,  while  the  act  of  an  individual 
may  not  be  unlawful,  yet  the  same  act,  when  committed  by  a  com- 
bination of  two  or  more,  may  be  unlawful  and  therefore  be  action- 
able A  dictum  of  Lord  Benman  in  Rex  v.  Seward,  1  Adol.  &  E 
711,  gives  this  definition  of  a  "conspiracy:"  "it  is  either  a 
combination  to  procure  an  unlawful  object,  or  to  procure  a  law- 
ful object  by  unlawful  means,"  This  leaves  still  undetermined 
the  meaning  to  be  given  the  words  "  lawful  "  and  "  unlawful  "  in 
their  connection  in  the  antithesis.  An  agreement  may  be  unlawful 
in  the  sense  that  tlie  law  will  not  aid  in  its  enforcement,  or  re- 
cognize it  as  binding  upon  those  who  have  made  it,  yet  not  unlaw- 
ful in  the  sense  that  it  will  punish  those  who  ai-e  parties  to  it, 
either  criminally  or  by  a  verdict  in  damages.  Lord  Denman  is 
reported  to  hrtve  Siiid  afterwards  in  Reg.  v.  Peck,  9  Adol.  k  E., 
690,  that  his  definition  was  not  very  correct  See  note  to  section 
2291,  3  Whart  CrinL  Law.  It  is  conceded,  however,  in  the  case 
in  hand,  any  one  of  the  defendants,  acting  for  himself,  had  a  right 
to  refuse  to  sell  to  those  favoring  the  eight-hour  dny,  and  so,  acting 
for  himself,  had  the  right  to  dissuade  others  from  selling.  If  the  act 
were  unlawful  at  all,  it  was  because  of  the  combination  of  a  num- 
ber. Gibson,  J ,  in  Com.  v.  Carlisle,  Brightly,  N.  P.  40,  says : 
"  Where  the  act  is  lawful  for  the  individual,  it  can  be  the  subject 
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of  conspiracy,  when  done  in  concert,  only  where  there  is  a  direct 
intentioB  that  injury  shall  reenlt  from  it,  or  Trhere  the  object  is  to 
benefit  the  conspinttors  to  the  prejudice  of  the  public  or  the  op- 
pression of  individually  and  where  such  prejudice  or  oppression  is 
the  natural  and  necessary  conaeqaence."  In  the  same  case  it  is 
held :  "  a  combination  is  criminal  wherever  the  act  to  be  done  has 
a  neceasary  tendency  to  prejudice  the  public,  or  to  oppress  in- 
dividuals by  unjustly  snbjecting  them  to  the  power  of  the  confed- 
eracy, and  giving  effect  to  the  purpose  of  the  latter,  whether  of 
extortion  or  mischief.  According  tn  this  view  of  the  law,  a  cora- 
binntion  of  employere  t-)  depress  the  wages  of  journeymen  below 
what  they  would  be  if  there  was  no  recurrence  to  artificial  means 
on  either  side  is  criminal."  Tliis  case  puts  the  law  against  the 
combination  in  as  strong  terms,  if  not  stronger,  than  any  others  of 
our  own  state  Tlie  significant  qualifiationofthegeneral  principle, 
as  mentioned  in  the  last  tliree  lines,  will  be  noticed  :  "  If  there 
was  no  recurrence  to  artificial  meann  on  either  side."  Tbe  pre- 
judice to  the  public  is  the  nse  of  nritficial  means  to  affect  prif;e3, 
whereby  the  public  suffers.  A  combination  of  stock  brokers,  to 
comer  a  stock  ;  of  farmers,  to  raise  the  price  of  grain  ;  of  manu- 
facturers, to  raise  the  price  of  tlieir  product ;  of  employers,  to  re- 
duce tbe  price  of  labor ;  of  workmen,  to  niise  the  price, — were  at 
the  date  of  that  decision,  at  common  law,  all  conspiracies.  The 
fixed  theory  of  courts  and  l^islators  then  was  that  the  price  of 
everything  ought  to  be,  and  in  the  absence  of  combination  neces- 
sarily would  be,  regulateil  by  supply  and  demand.  The  first  to 
deny  the  justice  of  this  theory,  and  to  break  away  from  it,  was 
labor;  and  this  was  soon  followed  by  the  legislation  already  no- 
ticed, relieving  workmen  fi-om  the  penalties  of  what  for  more  than 
a  century  had  been  declared  unlawful  combinations  or  conspira- 
cioa.  Wages,  it  was  argucJ,  should  be  fixed  by  the  fair  propor- 
tion labor  had  contributed  in  production.  The  market  price,  de-' 
termined  by  supply  and  demand,  might  or  might  not  be  fair  wages 
— often  was  not, — and  as  long  as  workmen  were  not  free,  by  com- 
bination, to  insist  on  theirrighttofalrwagea,  oppression  by  capital, 
or,  rfhich  is  the  same  thing,  by  their  employers,  followed.  It  is 
not  our  business  to  pass  on  the  soundness  of  the  theories  which 
prompt  the  enactment  of  statutes.  One  tiling,  however,  is  clear ; 
The  moment  the  legislature  relieves  one,  and   by  far  the  larger 


number,  of  the  citizens  of  the  commonwealth  from  the  common- 
law  prohibitions  against  combinations  to  raise  the  price  of  labor,  and 
by  a  combination  the  price  was  raised,  down  went  the  foundation 
on  which  common-law  conspiracy  was  based,  as  to  that  particular 
subject  Before  any  legislation  on  the  question,  it  was  held  that 
a  combination  of  workmen  to  raise  the  price  of  labor,  or  of  employers 
to  depress  it,  was  unlawful,  because  such  combination  iuterfered 
with  the  price,  which  would  otherwise  be  regulated  by  supply 
and  demand.  TJiis  interference  was  in  restraint  of  trade  or  business, 
and  |>rejudicial  to  the  public  at  lai^e.  Such  combination  made 
an  artificial  price.  Workmen,  by  reason  of  the  comhinatioa,  were 
not  willing  to  work  for  what,  otherwise,  they  would  accept  Em- 
ployers would  not  pay  what,  otherwise,  they  would  consider  fair 
wages.  Supply  and  demand  consists  in  the  amount  of  labor  for 
sale,  and  the  needs  of  the  employer  wlio  buys.  If  more  men 
offered  to  sell  labor  than  are  needed,  the  price  goes  down,  and  the 
employer  buys  cheap.  If  fewer  than  required  offer,  the  price  goes 
up,  and  he  buys  dear.  As  every  seller  and  buyer  is  free  to  bar- 
gain for  himself,  tlie  price  is  regulated  solely  by  supply  and  de- 
inand.  On  this  reasoning  was  founded  common  law  conspiracy, 
in  this  class  of  cases.  But  in  this  case  the  workmen,  without 
regard  to  the  supply  of  laboi',  or  tlie  demand  for  it,  agreed  npon 
what,  in  tlieir  judgment,  is  a  fair  price,  and  .  then  combined  in  a 
demand  for  payment  of  that  prica  When  refused,  in  pursuance 
of  the  combination,  they  quit  work,  and  agree  not  to  work,  nntil 
the  demand  is  conceded.  Further,  they  agree  by  lawful  means, 
to  prevent  all  others,  not  members  of  the  combination,  from  going 
to  work  until  the  employers  agreed  to  pay  the  price  6xed  by  ihe 
combination.  And  this,  as  long  as  no  force  was  used,  or  menaces 
to  person  or  property,  they  had  a  lawful  right  to  do ;  and,  so  (ar 
as  in  known  to  us,  the  rise  demanded  by  them  may  have  been  a 
fair  one.  But  it  is  nonsense  to  say  that  this  was  a  price  fixed  by 
sujiply  and  demand.  It  was  fixed  by  a  combination  of  workmen 
on  their  combined  judgment  as  to  its  fairness ;  and,  that  the  sup- 
ply might  not  lessen  it,  they  combined  to  prevent  all  other  work- 
men in  the  market  from  accepting  less.  Then  followed  the 
combination  of  employee,  not  to  lower  the  wages  theretofore  paid, 
but  to  resist  the  demand  of  a  combination  for  an  advance ;  not  to 
resist  an    advance   which    would    naturally    follow    a    limited 


supply  iQ  the  market,  for  tbe  supply,  so  tar  as  the  workmen 
beloDging  to  the  combiDation  were  concerned,  was,  by  com- 
bination, wholly  witbdrairn,  and,  as  to  workmen  other  than 
members,  to  the  extent  of  their  power,  they  kept  them  out  of 
the  market  By  artificial  means  the  market  supply  was  almost 
wholly  cut  oS.  The  combination  of  the  employers,  then,  was  not 
to  interfere  with  the  price  of  labor,  as  determined  by  the  common- 
law  theory,  but  to  defend  themselves  against  a  demand  made 
altogether  regardless  of  the  price,  as  regulated  by  the  supply. 
The  element  of  an  unlawful  combination  to  restrain  trade  because 
of  greed  of  profit  to  themselves,  or  of  malice  toward  plaintiff  or 
others,  is  lacking,  and  this  is  the  essential  element  on  which  is 
founded  all  the  decisions  as  to  common-law  conspiracy  in  this  class 
of  cases ;  and,  however  unchanged  may  be  the  law  as  to  combin- 
ations of  employers  to  interfere  with  wages,  where  such  comb i nations 
take  the  initiative,  they  certainly  do  not  depress  a  market  price, 
when  they  combine  to  resist  a  combination  to  artificially  advance 
price.  "  The  reason  of  the  law  ia  the  life  of  the  law,"  and,  as 
given  in  the  cases  cited  by  appellee,  irresistibly  impels  to  the 
conclusion  that  the  combination  here  was  not  unlawful;  a  con-_ 
elusion  which  is  clearly  indicated  in  Com,  v.  Carlisle,  supro, — that 
it  would  not  be  unlawful  if  tliere  was  first  recurrence  to  artificial 
means  by  workmen  to  raise  tlie  market  price  Here,  the  first  step 
provocative  of  a  combination  by  the  employers  was  an  attempt, 
by  lawful,  artificial  means  on  part  of  the  workmen  to  control  the 
supply  of  labor,  preparatory  to  a  demand  for  an  advance.  Nor  does 
the  fact  that  the  appellee  was  not  a  workman,  nor  a  member  of 
any  of  the  unions  of  workmen,  put  him  in  any  better  attitude  than 
if  he  were.  He  undertook,  for  his  own  profit,  to  aid  the  cause  of 
the  workmen.  His  right  bo  to  do  was  unquestionable.  But  if  the 
employers,  by  a  lawful  combination,  could  limit  his  ability  so  to 
do,  they  did  not  make  thetnselves  answerable  in  damages  to  bim 
for  the  consequences  of  a  lawful  act 

The  case  of  Morris  Run  Coal  Co.  v.  Barclay  Coal  Ca,  68  Pa.  St 
173,  is  not  in  point.  It  was  the  attempt  to  enforce  the  collection 
of  u  draft  given  by  one  member  of  a  combination  formed  toa  raise 
the  price  of  coal  to  another,  in  consideration  of  certain  stipulations 
in  the  agreement  It  was  held  that  the  combination,  being  in  re- 
vor,.  VIII — 78 


strai  nt  of  trade,  vsa  unlawful,  and,  as  the  draft  waa  given  in  puisa- 
ance  of  the  anlawf  □Icontoact,  it,  alsi>,  was  tainted  with  the  ill^litj, 
and  there  coold  be  no  i«oov«]-y.  But,  if  tiie  ag^reement  itsdf  were 
not  unlawful,  w«re  the  methods  to  carry  it  oat  unlawful  ?  If  the 
employers'  comfbination  here  had  used  illegul  methods  or  means 
to  prevent  other  dealers  from  selling  supplies  to-  plaiotifi,  the  con- 
spiracy m^ht  rtiU  hare' been  found  to  exist  The  threats  referred 
to,  although  what  are  nsnally  termed  "  threats,"  were  not  so  in  a 
legal  sense.  To  have  said,  tbej  would  inflict  bodily  harm  on  other 
dealers  orvillify  tJiem  in  the  newspafieia,  or  bring  ou  tlietn  social 
oetraciam,  or  similar  declaratiooa,  —  tbeae  the  law  woold  have 
deemed  threats,  for  they  may  deter  a  man  of  ordinary  conrsgc 
from  the  prosecntion  of  hia  bosiiieas  in  a  way  which  accords  with 
his  own  notion:^  Bat  to  say — and  even  that  is  inlerentii^  from 
the  correBpondence— that  if  they  corttinued  to  sell  to  the  plaintiff 
the  members  of  the  assochition  would  not  biry  from  tbeni,  is  not 
a  threat  It  does  not  interfere  with  the  deider'a  free  dioice  It 
may  have  pT>mi)t«d  him  to  a  somewliat  sordid  calculation.  He 
may  have  considered  which  custom  waa  most  profitable,  and  have 
acted  aceordingly.  But  this  was  not  sucli  coercion  and  thrents 
ascoHstitotedtheact9of  thecombination  unlawful.  Rogerav.  Dntt, 
13  Moore  P.  C.  209;  Bowen  v.  Mutbeson,  14  Allen,  499:  Manufact- 
uring Co.  V.  Hollis  (Minn.),  55  N.  W.  Bep.  1119  {nwt  yet  officially 
reported).  On  the  main  question  the  case  last  cited  goes  further 
than  we  are  called  upon  to  go,  as  yet,  in  this  state.  It  holds  that 
what  ia  not  unlawful  when  done  by  an  individual  cannot  be  unlaw- 
ful when  done  by  many,  and,  therefore,  the  combination  not  to 
deal  with  those  who  broke  tiie  rules  of  the  association  was  not  a 
con.spiraey.  For  this  a  number  of  cases  from  other  states,  as  well 
iis  from  England,  are  cited.  But  tiie  law  in  this  state  has  hereto- 
fore been  determined  otherwise,  from  a  very  early  day,  by  an  un- 
broken line  of  decisions,  which  here  call  far  no  qualification  ;  for, 
BO  far  as  concerns  the  facts  of  this  case,  the  legislature  has  so 
changed  the  law  as  to  render  these  decisions  inapjilicable.  We 
concede,  however,  that  the  decisions  of  other  courts  are  by  no 
means  uniform.  Mr.  Wiight,  in  his  work  on  the  Law  of  Ohninal 
Conspiracies  and  Agreements  (London,  1873),  says:  "It  is  con- 
ceived that,  on  a  review  of  all  the  decisions,  there  is  a  great  pre- 
ponderance of  authority  in  favor  of  the  proposition  that  as  a  rule 


iiQ  agreement  or  combination  is  not  criminal,  unless  it  be  for  acts 
or  omissions,  whether  oa  ends  or  means,  which  would  be  criminal, 
apart  from  ngreement."  Logically,  the  same  rule  would  apply,  as 
was  held  in  Manufacturing  Co.  r.  HoUis,  to  combinations  which, 
although  not  criminal,  areall^ed  to  bo  unlawfui.  But  without 
regard  to  whether  the  general  rule  be  settled  by  weight  of  author- 
ity, as  claime<l  by  appellants,  we  hold  here  that  this  combination 
was  not  unlawful,  because  (1)  it  was  not  made  to  lower  the  price 
of  wages,  as  r^ulated  by  the  supply  and  demand,  bat  to  resist  an 
artrficial  priee  made  by  a  combination  which,  by  atatubc,  was  not 
unlawful ;  (2)  the  methods  adopted  to  further  the  objects  of  the 
combination  were  not  unlawful. 

Anotlier  point  has  been  most  earnestly  pressed  upon  our  con- 
aideration  by  counsel  for  appellants.  It  is  argued  tliat,  under  our 
declaration  ot  rights,  either  the  acts  of  assembly  of  1869,  1872, 
1876,  and  1891,  exempting  employees  from  the  penalties  of  unlaw- 
ful combinations  to  fix  the  price  of  labor,  are  void,  because,  by 
their  terms,  tliey  embrace  only  a  particular  class  of  citizens  of  the 
common  weal  til,  or  their  scope  must  be  enlarged  beyond  the  express 
terms  of  these  acts,  so  aa  to  include  within  their  protection  all 
those  interested  in  the  same  subject  of  legislation.  It  is  argued 
that  it  is  not  within  the  power  of  the  legislature  to  declare  some 
citizens  innocent  of  any  offense  against  the  law,  for  the  very  same 
act  which,  when  committed  by  some  others  in  the  same  business, 
the  law  will  still  bold  to  be  criminal;  that  what  the  statute  de- 
clares is  not  conspiracy  in  one  case  cannot,  under  the  law,  be  con- 
piracy  in  tlie  other ;  and  therefore,  in  every  contest  of  this  kind 
between  workmen  and  employers,  the  statute  if  not  void,  must 
at  least  be  held  to  operate  equally  to  the  exemption  of  all  citizens 
interested  in  the  subject  affected  by  tlie  combination.  If  there 
be  nothing  criminal  in  a  combination  to  artificially  raise  wages, 
there  can  be  nothing  criminiil  in  an  employera'  combination  to 
resist  the  advance,  or  to  artificially  depress  them.  Tlii.-*  question 
is  not  in  the  case,  in  the  view  we  have  taken  o(  the  fact.**.  We  are 
at  all  times  averee  to  passing  on  questions,  the  answers  to  which 
arc  not  necessary  to  a  decision  of  the  case  immeditaely  before  ua. 
Much  leas  are  we  inclined  to  discuss  and  decide  questions  invol- 
ving  the  constitutional   power  of  a  co-ordinate  branch  of   the 


the  manufacture,  distribution,  and  sale  of  gas  for  street  lighting, 
the  laying  of  pipes  in  the  streets,  etc 

The  defendant  was  incorporated  under  the  general  laws  of 
Maine  in  1888,  and  its  purposes,  under  the  articles  of  association, 
were  to  operate  "  a  gas  process  for  manufacturing  fuel  and  illum- 
inating gas  from  oil  and  other  raw  products;  to  light  by  gas  the 
streets,  parks,  ground*),  buildings,  and  business  places  of  persons 
and  corporations;  to  manufacture,  use,  supply,  distribute,  and 
furnish  light,  heat  and  motive  power  by  gas  for  heating  and 
manufacturing  purposes  deemed  for  the  intei-est  of  the  corpora- 
tion ;  to  erect  and  maintain  posts  and  other  fixtures ;  to  lay  down 
and  maintain  such  underground  pipes  and  other  appurtenances 
as  may  be  deemed  necessary  for  the  objects  of  the  corporation, 
wherever  the  same  may  be  lawfully  done  ;  to  manufacture,  lease 
purchase,  and  otherwise  acquire,  deal  in,  manage,  use,  and  sell  any 
and  all  machinery,  fixtures,  appurtenances,  appliances,  and  plants 
for  using  and  furnishing  light,  heat  and  power,  and  for  any  and  all 
purposes  for  which  goa  is  now  used  or  may  hereafter  be  used  ;  to 
lease,  purchase,  or  otherwise  acquire,  manage,  control,  use,  and  sell 
real  and  personal  estate,  patents,  patent  rights,  inventions  and 
processes  and  improvements  thereon,  and  interests  therein  and 
rights  thereunder,  and  any  and  all  other  property,  privileges  and 
easements,  rights  and  things,  whatsoever  deemed  necessary  or  con- 
venient for  carrying  on  the  business  of  the  corporation,  with  power 
to  authorize  other  corporations  and  persona  to  manufacture,  use, 
sell,  and  operate  thereunder,  and  to  do  any  and  all  acta  and  things 
connected  with  or  deemed  necessary  for  carrying  oti  the  business 
of  the  corporation  and  the  general  business  of  furnishing  and  sup- 
plying heat,  light  and  power  by  means  of  gas ;  to  issue  bonds  se- 
cured by  mortgage  on  the  property  and  franchise  of  said  company 
for  the  purpose  of  raising  money  for  the  use  of  the  company  ;  and 
to  have  and  exercise  all  the  rights  and  powers  and  privileges  ap- 
pertaining to  corporations  under  the  general  laws  of  the  state  of 
Main&" 

For  several  years  prior  to  April,  1889.  the  plaintiff  corporation, 
under  its  charter,  had  supplied  the  citizens  of  Brunswick  with  gas. 
Its  operations  had  not  been  financially  successful.  At  that  time 
it  was  heavily  in  debt,  not  only  on  account  of  bonds  which  it  had 
issued,  secured  by  a  mortgage  on  its  real  estate  and  other  property, 


but  a  considerable  floating  debt  existing  as  well  Some  of  the  bonds 
at  that  time  were  overdue,  and  the  holders  were  threatening  fore- 
closure. At  this  time  B.  Or.  Dennison  was  the  prasideot  of  the 
Bi'unswick  Gaslight  Company,  and  Marcus  R.  Williams  was  pre- 
sident of  the  United  Gas,  Fuel  &  Light  Gompan;. 

At  the  time  of  tlie  execution  of  the  lease  of  the  Bruoswiek  pro- 
peily,  all  the  directors  of  the  defendant  company,  includiug  its 
president,  were  residents  of  New  York  city  and  its  vicinity. 

This  defendant  was  the  owner  of  what  is  known.fis  the  "  Avery 
process  for  tiie  manufacture  of  gas."  Not  long  after  the  election 
ot  these  directors,  Piesident  Williams  came  to  Maine  for  the  pur- 
pose of  intixKlucing  that  process  ia  this  state. 

For  some  time  prior  to  said  Ist  day  of  April  negotiations  bad 
been  pending  between  these  two  officers  relating  to  a  lease  of  the 
plaintiff's  property  by  the  defendant  company ;  the  defendant 
company  prior  to  this  time  having  entered  into  possession  of  the 
gas  plant  in  Bath,  under  some  kind  of  an  arrangement  with  the 
company  originally  operating  the  Bath  plant  These  negotiations 
terminated  on  the  Ist  day  of  April,  1889,  by  the  «jceoution  of  a 
lease 

Under  this  lease,  and  on  the  day  of  its  exeoution,  the  defend- 
ant company  entered  into  possession  of  the  plaintiff's  gas  plant  at 
Brunswick. 

The  case  does  BOt  ebow  that,  prior  to  the  exeootion  of  t^e  lease, 
the  direotors  of  the  defendant  company  expi«Bsly  aiLtborieed  by 
formal  vote  their  president,  Williams,  to  ex«aute  the  lease  in  their 
behalf.  The  defendant  company  at  the  trial  denied  the  authority 
of  Williams  to  execute  the  lease  of  the  Brunswick  plant,  but  it 
appeared  ae  facts  in  the  case  that  the  works  at  Brunswick  and  at 
Buth,  which  the  defendant  company  admitted  wme  operated  by  ita 
authority,  had  n  common  manager,  whose  salary  was  not  appor- 
tioned between  them,  kept  common  books  of  account,  and  bought 
supplies  in  common  ;  and,  further,  that  both  works  at  .times  used 
the  Avery  process  for  the  manufacture  of  gas,  which  the  defendant 
company  alone  had  the  right  to  use. 

From  these  facts  and  other  testimony  in  the  case  the  eotui 
found  that  Williams  was  Che  agent  of  the  defendant  company  lo 
nrmnge  with  the  different  gas  companies  in  the  state  for  the  intro- 
duction of  the  Avery  process  ;  that  the  directors  of  the  defendant 


coinpanj  had  full  knowledge  tbat  the  works  at  Bninawick  were 
operated  bj  their  compaii; ;  tbat  tbey  acquiesced  in  the  same 
and  ratified  the  action  of  Williams  Id  the  premises, — no  disavowal 
of  the  authority  of  President  Williams  to  execute  the  Brunswick 
leuae  ever  having  been  communicated  to  the  plaintiff  company 
prior  to  tbe  commencement  of  this  suit 

The  defendant  company  continued  to  operate  the  Brunswick 
works  until  September  15,  1890,  when  voluntarily  and  without 
tbe  fault  of  the  plaintiff  company,  they  abandoned  the  works,  and 
ceased  to  operate  them. 

Upon  these  facts  the  court  ruled  as  matter  of  law  that  the  plain- 
tiff company  and  the  defendant  company  had  power  to  execute 
the  kaae  in  question,  and  that  tlie  defendant  company  was  liable 
in  damages  for  the  breach  of  the  covenants  contained  in  said  lease. 

Tlie  defendant  company  did  not  indorse  any  guaranty  upon 
the  outstanding  bonds  of  the  plaintiff  company,  nor  did  it  give 
any  guaranty  to  the  holders  of  the  some,  further  than  is  contained 
in  the  provisions  of  the  lease  itself.  The  damage  sustuined  by  the 
plaintiff  on  this  account  is  of  such  an  uncertain  character  that  the 
<x>urt  allowed  the  plaintiff  nothing  for  the  failure  of  the  defendant 
to  fulfill  those  covenants  contained  in  the  lease. 

For  prospective  damages  on  account  of  the  breach  of  covenants 
of  the  lease  the  court  awarded  the  plaintiff  the  sum  of  f4,600, 
leee  300,  the  value  of  defendant's  improvements  while  iu  possession, 
the  plaintiff  hnving  expressed  a  willingness  to  make  a  deduction 
equal  to  the  difference  between  the  value  of  the  plant  April  1, 
1889,  when  the  defendant  took  possession,  and  its  value  September 
15,  1880,  when  it  abandoned  possession. 

After  hearing  the  evidence  and  arguments  of  each  party,  and 
considering  the  same,  the  court  decided  that  the  said  indenture  is 
the  defendant's  deed  in  manner  and  form  as  the  plaintiff  in  its 
writ  has  declared  aganst  it,  and  awarded  damages  in  the  sum  of 
$4,»86.&6. 

Amoiig  other  provisions  tbe  lease  contains  the  following:  "The 
lessee  oovenants  and  agrees  to  guaranty  during  the  term  oi  this 
leoee  the  prewjnt  bonded  indebtedness  of  the  lessor,  and  its  renewal, 
and  a  further  issue  of  bonds  to  liquidate  any  or  all  of  the  lessor's 
existing  floating  indebtedness.  The  lessor  covenanting  on  its  part 
not  to  inci'eaae  its  total  indebtedness  during  tbe  term  of  its  lease. 


an<I  to  use  all  reasonrxble  effor1»  to  pay  the  8aaie  aa  it  matures ;  and 
in  all  bonds  of  the  lessor  purchased  bv  the  lessee  tbe  lessee' sh&ll 
receive  five  per  cent  interest  per  aoniim,  payable  semiannuallj, 
and  may  deduct  said  interest  from  the  rent. 

"  It  is  farther  agreed  that  tbe  said  lessor  will  sell,  assign,  and 
transfer  the  capital  stock  of  said  Brunswick  Gaslight  Company, 
the  par  value  thereof  being  fifty  dollars,  ($50,)  which  stock  is  to 
remain  at  the  present  amount,  twenty  thousand  dollars  ($20,000)  at 
any  time  within  eight  years  on  tbe  following  basis:  The  said  leasee 
is  to  pay  for  said  capital  stock  at  tbe  rate  of  forty  dollais  ($40,) 
per  share," 

The  defendant  pleaded  non  est  factum  with  a  brief  statement, 
and,  after  judgment,  took  exceptions  to  this  court. 

The  defense  relied  upon  by  the  defendant  was  that  the  lease 
was  negotiated  and  executed  by  an  unauthorized  agent,  whose  act 
were  never  ratified;  that  the  plaintiff  had  no  legal  right  to  execute 
the  lease,  and  that  in  so  doing  its  acts  were  ultra  vires  and  void; 
that  the  defendant  company  had  no  right  to  guaranty  the  bonds, 
and  iia  agreement  to  do  so  was  ultra  vires  and  void ;  and  that  at  tiie 
termination  of  the  lease  there  was  due  the  defendant  company  in 
set  off,  for  extensions,  improvements,  and  ad  Jitions  about  $1,500. 

Barrett  PoUer  for  plaintiff  Q.   W.    HeseUon,  for  defendant 

Walton,  J. — The  question  is  wlietber  a  gas  company,  which 
possesses  and  exercises  the  right  to  lay  its  pipes  in  the  public  streets 
can  sell,  lease,  or  assign  its  corjxjrate  riglits  and  privil^es  to  another 
gas  company,  witliout  the  consent  of  the  l^siature. 

We  think  the  question  must  be  answered  in  the  ne^tive. 
Corporations  possessing  and  exercising  the  right  of  eminent  do- 
main owe  duties  to  the  public  from  the  performance  of  which 
they  are  not  allowed  to  escape  by  a  sale  or  lease  of  their  franchises, 
without  first  obtaining  the  consent  of  the  legislature.  Tbe  franchise 
of  a  corporation  having  the  right  to  receive  tolls  may  be  levied  on  to 
satisfy  an  execution  og.iinst  the  corporation,  and  in  this  wayitmay 
be  deprived  of  its  corporate  powers  and  privil^es  ;  and  they  may 
be  lost  by  the  foreclosure  of  a  legally  executed  mortgage;  and 
they  may  also  be  lost  by  laches  in  reclaiming  them  when  they  have 
been  illegally  sold,  leased,  or  assigned.  But,  subject  to  these 
well-defined  exceptions,  it  is  now  settled  by  an   overwhelm  in;; 


weight  of  authority  that  public  or  quasi  public  corporations  wliich 
possess  and  exercise  the  right  of  emineDt  domain,  or  its  equivalent, 
owe  duties  to  the  public,  as  well  as  to  their  stockholders  ;  and  tli&t 
they  cannot  sell  or  lease  their  corporate  powers  and  privileges,  and 
thereby  disable  themselves  from  performing  Uieir  public  duties, 
without  legislative  authority.  It  is  the  duty  of  gas  companies, 
water  companies,  electric  light  companies,  tel^iaph  and  telephone 
companies,  street-railway  companies,  and  all  similar  corporations, 
which  have  obtained  the  right  to  use  the  public  streets  for  erection 
or  exteasioB  of  their  works,  to  serve  the  public  faithfully  and  im- 
partially, and  at  reasonable  rates.  And  this  is  a  duty  the  per- 
formance of  which  may  be  enforced  by  the  courts.  And  one 
reason  why  these  corporations  are  not  allowed  to  sell  or  lease  their 
corporate  powers  and  franchises  without  l^ialative  authority  is  that 
if  they  were  able  to  do  so  they  might  thereby  disable  themselves 
from  the  performance  of  their  public  duties  and  thus  escape  from 
the  power  of  the  courts  and  of  the  legislature  to  eatorce  their 
performance. 

But  a  still  more  serious  objection  to  the  traffic  in  corporate 
franchises  is  the  ease  with  which  such  a  power  could  be  used  to 
create  monopolies.  By  its  exercise,  a  single  corporation  could 
easily  become  possessed  of  the  corporate  powers  and  privil^es  of 
oil  its  rivals,  and  thereby  annihilate  competition,  and  obtain  a 
complete  control  of  the  markets.  Such  combinations  are  usually 
hurtful,  and  sound  public  policy  requires  that  they  be  kept  under 
legislative  supervisioir  and  restraint. 

To  the  argument  that  a  similar  combination  may  be  made  by 
individuals,  it  has  been  aptly  replied  that  men  are  mortal, 
and  their  combinations  short-lived,  but  corporations  are  im- 
mortal, and  their  combinations  and  acquisitions  may  go  on  forever; 
that  they  may  add  field  to  field,  wealth  to  wealth,  and  power  to 
power,  till  they  become  too  strong  for  the  government  itself ;  that 
all  experience  shows  that  such  accumulations  of  wealth  and  power 
are  dangerous  to  the  public  welfare ;  and  that ,  while  society  can 
endure  the  accumulations  and  combinations  of  mortals,  which  must 
end  at  the  grave,  it  cannot  endure  similar  accumulations  and  com- 
binatioQB  of  power  by  corporations,  which  may  continue  forever. 

In  a  case  in  New  Jersey,  decided  in  August,  1892,  it  is  said  that 
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corporations  wliJch  engage  in  a  quasi  public  occupation,  such  as 
railway,  water,  gas,  telegraph  and  similar  corporations,  are 
created  upon  the  hypothesis  that  they  will  be  a  public  benefit ; 
that  they  usually  possess  the  right  of  eminent  domain,  and  not 
unfrequently  the  use  of  the  public  highways  is  accorded  to  them, 
and  that,  while  the  state  confers  upon  them  these  special  and  ex- 
traordinary privileges,  it  at  the  same  lime  exacts  from  tbeni  the 
performance  ot  public  duties;  that  such  corporations  hold  their 
franchises  not  merely  in  trust  for  the  pecuniary  profit  of  their 
stockholders,  but  also  in  trust  for  the  public;  and  that  such  cor- 
porations cannot  lease  or  otherwise  dispose  of  their  franchises, 
needful  in  the  performance  of  their  public  duties,  without  legisla- 
tive consent     Stockton  v.  Ruilroad  Co.,  24  Atl  Repi  964 

In  the  case  in  Dlinois,  decided  in  1887,  the  court  held  that  reason 
and  the  weight  of  authority  were  in  favor  of  the  doctrine  that  a 
corporation  has  no  right  to  sell  or  lease  its  franchise,  or  any  pro- 
perty essential  to  its  exercise,  which  it  has  acquired  under  the  law 
of  eminent  domiiin,  without  legislative  authority.  Fietsam  v.  Hay, 
122  111.  293;  18  N.'e.  Rep.  501. 

In  another  case  decided  in  1889,  a  corporation  for  the  manu- 
facture and  sale  of  gas,  having  a  capital  of  $25,000,000,  had  ob- 
tained bv  purchase,  a  controlling  interest  in  four  other  gas  com- 
panies, having  an  aggregate  capital  of  nearly  $17,000,000;  and,  in 
the  vigorous  language  of  the  court,  was  thus  able  to  destroy  Ibe 
eneigies  ot  all  other  corporations  ot  the  same  kind,  and  suck  the 
life-blood  out  of  them  ;  and  the  court  held  that  such  a  comI»na- 
tion  could  not  be  tolerated;  that  the  business  of  maaufactuiing 
and  distributing  illuminating  gas  by  meansof  pipes  laid  in  the  public 
streets  of  a  city  is  a  business  of  a  public  character ;  that  it  is  the 
exercise  of  a  franchise  belonging  to  the  state ;  that  the  services  to 
be  rendered  for  such  a  grant  are  of  a  public  nature ;  and  that  any 
unreasonable  restraint  upon  the  performance  of  such  duties  is  pre- 
judicial to  the  public  interests,  and  in  contravention  ot  public 
policy,  and  could  not  be  allowed.  People  v.  Chicago  Gas  Trost 
Co.,  130  ni.  268;  22  N.  E.  Rep.  798. 

Equally  vigoi^oua  Is  the  language  of  the  New  York  court  ot  ap- 
peals. In  a  case  relating  to  the  combination  known  as  the  "  Sugar 
Trust" — a  trust  that  included  the  Forest  City  Refining  Sugar  Com- 
pany of  this  state,  and  so  successfully  sucked  its  life-blood  out  of 
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it  that  ita  machinery  has  since  reraaioed  as  silent  as  a  city  o(  the 
dead — the  court  said  that  corporate  grants  are  always  assumed  to 
have  been  made  for  the  public  benefit,  and  that  any  conduct 
which  destroys  their  normal  functions,  and  maims  and  cripples 
their  separate  activity,  must  aflfect -unfavorably  the  public  inter- 
est ;  and  that  this  is  so  to  a  much  greater  extent  when  a  combina- 
tion includes  and  dominates  an  entire  industry,  and  puts  upon 
the  market  a  capital  stock  proudly  defiant  of  actual  values,  and 
capable  of  an  unlimited  expansion ;  that  it  is  not  a  sufficient 
answer  to  say  that  similar  results  may  be  lawfully  accomplished 
by  an  individual  having  tiie  necessary  wealth,  for  it  ia  one  thing 
for  the  state  to  respect  the  freedom  of  the  citizen,  and  quite  an 
other  thing  to  create  artificial  persons  to  aid  in  promoting  such 
aggregations ;  that  the  individuals  are  few  who  hold  such  enorm- 
ous wealth  ;  hut,  if  corporations  can  combine  and  mass  their  for- 
ces, a  tempting  and  easy  road  is  opened  to  enormous  combinations, 
vastly  exceeding  in  strength  and  in  power  over  industry  any  pos- 
sibilities of  individual  ownership.  People  v.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582  ;  24  N.  E  Kep.  834. 

The  law  does  not  assume  that  all  combinations  of  corporate 
powers  and  franchises  are  necessarily  hurtful.  It  recognizes  the 
fact  that  they  are  sometimes  beneficial,  and  provides  a  way  by 
which  they  may  be  lawfully  made.  But  as  such  combinations 
are  liable  to  be  made  for  improper  purposes,  and  with  conditions 
annexed  to  them  which  are  inadmissible,  sound  public  policy  re- 
quires that  they  be  made  under  l^islative  supervision  and  re- 
straint. 

In  the  present  case  the  Brunswick  Gras  Light  Company  under- 
took to  lease  all  its  property,  and  all  its  corporate  rights  and  privi- 
leges, to  the  United  Gas,  Fuel  k  Light  Company  for  twenty-five 
years.  The  latter  company  took  possession  of  the  works,  and  held 
them  for  seventeen  and  one-hali  months,  making  improvements 
upon  them,  and  paying  a  portion  of  the  agreed  rent  It  then 
abandoned  the  works,  and  possession  was  resumed  by  the  lessors. 

This  is  a  suit  by  the  lessors  against  the  lessees  for  a  breach  of 
the  covenants  contained  in  the  lease.  It  was  contended  in  defense 
that  the  lease  was  illegal  and  void,  and  that  no  recovery  could  be 
had  upon  it  The  presiding  justice  ruled,  as  a  matter  of  law,  that 
the  plaintiff  company  and  the  defendant  company  bad  power  to 


execute  the  lease,  and  that  a  recovery  could  be  had  for  a  breach 
of  the  covenants  contained  in  it.  We  think  the  ruling  was  errone- 
oua  No  legislative  authority  for  making  the  lease  was  shown, 
and  without  such  authority,  we  think  the  lease  must  be  reganle.l 
as  uUra  vires  and  void.  The  authorities -bearing  upon  the  question 
are  not  in  entire  harmony,  but  the  weight  of  authority  seems  to 
us  to  be  overwhelmingly  in  favorof  this  conclusion.  See  2  Beach, 
Corp.  §§  831-856,  inculuaive,  and  the  six  pages  of  authorities  pro 
and  con  cited  under  the  section  last  cited.  The  coses  are  too  num- 
erous for  citation  here,  and  the  few  cases  to  which  we  have  referred 
will  furnish  a  key  to  all  of  tbeno. 

But  it  is  claimed  that,  inasmuch  as  the  defendant  compaay  took 
and  held  posseasioo  of  the  plaintiS  company's  works  by  virtue  of 
the  lease,  ultra  vires  is  no  defense  to  an  action  to  recover  the  agreed 
rent  We  do  not  doubt  that  the  plfuntiS  company  is  entitled  to 
recover  a  reasonable  rent  for  the  time  the  defendant  c(Miipany 
actually  occupied  the  works;  but  do  not  think  the  amount  can 
be  measured  by  the  uUra  vires  agreement  We  think  that  in  such 
cases  the  recovery  must  be  had  upon  an  implied  agreement  to  pay 
a  reasonable  rent ;  and  that,  while  the  uUra  vires  agreement  may 
be  used  as  evidence,  in  the  nature  of  an  admission,  of  what  is  a 
reasonable  rent,  it  cannot  beallowed  to  govern  orcontrol  tbeamount 
It  seems  to  us  that  it  would  be  absurd  to  hold  that  the  uUra  vires 
lease  is  void,  and  at  the  same  time  hold  that  it  governs  the  rights  of 
the  parties  with  respect  to  the  amount  of  rent  to  be  recovered.  A 
void  instrument  governs  nothing.  We  think  the  correct  rule  is 
the  one  stated  by  Mr.  Justice  Gray  in  a  recent  case  in  the  United 
States  supreme  court.  He  said  that  a  contract  made  by  a  corpora- 
tion which  is  unlawful  and  void  because  beyond  the  scope  of  its 
corporate  powers  does  not,  by  being  carried  into  esecution,  be- 
come lawful  and  valid ;  and  that  the  proper  remedy  of  the  ag- 
grieved party  is  to  disaffirm  the  contract,  and  sue  to  recover  as 
on  a  quantum  meruit  the  value  of  what  the  defendant  has  actunlly 
received  the  benefit  of.  Pittsburgh,  C.  &  St  L.  Ry.  Ca  v.  Keokuk 
&  H.  Bridge  Oa,  131  U.  S.  371 ;  9  Sup.  Ct  Rep.  770.  We  think 
this  is  the  correct  rula  2  Beach,  Corp.  §  423  and  cases  there 
cited. 

Exceptions  sustained. 


Peters,  C.  J.  aad  Emeby,  Foster,  and  Haskbli,  JJ.,  con- 
curred.* 

1.  Power  of  oorpoTMUon  to  sell  or  Immc  entire  propertJTt  or  prop- 
•rtr  kod  fruiahtoeo.— Bee  Small  v.  Minue^ioliB  Electro  Hstrix  Co.,  4  Am. 

li.  R,  and  Corp.  Rep.,  31,  and  noM;  Central  TraospoTlUiou  Co.  v.  Pullmau 
Pal:ice  Car  Co..  4  Am.  R.  R.  and  Corp.  Rep.  173;  People  v.  Ballard,  6  Am. 
R.  R.  and  Corp.  Rep.  635;  Manchester,  etc.,  R.  R.  Co.  t.  Concord  R.  R.  Co., 
8  Am.  R.  R.  and  Corp.  Rep  22,  and  note;  St.  Loula,  etc.,  R.  R  Co.  v.  Terre 
Haute,  etc.,  R.  R.  Co.,  6  Am.  R.  R.  and  Corp.  Rep.  439;  1  Am.  R.  R.  and 
Corp,  Bap.  340.  note;  Eaaun  v.  Buckeye  Brewing  Co..  61  Fed.  Rep.  156;  Jer- 
sey City  Qaa  Li^t  Co.  t.  United  Oa^t  Imp.  Co.,  Se  Fed.  Rep.  823;  Cook. 
Stock  &  Stockh,  §  667;  1  Beach  Prlv.  Corp.  |  857,  et  ug. 

B.  Sale  of  proper^  to  p*y  debt*.— Tbe  board  of  directors  of  a  corpor- 
ation bas  the  undoubted  right  to  sell  property  of  the  corporation  to  pa;  Its 
debts.  Crescent  City  Brewing  Co.  t.  Flanuer,  44  La.  An.  33;  10  So. 
Rep.  884. 

B.  ESbot  of  ksovriadse  and  Bcqnloseaee  of  stookholdera  «•  a 
ratifleatlon-— Tbe  stockholders  of  a  corporation,  luving  had  knowledge  of 
the  action  of  the  directors  in  directing  all  its  propertj  to  be  sold  and  conveyed, 
and  n')t  having  taken  any  Uepe  to  condemn  or  prevent  it,  will  be  held  to  have 
ratified  the  execution  and  delivery  ot  Uie  deed.  Stokes  t.  Detriok,  76  Md. 
366;  38  AU.  Rep.  646. 


Pbce  V.  New  York,  P.  &  R  B.  Oo. 

(Supreme  Court  of  Rhode  Island.    Aug.  14,  1898.) 
1.  Railroad    companies — AcctDENT   at   crossirg — Whbk   defehdajut 

LIABLE  THODGH  PLAINTIFF  OUILTT  OF    OOtrrBIBtJTORY  HEOLIOBNCR.  — ThOUgh 

the  plaintiff  may  have  been  guilty  of  negligence,  and  though  that  oegligenee 
may,  in  fact,  have  contributed  to  the  accident,  yet  if  the  defendant  could,  by 
the  exercise  of  ordiuary  care,  Lave  avoided  the  mischief  which  happened,  the 
plaintiff's  negligence  will  be  no  defense.  In  such  case  the  defendant's  failure 
to  exerdse  ordinary  care  is  the  proximate  cause  of  the  accident,  and  the 
plaintiff's  negligeiice  the  remote  cause. 

3.    SHUTTISa    flATEB    AT    CKOSSINO    SO    AB    TO    PBETEKT    PLAINTIFF     PROM 

CLBABiNO  TRACK— QoBsTiON  FOR  JDRT.— Deccftsed  was  driving  a  load  of  hay 
over  a  double  track  crossing,  provided  with  gates,  a  gate  lender,  and  an  elec- 
tric alarm.  There  were  two  trains  coming  from  opposite  directions,  and  the 
alarm  bi^n  to  ring  tiefore  deceased  reached  the  tracks.  While  he  was  on  the 
east  track,  two  persons  shouted  to  him  to  stop,  but  they  did  not  know  whether 
he  understood,  nor  was  it  shown  whether  he  could  then  prudently  retreat. 
The  gates  were  worked  together,  and  the  east  one  fell  on  the  middle  of  his 
load,  irtitle  tli«  weat  one  prevented  his  escape  forward.  He  was  struck  liy  the 
traki  on  the  west  track.  One  wttnesi  swore  podtirely  that  deceased  could 
•  Reportad  hi  27  Atl.  Rep.  636. 
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have  got  across  had  the  west  gate  been  open,  and  was  more  or  less  corrobor- 
ated by  two  others.  HM^  that  the  question  of  proximate  cause  should  have 
been  left  to  the  Jury. 

Elisha  0.  Mowry  and  Livingston  Scotij  for  plaintiff.      Waher  B. 
Vincent  and  Amasa  M,  Baton,  for  defendant 

Rogers,  J. — Andre  Blais,  the  plaintiff*s  intestate  was  fatally 
injured  while  driving  a  load  of  hay  across  the  defendant s  track  at 
a  grade  crossing  on  Hamlet  avenue,  a  public  street  in  the  outskirts 
of  the  city  of  Woonsocket,  November  12, 1891,  at  6:15  p.  m.;  and 
this  action  is  brought  to  recover  damages  for  his  death,  occasioned 
by  the  alleged  negligence  of  the  defendant  in  running  a  train  of 
cars,  and  in  the  management  of  the  crossing  gates  at  said  crossing. 
At  the  trial  of  the  case  before  a  jury,  the  presiding  justice  at  the 
close  of  the  plaintiff's  testimony,  nonsuited  the  plaintiff,  on  the 
ground  that  the  plaintiff's  intestate  was  guilty  of  contributory 
negligence,  and  the  question  now  arising  on  petition  for  a  new 
trial  is  whether  the  nonsuit  was  properly  granted.  The  crossing 
where  the  accident  occurred  is  upon  a  curve  in  the  railroad  towanis 
the  west,  the  railroad  being  double  tracked  and  running  north- 
westerly, so  that  it  crosses  the  avenue  diagonally,  as  the  latter 
runs  nearly  east  and  west,  and  Blais  was  approaching  from  the 
east  Crossing  gates,  with  a  gate  tender,  and  an  automatic  electric 
alarm,  were  provided  by  the  defendant  While  there  is  not  entire 
accord  as  to  where  Blais  was  when  the  electric  alarm  began  to 
ring, — for  there  were  two  trains  approaching  the  Haralet  crossing 
at  the  time,  one  on  the  east  track,  coming  from  Woonsocket,  and 
the  other  on  the  east  track,  coming  at  the  rate  of  forty  miles  an 
hour  from  Providence, — ^yet  there  can  be  no  doubt  from  the  t^ti- 
mony  of  those  having  the  best  opportunity  to  know  that  the 
electric  bell  began  to  ring  before  Blais  reached  the  tracks,  as 
Bauchemin  testified  that  it  began  to  ring  when  he  (the  witness)  was 
on  the  first  or  east  track,  and  he  was  going  the  same  way  as  Blais, 
and  was  driving  the  second  team  ahead  of  Blais,  there  being  a  team 
behind  him  between  the  one  he  was  driving,  and  the  one  Blais  was 
driving,  and  there  being  some  distance  between  the  teams.  The 
witness  Guilman  testified  that  she  heard  the  whistle  of  the  engine, 
and  the  witness  Heath  swore  that  he  could  hear  the  noise  of  the 
train  coming.     From  the  lay  of  the  land  and  the  curve  in  the 


railroad,  the  tracka  exteodiog  towards  the  Woonsocket  depot  were 
visible  to  one  approaching  from  the  east  for  a  much  greater  dis- 
tance than  were  the  tracks  extending  towards  Providence,  and 
Blais  seemingly  paid  no  attention  to  the  train  from  Providence,  as 
llie  witness  Heath  swore :  "  I  thought  by  the  action  that  this  man 
[Bluis]  was  watching  the  down  train,  [the  one  approaching  on  the 
east  trackj  and  the  up  train  [the  one  approaching  in  the  other 
direction  on  the  west  track]  was  right  on  to  him."  According  to 
the  testimony,  the  east  gate  was  not  lowered  in  time  to  prevent  ttie 
deceased  from  driving  on  to  the  tracks,  as  the  descending  gate 
atrnck  on  top  of  the  load  of  hay  he  was  driving,  and  about  in  the 
middle  thereot  The  testimony  further  disclosed  that,  wben  Blais' 
horses  got  on  to  the  first  or  east  track,  the  gate  tender  shouted  to  him 
in  English  to  stop,  and  the  witness  Trottier  swore  that  he  hallooed 
ia  English  to  Blais  when  on  the  east  track  to  stop,  but  whether 
Blais  understood  he  does  not  know,  for  Blais  was  a  French- 
man, and  spoke  no  English.  Whether,  if  Blaia  did  understand 
the  meaning  of  the  shouting,  he  could  have  stopped  and  success- 
fully retreated  between  the  descending  east  gate  and  the  approach- 
ing train  on  the  east  track,  or  whether  it  was  wiser  to  have  kept  on 
advancing  rather  than  then  to  have  attempted  to  retreat,  uowliere 
appears.  The  gates  on  both  sides  of  the  tracks  on  this  occasion 
were  worked  together,  and  the  gate  tender  lowered  the  east  gate 
behind  Blais  and  the  west  gate  in  front  of  him,  so  that  he  could  not 
pass  under  the  west  gate  off  of  the  tracks  on  the  west  side ;  hence 
he  was  literally  entrapped  or  penned  in,  for  the  gates  were  closed 
both  behind  him  and  before  him,  the  train  from  Woonsocket  was 
approaching  him  on  the  east  track  on  his  right  hand,  and  the  train 
from  Providence  was  approaching  him  on  the  west  track  on  his 
left  hand.  Blais  kept  on  advancing  across  the  tracks,  hnd  whether 
he  would  have  crossed  tbem  in  safety  but  for  the  lowering  of  the 
west  gate  in  front  of  him  is  a  question  of  fact,  which  the  nonsuit 
precluded  the  jury  from  determining,  and  which  we  wilt  now 
consider. 

The  testimony  discloses  that  there  were  four  witnesses  to  the 
accident  sworn,  viz.  Heath,  Guilman,  Trottier,  and  Normandin. 
But  Trottier  sheds  no  light  whatever  upon  the  question  under 
consideration.  In  deed  he  was  not  questioned  at  all  in  regard  to 
it ;  and  Normandin,  wliose  opportunity  for  observation  was  not  as 
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good  as  that  of  either  Heath  or  Guilmon,  thought  that  Blais  had 
got  across  safely.  Elise  Ouilman,  a  French  woman,  who  testified 
through  an  interpreter,  waa  standing  at  the  end  of  and  near  the 
crossing  gale  on  tlie  west  or  Woonaocket  side  of  the  ti-acks  when 
the  accident  happened  and  had  ample  opportunity  for  observation 
The  record  of  lier  examination  on  the  point  in  question  is  as  fol- 
lows: "Question.  Did  you  see  the  crossing  gates  lowered  across 
the  avenue  ?  Answer.  Yee,  air,  Q.  Where  did  tboee  gates  coutt 
down, — those  gates  which  were  on  the  Hamlet  side  of  the  road  7  A. 
When  Mr.  Blais  wasdriving  his  team  the  gatemean  lowered  that  gate 
on  the  Hamlet  side  on  the  load  of  hay,  and  the  other  one  ahead  of 
the  hoi-sea.  Q,  Could  you  see  distinctly  from  where  you  stood  ? 
A.  Yes,  sir.  *  *  *  Q.  State  whether  or  not  the  horses  stopped 
before  Uie  train  struck  the  team.  A.  I  anw  the  horses  stop  on 
the  gate.  The  gate  atopgied  them.  Q.  Which  gate, — on  which 
of  the  railroad?  A.  On  the  Woonsocket  side  Q.  State  whether 
Mr.  Blais  was  going  across  the  tracks  rapidly  or  slowly.  A.  Not 
quickly,  from  what  I  saw.  It  the  gate  wasn't  closed,  he  could 
save  himself  easy."  Cross-examination  :  "  Q.  Did  she  think  the 
mnn  was  getting  into  a  dangerous  position  by  going  on  the  track 
attlietime?  A.  No;  if  he  didn't  close  him  witl)  the  gate,  he 
could  save  himself  easy."  Carlos  T.  Heath  also  saw  the  accident 
from  the  west  or  Woonsocket  side  of  the  tracks.  On  this  point 
he  swore  as  follows:  "  Question.  Was  your  observation  of  this 
distinct?  Answer.  I  was  close  to  it  When  the  car  struck  him 
close  to  the  forward  wheel,  I  was  right  there  llien.  «  •  • 
Q  What  prevented  the  horses  and  the  team,  if  anything,  from 
going  across  and  avoiding  this  accident?  A.  I  couldn't  say  tor 
certain  ns  to  that ;  but  I  tliought  at  the  time  of  it,  if  the  gate  had- 
n't been  let  down  so  quick  on  the  other  side,  he  would  have  had 
a  good  show  to  get  across,  but  I  couldn't  say  whether  he  would 
or  not  Q  That  is  to  stiy,  the  westerly  gate?  A.  Yes.  Q,  Did 
they  appear  to  stop  before  the  train  struck  him.  A.  They  got 
there,  I  should  say,  about  the  same  time  as  the  train.  Perliape 
they  might  have  got  over  if  the  gates  had  been  up.  You  put 
any  thing  in  front  of  horses  in  that  way,  and  it  will  stop  the 
speed.  It  stops  a  horse  to  put  anything  in  front  of  him 
A  good  many  people  stop  a  runaway  horse  in  that  way."  The 
state  of  the  teatiomny,  then,  is  that  one  witness,  Cruilman,  was 


positive  tliatBlais  would  have  got  across  safelj  but  for  the  west  gate 
having  been  closed  in  front  of  him,  and  that  another  witness, 
Heath,  though  not  positive,  thought  that  be  bad  a  good  show  to 
do  so.  If  Blais  could  have  crossed  the  tracks  without  injui-j  but 
for  the  west  gate  having  been  closed  in  front  of  him,  then  it  would 
seem  that  the  immediate  cause  of  the  injury  was  the  closing  of 
that  gatft 

Granting  that  Blais'  own  conduct  had  exposed  him  to  the  risk 
of  injury,  is  the  plaintiff,  on  account  of  such  negligence,  neces- 
sarily precluded  from  i-ecovering  7  We  think  he  is  unless  this 
case  comes  within  tlie  rule  of  the  celebrated  case  of  Davies  v.  Mann 
10  Meea.  &  W.  546,  decided  in  Uie  court  of  exchequer  in  1842.  In 
that  case  Davies,  having  fettered  the  legs  oi  a  donkey,  negligently 
allowed  him  to  graze  nt  lai^  upon  the  highway,  and  Mann's  ser- 
vant, coming  along  in  a  wagon,  ran  over  and  killed  the  donkey, 
who  could  not  get  out  of  the  way.  It  was  conceded  that  the  act 
of  the  plaintiff,  in  leaving  the  donkey  on  the  highway,  so  fettered 
ss  to  prevent  his  getting  out  of  the  way  of  paising  vehicles,  was 
n^Iigent  and  unlawful ;  but  inasmuch  as  it  appeared  that  tlie 
defendant,  by  the  exercise  of  ordinary  care,  might  have  avoided 
running  over  the  ajiimal,  the  plaintiff  was  held  entitleil  to  recover. 
In  Radley  v.  Railway  CJa,  1  App  Caa  764,  758,  Lord  Penzance, 
in  the  bouse  of  lords,  used  this  language,  and  the  lord  chancellor 
{Lord  Cairns)  stated  that  he  concurred  "  with  every  word  of  it," 
viz.:  "  The  law  in  these  cases  of  negligence  is,  as  was  said  in  the 
court  of  exchequer  chamber,  perfectly  well  settled,  and  beyond 
dispute.  The  first  proposition  is  a  gwaeral  one  to  this  effect :  that 
the  planitiS  in  an  action  for  nt^ligence  cannot  succeed  if  ii  is 
found  by  the  jury  that  be  has  himself  been  guilty  of  any  negligence 
or  want  of  ordinary  care  which  contributed  to  cause  the  accident 
But  there  is  another  proposition  equally  well  (stablished,  and  it  is 
a  qualification  upon  the  first,  namely:  that  though  the  plaintiff 
m.iy  have  been  guilty  of  negligence,  and  although  that  negligei>ce 
may,  in  fact,  have  contributed  to  the  accident,  yet  if  the  defendant 
could  in  the  result,  by  the  exerciseof  ordinary  care  and  diligence, 
have  avoided  the  mischief  which  happened,  the  plaintiff's  negli- 
gence will  not  excuse  him.  This  proposition,  as  one  of  law  cannot 
be  questioned.  It  was  decided  in  the  case  of  Davies  v.  Mann,  10 
vou  viii~80 
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Mees.  k  W.  546,  supported  in  that  of  TaS  v.  Warman,  5  C.  B. 
(N.S.)573,  and  other  cases,  and  has  been  universall;  applied  im-ases 
of  this  character  without  question."  In  Morris  v.  Railroad  Co.,  45 
lona,  29,  32,  the  plaintiff  recovered  a  verdict  of  $S,000,  and  the 
case  was  an  appeal  from  a  district  court  to  the  supreme  oourL  The 
plaintiS  was  a  stockman  and,  having  left  his  prod  poles  id  another 
place,  and  wisihng  to  know  whether  he  would  have  time  to  get  them 
before  the  arrival  of  a  certain  train  which  was  expected  about  thut 
time,  stepped  upon  one  of  some  loaded  cars  to  which  an  engine 
and  another  car  were  about  to  be  attached,  to  look  lor  the  traia 
While  he  was  standing  there,  the  engine  backed  the  other  car 
against  that  on  which  he  was  standing,  and  he  fell  between  them. 
It  was  claimed  bj  plaintiff  that  the  defendant  was  guilty  of  n^li- 
gence  in  backing  the  engine  and  cor  with  unusual  speed,  and  in 
not  giving  him  warning,  of  both  which  facta  there  was  some  evi- 
dence. On  the  other  hand  defendant  claimed  that  plaintiCf  was 
guilty  of  negligence  in  standing  on  the  car.  It  appeared  that  at 
the  time  of  the  accident  the  plaintiS  was  standing  with  his  back 
to  the  engine,  and  near  the  forward  end  o£  the  car.  It  is  apparent 
that  it  was  a  dangerous  position  if  other  cars  were  to  be  backed 
against  it.  After  stating  the  facts  already  given,  the  learned  court 
said  :  "  We  are  of  the  opinion  that,  taking  the  evidence  altogether 
we  should  not  be  justified  in  disturbing  the  verdict  The  evidence 
shows  that  at  the  time  of  the  uccident  one  Piatt,  who  was  engaged 
as  an  employee  of  the  defendant  in  making  up  the  train,  was  stand- 
ing upon  a  ear  next  to  the  one  upon  which  the  plaintiff  was  stand- 
ing, and  saw  the  plaintiS  standing  in  hisdangeraus  position  ;  and, 
while  the  plaintiS  was  so  standing,  Piatt  signalled  to  the  engineer 
with  his  hands  and  arms  to  back  the  engine,  and  gave  the  plaintiS 
no  warning.  The  plaintiff's  negligence  will  not  enable  the  defend- 
ant to  escape  liability  if  the  act  which  caused  the  injury  was  done 
by  defendant  after  it  discovered  the  plaintiff's  n^ligence,  and  if 
the  defendant  could  have  avoided  the  injury  in  the  exercise  of 
reasonable  care.  [Cases  cited.]  As  Piatt  exercised  control  over 
tliemovementaof  the  locomotive,  it  was  incumbent  upon  him  to  use 
reasonable  care  to  avoid  doing  an  injury  by  sucli  movements  ;  and 
if,  as  a  reasonable  man,  seeing  the  plaintiff's  position  on  the  car  so 
near  the  forward  end,  with  his  back  to  the  locomotive,  he 
should  have  apprehended  the  accident  which  resulted  from  the 


movement  produced  by  his  signal,  bis  negligence  will  be  consider- 
ed the  approximate  cause  of  the  injury."  In  Northern  Cent  Ry. 
Co.  V.  Stale,  29  Md.  420,  486,  the  supreme  court  of  Maryland  laid 
down  the  law  in  this  wise :  "  It  is  doubtless  true  that  if  the  de- 
ceased, by  liis  own  n^Iigence  or  want  of  ordinary  care  and  cau- 
tion, ao  far  contributed  to  his  misfortune  that,  but  for  such 
negligence  or  want  of  ordinary  care  and  caution  on  his  part,  the 
misfortune  and  damage  complained  of  would  not  have  occurred, 
this  action  could  not  be  sustained  ;  and,  if  Diligence  has  been 
mutual  in  the  production  of  the  injury,  no  action  lies,  for  the 
reason  that,  as  there  can  be  no  apportionment  of  damages  there 
can  be  no  recovery.  Such  n^ligence,  however,  must  have  been 
concurrent,  and  formed  the  approximate  cause  of  the  injury  com- 
plained of ;  for  if  the  n^ligence  of  the  defendant  was  the  proxi- 
mate, and  that  of  the  deceased  the  remote,  cause  of  the  injury, 
the  action  ia  maintainable,  notwithstanding  the  deceased  may  not 
have  been  entirely  without  fault  This  principle  is  settled  by  many 
well-considered  cases.  [Citing  cases.]  The  mere  negligence  or 
want  of  ordinary  caution  on  the  part  of  the  deceased,  as  was  de- 
cided in  the  case  of  TufiE  v.  Warman,  5  C.  B.  (N.  S)  573,  would 
not  disentitle  the  plaintiff  to  recover,  unless  it  were  such  that,  but 
for  such  negligence  or  want  of  ordinary  caution,  the  misfortune 
would  not  have  happened,  nor  if  the  defendant  might,  by  the 
exercise  of  care  on  its  part,  have  avoided  the  consequences  of  the 
n^Iect  or  oarelesanesa  of  the  deceased."  The  principle  of  law  laid 
down  in  Davies  v.  Mann,  not  only  prevails  in  England,  but  largely 
in  the  United  States,  and  numerous  citations  of  cases  are  to  be 
found  in  the  text  booka  Vide  Shear  &  R  Neg.,  §  99,  and  notes ; 
Patt  Ry.  Ac&  Law,  51  et  seq.,  and  notes.  The  explanation  of 
the  rule  in  Daviea  v.  Mann  given  by  Patterson  (page  55)  ia  especi- 
aly  worthy  of  nota  Says  that  writer :  "The  rule  in  Davies  v. 
Mann  has  been  misunderstood  and  misapplied.  It  means  only  that 
negligence  upon  the  part  of  the  plaintiff  which  bars  his  recovery 
from  the  defendant  must  have  been  a  proximate  cause  of  the  in- 
jury, and  that  it  is  not  a  proximate,  but  only  a.  remote,  cause 
of  the  injury  when  the  defendant,  notwithstanding  the  plaintiff's 
negligence,  might,  by  the  exercise  of  ordinary  cnre  and  skill,  have 
avoided  the  doing  of  the  injury.  Thus  stated,  the  rule  is  consist- 
ent with  the  theory  upon  which  the  doctrine  of  contributory  negli- 


gence  is  based,  and  furnishes  no  sapport  for  that  of  comparative 
neKligenca" 

But  in  the  case  at  bar  as  in  many  cloae  cases,  the  difficulty  is 
not  so  much  in  the  statemeut  of  tlie  rule  as  in  the  application  <A 
it  We  have  examined  many  cases  bearing  upon  the  doctrine  <rf 
proximate  and  remote  causes  as  it  has  arisen  and  beeo  decided  in 
the  courts.  But  in  the  words  of  Mr.  Justice  Miller,  in  r^ard  to 
the  cases  cited  before  in  United  States  supreme  court,  in  Insuiaoce 
Co.  V.  Tweed,  7  Wall.  44,  62,  "  it  would  be  an  unprofitable  labc* 
to  enter  into  an  examinatiua  of  these  cases.  If  we  could  deduce 
from  them  the  best  jiossible  expression  of  the  rule,  [L  &  aa  to 
whether  an  alleged  cause  is  proximate  or  remote,]  it'woald  remain 
after  all  to  decide  eacli  case  largely  upon  the  special  facts  belong- 
ing to  it,  and  often  upon  the  very  nicest  discriminationsL  One  of 
the  ma'it  valuable  of  tlie  criteria  furnished  ns  by  tliese  anthorities 
is  to  ascertain  whether  any  new  cause  has  intervened  between  the 
fact  accomplished  and  the  alleged  cause.  If  a  new  force  or  pow« 
has  intervened,  of  ilaelf  sufficient  to  stand  as  the  cause  of  the  mis- 
fortune, the  other  must  be  considered  as  too  remote."  In  seeking 
the  ciLUS^  of  the  injury  in  tlie  case  at  bar,  therefore,  if  it  is  alleged, 
that  Bliiis'  attempting  to  cross  the  tracks  was  the  proximate  causet 
it  devolves  upon  us  to  consider  whether  there  was  any  testimony 
tending  to  show  that  any  new  cause  had  intervened  between  the 
fact  accomplished  and  the  allied  causa  If  Blais'  act  in  crossing 
the  track  was,  in  the  eye  of  the  law,  the  proximate  cause  of  the 
accident,  then  his  administrator  is  not  entitled  to  recover.  That 
the  accident  would  not  have  happened  if  Blais  had  not  crossed  the 
tracks  is  beyond  question,  and  so  it  would  not  have  occurred  if 
he  had  not  been  teaming  on  that  day.  His  crossing  ^e  track  may 
have  been  the  "  agency,"  or  "medium,"  or  "  opportunity,"  or  "  oc- 
casion," or  "situation,"  or  "condition,"  as  it  ia  variously  styled, 
through  or  by  which  the  accident  happened,  bat  may  not  have 
been  any  part  of  its  real  and  controlling  cause  ;  aod  wbethra-  it 
was  or  not  depends  upon  circumstances  to  be  drawn  from  the  testi- 
mony. If  Blais  could  not  have  crossed  the  track  id  safety  even  if 
the  west  crossing  gate  had  been  open,  his  attempting  so  to  croa 
would  have  been  the  proximate,  ^e  real,  and  controlling  cause  of 
the  accident ;  and,  though  the  defendant  may  have  been  n^ligrnt 
in  leaving  the  east  gate  open,  the  plaintiff  could  not  have  recovered 


OQ  accouQt  of  contributory  negligeace,  tbe  negligence  of  the 
deceased  aad  of  the  defewlaat  being  coatemporaneous,  and  both 
causing  tbe  aecideBL  If,  however,  Blais  could  have  crossed  the 
tracks  in  safety  bat  for  the  west  gate  haTing  been  lowered  in  front 
of  his  horses,  then  his  b^ng  on  tbe  track  was  but  a  remote  cause, 
and  the  loweriog  of  that  gate  was  tbe  proxioutte  or  real  and  con- 
trolliog  cause, — tbe  causa  causoMs,  If  the  negligeDce  of  Blab  ante- 
dated tbat  of  the  defendant  by  any  appreciable  and  well-defined 
period,  no  matter  bow  hciei  tbe  space,  so  that  the  gateman,  after 
discovering  Blais'  n^Iigenc^  could  by  the  exercise  of  ordinary 
care  have  prevented  the  accident,  it  was  incambent  on  tbegiiteman 
to  have  exercised'  it,  and  not  to  have  done  so  wag  auch  n^ligence 
as  to  render  the  defendant  liable:  An  important  question,  there* 
fore,  is,  did  tbe  gateman  exercise  ordinary  care  in  lowering  tbe 
west  gate  in  front  of  Blais'  horses  ?  The  term  "  ordinary  care  " 
is  a  difficult  one  to  define,  as  it  is  relative,  and  always  dependent  on 
relationship  and  circumstancea  In  some  relations  a  sl%ht  want 
of  care  is  a  want  of  ordinary  care  because  of  the  high  duty  tbat  is 
owing ;  in  other  relations  only  a  great  failure  of  care  is  a  want  of 
ordinary  care,  because  there  is  only  aduty  of  imperfect  obligation 
owing ;  while  in  still  other  rebttions  only  a  d^ree  of  care  between 
the  two  extremes  would  constitute  ordinary  caret  Therefore,  where 
tlie  circumstances  require  great  core,  then  great  care  is  only  ordin- 
ary care;  when  they  require  only  slight  care,  then  only  slight 
care  becomes  ordinary  care ;  and  so  on  between  the  two  extremes 
on  tbe  same  principle,  according  to  tbe  circumstances  of  each  case. 
Tbe  test  of  ordinary  care  is  thus  laid  down  in  16  Amer.  &  Eng 
Enc  Law,  402  :  "  When  a  person,  in  the  observance  or  perform- 
ance of  a  dnty  due  to  another,  bos  neither  done  nor  omitted  to 
do  anything  which  an  ordinarily  careful  and  prudent  person,  in 
the  same  relation  and  under  the  same  conditions  and  circnmstaiices, 
would  not  have  done  or  omitted  to  do,  he  has  not  failed  to  use 
ordinary  care,  and  is  therefore  not  guilty  of  negligence,  even 
though  damage  may  have  resulted  from  his  action  or  want  of  ac- 
tion ;  and  conversely,  there  has  been  a  want  of  ordinary  care  when 
a  person  in  the  observance  oi-  performance  of  a  legal  duty  to  an- 
other, has  done  or  omitted  to  do  something  which  an  ordinarily 
careful  and  prudent  person,  in  the  same  relation  and  under  similar 
cireumstances  and  conditions,  would  not  have  done  or  <»nittedT 


such  act  or  omission  being  the  proximate  cause  of  injury  to  the 
other  party  to  the  relation."  Aa  tbe  defendant  is  responsible  for 
the  act  of  the  gatemaD,  let  us  Dun  apply  the  test  of  ordinary  care 
just  given  to  his  act  inclosing  tbe  west  gate  in  front  of  Bbtis' horses. 
It  was  tbe  duty  of  the  gateman  to  close  the  gates  at  a  proper  time 
for  the  protection  of  passers-by,  and  to  keep  such  persons  from  go- 
ing on  to  the  track.  In  this  case,  if  the  witness  Guilinan  is  to  be 
believed,  he  shut  tbe  east  gate  when  it  would  do  Blais  no  good 
and  shut  the  nest  one  when  it  would  do  him  only  infinite  harm ; 
in  other  words  the  gateman  converted  what  was  intended  nsasafe- 
guard  into  an  instrumentality  of  danger  and  death.  Certainly  what 
ever  the  gateman's  duty  to  Blais  was  as  to  attempting  to  close  the 
east  gate,  it  was  imperatively  incumbent  upon  him  not  to  close  the 
nest  gate,  so  as  to  imperil  Blais'  safety  ;  and,  if  there  was  any 
reason  why  one  gate  could  not  have  been  raised  or  lowered  with- 
out the  other,  then  tbe  gateman  should  have  ceased  lowering  the 
gates  when  he  found  Blais  was  advancing  under  the  east  gate,  and, 
if  necessary,  have  raised  them,  so  that  Blais  might  have  passed  o9 
the  tracks  on  the  west  side,  and  nothing  was  apparent  in  the  tesd- 
mony  to  indicate  any  difficulty  in  doing  sa 

In  our  opinion,  the  case  at  bar,  as  it  non  presents  itself,  turns 
upon  the  question  whether  the  gateman's  lowering  the  west  gate  in 
front  of  Blais'  hoises  was  what  prevented  Blais,  as  a  matter  of 
fact,  from  crossing  the  tracks  in  safety,  and,  if  so,  whether  there 
were  any  excusing  circumstances  that  relieve  such  gateman's  act 
from  being  Diligence  for  which  the  defendant  would  be  liable. 
If  there  was  time  for  Blais  to  have  safely  crossed  but  for  the  clos- 
ing of  the  west  gate,  and  there  were  no  excusing  circumstances  in 
the  gateman's  conduct,  then  the  defeudant  would  be  liable  ;  other- 
wise, it  would  not  be  liable.  As  the  witness  Guilman's  testimony 
is  positive  that  Blais  was  stoped  by  the  gate,  which  is  reinforced 
somewhat,  by  the  witness  Heath,  and  perhaps,  to  a  certain  extent, 
by  the  witness  Normandin,  there  certainly  was  a  question  ot  fact 
that  should  have  been  passed  upon  by  the  jury,  which  the  nonsnil 
precluded  In  Clark  v.  Lighting  Co.,  16  R  L  463,  i65  ;  17  Atl. 
Rep.  59,  Chief  Justice  Durfee,  in  delivering  the  opinion  of  the 
court  said  :  "  Generally  the  question  of  negligence  is  a  question 
of  fact  to  be  determined  by  the  jury  ;  but  someLimes,  when  there 
is  no  controversy  as  to  the  facts,  and  when  it  clearly  appears  from 


them  what  course  a  person  of  ordinary  prudence  would  pureue, 
it  is  a  question  for  the  court  So,  when  the  standard  of  duty  is 
fixeil,  or  when  the  negligence  is  clearly  defined  and  palpable,  the 
court  will  not  leave  the  case  to  the  jury.  But  cases  of  this  kind 
ai-e  few,  and  are  genemlly  cases  in  which  the  situation  is  so  simple 
that  any  person  of  ordinary  prudence  would  instantly  perceive 
what  to  do  or  what  lo  refrain  from  doing.  *  *  *  But  where 
the  facta  are  complicated  or  extraordinary,  the  case  is  usually  left, 
and  properly  left,  to  the  jurj-.  So,  whether  the  facts  be  disputed 
or  uol,  if  they  are  such  that  different  minds,  fairly  considering 
lh(m,  might  draw  different  conclusions  from  them,  the  question  of 
negligence  is  for  the  jury.  2  Thomp.  Neg.  1286 ;  Boss  v,  Railroad 
Co.,  15  R  L  149,  154;  1  AtL  Rep.  9."  We  think  the  testimony 
Khonld  have  been  allowed  to  be  passed  upon  by  the  jury,  under 
proper  instructions  as  to  contributory  ni^ligence  and  the  qualifi- 
cations thereto.     Petition  granted.* 

1.  R»lln>&daompmiil«a>  Aaeldmt  ■.!  crn— Ing.  When  g*tea  Blmuld 
ba  of  ranelMit  Mtr*afith  to  ward  oflT  rc«tlea«  horaea.  la  an  action 
Hf^ast  a  railroad  company  for  tlie  deaCli  of  plaintiff's  int«atate  it  appeared 
that  at  the  place  where  be  was  killed  defeadunt'a  and  another  road  crossed  a 
alreet  within  a  few  feet  of  each  other ;  that  deceased  was  riding  on  an  ice-carl; 
that  Ihe  driTer  thereof  had  do  warning  of  an  approaching  train  until  he  wns 
on  the  tracks  of  the  other  road  ;  that  he  was  ordered  b;  the  gateman  of  tlie 
other  road  not  to  back  his  team ;  that  defendant's  gates  were  shut  down 
before  him,  and  he  could  not  go  on ;  that  the  horses  became  unmanageble,  and 
broke  through  defendant's  gates,  which  were  merelj  narrow  strips  of  beards, 
and  were  struck  by  an  engine  of  defendant's  approaching  at  the  rate  of  30 
miles  per  hour,  Beld,  that  the  question  of  defendant's  negligence  was  for 
the  Jury.  Harks  v.  Fitchburg  11.  Co..  ISS  Mass.  463  :  38  N.  £.  Rep.  1148. 
The  court  says  :  "  If  in  the  proper  management  of  defendant's  business  at 
Ihe  crosaiug.  persons  driving  In  the  exercise  of  due  care  are  likely  to  find 
themselves  shut  in  between  the  defendant's  tracks  and  the  tracks  of  the  Bos- 
ton &  Halue  Railroad  when  trains  are  passing.  It  Is  a  question  for  the  Jury 
whether  the  defendant  should  not,  for  the  protection  of  travelers,  have  a  differ- 
ent kind  of  gate,  to  keep  frij^itened  horses  from  pushing  upon  the  tracks." 

>•  NegUgwaett  in  mui&c«m«nt  of  gate*.  GontrlInitor7  negligence 
of  plalntlg.  In  an  action  against  a  railroad  company  for  personal  Irjuriea.  It 
appearedthat.  while  attempting  to  drive  across  defendant's  track  at  a  slr^t 
croaaing,  plaintiff  was  alnick  by  a  train  gning  west,  the  approach  of  which  was 
obscured  by  a  train  going  east.  PlninlilT  had  beev  waiting  to  cross  while  the 
east-bound  was  passing,  and.  seeing  the  gate  gn  up,  attempted  to  cross,  but 
was  shut  In  on  the  track  by  the  lowering;  of  the  gate  on  the  opposite  side. 
•Reportedtn37  All.  460. 


640  Portland  Nat.  Gas  and  Oil  Co.  v.  State  ex  rel.  Keen. 

There  was  evidence  that  a  mound  of  rocks  15  or  20  feet  high  stood  by  tbe 
track,  obstructing  plaintiff's  view  of  the  approaching  train,  and  that  it  was 
dark  when  the  accident  occurred.  The  gates  were  operated  by  servants  of  the 
defendant.  Held,  that  tlie  defendant  was  guilty  of  negligence  and  that  the 
question  of  contributory  negligence  was  for  the  jury. 

8.  liOwerin^f  g^ateso  mm  to  strllce  aAd  HH^hten  horse.  BreaUn^ 
of  rein*  and  upsetting^  of  Tehide.  Proximate  cause.  In  an  action 
against  a  railroad  company  for  injuries  received,  while  plaintiff  was  croesiDg 
defendant's  track,  from  the  breaking  of  a  rein,  whereby  the  horse  with  which 
she  was  driving  became  unmanageable  and  upset  the  wagon,  wbere  there  is 
evidence  that  the  gate  at  the  crossing  struck  the  horse  as  the  watchman  was 
lowering  it,  and  that  the  rein  broke  while  the  driver  was  trying  to  control  the 
horse  alter  the  blow,the  breaking  of  the  rein  and  the  negligence  of  the  company 
are  both  pro.\imato  causes  of  the  accident  and  it  is  not  error  to  refuse  to  charge 
that  if  the  proximate  cause  of  plaintiff's  injury  was  the  breaking  of  a  defect- 
ive rein  she  is  not  entitled  to  recover,  since  the  breaking  of  the  rein  Is  not  the 
sole  proximate  cause.  Phillip,  v.  New  York  Central  &  H.  R.  B.  Co.,  127  N. 
Y.  657  ;  27  N.  E.  Kep.  978. 


Portland  Natural  Gas  and  Oil  Co.  v.  State  ex  reL  Keen. 

(Supreme  Court  of  Indiana,  September  26,  1808.) 

1.  Natural  oab  companies.  Duty  to  furnish  gas.  Makdamus.  A 
natural  gas  company,  occupying  the  streets  of  a  town  or  city  with  its  mains, 
owes  to  tbe  owners  and  occupants  of  houses  abutting  on  such  streets  the  duty 
of  furnishing  them  with  such  gas  as  they  may  require,  where  they  make  the 
necessary  arrangements  to  receive  it,  and  comply  with  the  r^gulaUons  of  tbe 
company ;  and,  on  its  refusal  or  neglect  to  perform  such  duty,  it  may  be  com- 
pelled to  do  so  by  writ  of  mandamus. 

2.  To  entitle  the  owner  of  such  a  house  to  the  right  of  being  supplied  with 
natural  gas,  it  is  not  necessary  that  he  should  own  an  interest  in  the  company, 
diffci'cnt  from  that  held  by  other  citizens. 

8.  Defense.  Effect  op  relator  already  haying  a  connection 
WITH  pipes  of  another  COMPANY.  In  mandamus  to  compel  a  natural  gas 
company  to  furnish  relator's  house  with  gas,  an  allegation  in  the  answer  that 
relator  is  already  being  provided  with  natural  gas  by  another  company  is  not 
sufficient  to  show  that  it  will  be  necessary  for  defendant.  In  order  to  supply 
relator's  house,  to  violate  Acts  1891,  p.  882,  §  1,  which  makes  it  unlawful  for 
any  one  to  change,  altei;,  or  extend  any  service  or  other  pipe  or  attacliment 
owned  by  a  gas  company  witliout  the  latter's  cotisent. 

MANDAMUS  by  the  state  of  Indiana,  ex  reL   WiUiam  W 
Keen  against  the  Portland  Natural  Gas  &  Oil  Company  to 
compel  defendant  to  supply  relator's  home  with  natural  ga&    From 
a  judgment  in  relator's  favor,  defendant  appeals. 


J.  W.  Headingion,  J.  F.  La  FolleOe,  and  R  T.   Taylor,  for  ap- 
pellanL    John  M.  Smith,  for  appellee. 

COFFKY,  J. — This  was  an  action  by  the  appellee  agaioat  the  ap- 
pellant to  compel  the  latter  by  mandamus,  to  supply  the  residence 
of  the  relator  with  natural  gas  to  be  used  as  lights  and  fuel.  It 
appears  from  the  complaint  that  the  appellant  is  a  corporation 
duly  organized  under  tbe  laws  of  this  slate  for  the  purpose,  among 
others,  of  supplyit^  to  those  within  its  reach,  natural  gas  to  be 
used  for  lights  and  fuel.  By  permission  of  the  common  council 
it  has  laid  its  pipes  for  that  purpose  in  the  streets  and  alleys  of  the 
city  of  Portland,  in  this  Btate,  and  has  pipes  laid  in  Walnut  street, 
of  that  city.  The  relator  resides  on  Walnut  street,  on  the  line  of 
one  of  the  appellant's  main  pipes.  His  house  is  properly  and  safely 
plumbed  for  the  purpose  of  obtaining  natural  gaa  In  May,  1890, 
the  relator  demanded  of  the  appellant  gas  service,  and  tendeied  to 
it  the  usual  and  proper  charges  for  such  service;  but  it  refused 
by  its  officers,  to  furnish  the  gas  demanded,  whereupon  this  suit  was 
brought  to  compel  it  to  furnish  the  gas  desired  by  the  relator.  The 
court  overruled  a  demurrer  to  the  complaint  It  also  sustained 
a  demurrer  to  the  second,  third,  and  fourth  paragraphs  of  the  an- 
swer filed  by  the  appellant.  Over  a  motion  for  a  new  trial,  the 
court  awarded  a  peremptory  writ  against  tho  appellant,  requiring 
it  to  furnish  the  relator  with  gas,  as  prayed  in  the  complaint. 
These  several  rulings  are  assigned  as  error.  Very  many  of  the 
objections  ui^ed  against  the  complaint  go  to  the  question  of  lis 
uncertainty,  and  are  technical  in  character.  It  has  been  so  often 
decided  that  a  demurrer  is  not  the  remedy  for  uncertainty  that 
we  need  not  cite  authority  upon  the  subject  The  vital  question 
in  the  case  relates  to  tbe  right  of  the  relator  to  compel  the  appel- 
lant, by  mandamus,  to  supply  his  dwelling  house  with  natural 
gas  for  lights  an]  fuel.  There  are  cases  which  hold  that,  in  tiio 
absence  of  a  contract,  express  or  implied,  and  where  the  charter 
of  the  company  contains  no  provision  upon  the  subject,  a  gas 
company  is  under  no  more  obligation  to  continue  to  supply  its 
customer  than  the  vendor  of  other  merchandise, —  among  which 
is  tbe  case  of  Com.  v.  Lowell  Gaslight  Co.,  12  All(;n,  75.  But 
we  think  that  the  better  reason  ,  as  well  as  the  weight  of  author- 
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ity,  is  against  this  holding.  Mr.  Beach,  in  his  work  on  Private 
Corporationa,  (volume  2,  §  835)  sajs:  "  Gas  companies,  being  en- 
gaged in  a  business  of  a  public  character,  are  charged  with  the 
performance  of  public  duties.  Their  use  of  tlie  streets,  whose  fee 
is  held  by  the  municipal  corporation  in  trust  for  the  benefit  of  the 
public,  has  been  likened  to  the  exercise  of  the  power  of  emioeQl 
domain.  Accordingly,  a  gas  company  is  bound  to  supply  gas  to 
premises  with  which  its  pipes  are  coiiDCcted.,"  Mr.  Cook,  in  bis 
work  on  Stock  and  Stockholders  and  Corpomtion  Law  (scEtioii 
674),  says:  "  Gas  companies,  also,  are  somewhat  public  in  thtir 
nature,  and  owe  a  duty  to  supply  gas  to  alL"  To  the  same  effect 
are  the  following  adjudicated  cases  :  State  v.  Columbus  Gaslight 
&  Coke  Co.,  34  Ohio  St  572  ;  New  Qj-leans  Gaslight  Co.  v.  Louisi- 
aiina  Light  &.  Heat  Producing,  eta,  Co.,  115  U.  S.  650;  6  Sup.  Ct 
Rep.  252;  People  v.  Manhattan  GaslightCo., 45  Barb.  136  ;  Gibbs 
V.  Gas  Co.,  130  U.  S.  396 ;  9  Sup.  Ct.  Rep.  653 ;  Williams  v. 
Gas  Co.,  52  Mich.  499 ;  18  N.  W.  Rep.  236 ;  Gas  Light  Ca 
V.  Richardson,  63  Barb.  437,  Our  general  assembly,  recognizing 
the  fact  that  natural  gas  companies  were,  in  a  sense,  public 
corporations,  conferred  upon  thern  the  right  of  eminent  domain 
by  an  act  approved  February  20,  1889  (Acts  1889,  p.  22) 
It  has  often  been  held  that  mandamus  is  the  proper  proceeding 
by  which  to  compel  a  gas  company  to  furnish  gsis  to  those  entitled 
to  receive  it  8  Amer.  &  Eng.  Eiic  Law,  pp.  12841289  ;  People 
V.  Manliattan  Gaslight  Ca,  supra;  Williams  v.  Gas  Co.,  supra; 
Gaslight  Co.  v.  Richardson,  supra.  In  view  of  these  authorities, 
we  are  constrained  to  hold  that  a  natural  gas  company,  occupying 
the  streets  of  a  town  or  city  with  its  main:),  owes  it  as  a  duty  to 
furnish  those  who  own  or  occupy  the  houses  abutting  on  such 
street,  where  such  owners  or  occupiers  make  the  necessary  arrange- 
ments to  receive  it,  and  comply  with  the  reasonable  regulations 
of  such  company,  such  gas  as  they  may  require,  and  that,  where 
it  refuses  or  neglecls  to  perform  such  duty,  it  may  be  compelled 
to  do  so  by  writ  of  mandamus.  As  to  the  sufficiency  of  an  aa- 
swer  averring  that  the  company  had  not  a  sufficient  supply  to 
furnish  all  those  demanding  gas,  we  intimate  no  opinion,  as  no 
such  defense  was  interposed  in  this  ease.  It  follows  that  the  coir- 
plaint  in  this  case  states  a  cause  of  action  against  the  appellant, 
and  that  the  court  did  not  err  in  overruling  the  demurrer  thereta 


rOKFLAUD  ISAT.  «jAa  A^D  \JIL  \jO.   V.  Ol'ATK  Ei  KISl*   JVJCK^,    040 

The  second  paragraph  of  the  answer  avers  that  at  the  time  of  the 
demand  for  gas  alleged  in  the  complaint,  the  relator  wa»  being 
furnished  with  natural  gas  by  the  Citizens"  Natural  Gas  k  Oil  Min- 
ing Company  of  Portland,  Ind.,  and  tliat  said  company  has  ever 
since  coiitiuued  to  furnish  him  with  gas  for  fuel  and  lights,-and  is 
ready  and  willing  to  continue  doing  so,  so  long  as  he  may  pay  for 
the  same;  The  third  paragraph  avers  that  the  relator  has  no  in- 
terest in  the  appellant,  except  what  be  may  have  and  hold,  under 
the  laws  of  the  state,  in  common  witli  all  other  citizens  of  the 
city  of  Portland  as  shown  by  the  allegutiocia  in  the  com- 
plainL  The  fourth  parngmph  avers  that  the  demand  which  the 
relator  alleges  be  made  on  the  appellant  to  furnish  him  natural 
gas  is  couched  in  general  terms  merely,  and  is  not  express  and 
distinct  and  does  not  clearly  designate  the  precise  thing  which  is 
required,  but  ia  vague,  indefinite,  and  uncertain,  aa  shown  by  the 
facts  alleged  in  the  complaint. 

It  is  contended  by  the  appellant,  in  support  of  the  second  para- 
graph of  its  answer,  that,  in  view  of  the  facta  herein  averred,  it 
could  not  comply  with  the  demand  of  the  relator  without  a  viola- 
tion of  the  provisions  oE  an  act  of  the  general  assembly  approved 
March  9,  1891  (Acts  1891,  p.  381>*  It  would  seem  to  be  a  suffi- 
cient answer  to  this  contention  to  say  that  it  does  Qi^t  appear  by 
any  averment  in  this  answer  that  it  was  necessary  to  change,  ex- 
tend, or  alter  any  service  or  other  pipe,  or  attachment  belonging 
to  the  Citizens'  Natural  Gas  &  Oil  Mining  Company  in  order  to 
supply  the  relator  with  the  gas  he  demanded.  For  anything  ap- 
pearing from  this  answer,  the  gas  required  by  relator  from  the 
appellant  could  have  been  furnished  without  interfering  with  that 
company.  But,  if  it  appeared  otherwise,  we  would  not  be  disposed 
to  place  a  construction  upon  that  act  which  would  give  a  gas  com- 
pany furnishing  unsatisfactory  service,  or  charging  an  unmlisfac- 
tory  price  for  its  service,  the  perpetual  right  to  furnish  gas  to  a 
particular  building  because  it  had  been  permitted  to  attach    its 

*TliU  statute  makes  it  UDlnwful  for  »dj  persOD,  In  any  maaaer  nhiuever.  lo 
cIiHDge,  eitend,  or  alter,  or  cause  to  be  changed,  extended,  or  altered,  anjavr- 
vice  or  other  pipe,  or  attachment  of  any  kind,  couDecling,  or  through  which 
tiatural  or  artiOcial  gas  Is  furnished  from,  the  gas  mainB  or  pipes  of  anj  per- 
sou.  compaoy.  or  cotporatioa,  without  first  procuring  from  said  person,  com- 
pany, or  corporation  wrllten  permission  to  moke  such  change,  ezt«naioD,  or 
■Iteration . 
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appliances  for  the  purpose  of  furnishing  gas.  In  our  opinion,  the 
court  did  not  err  in  sustaining  a  demurrer  to  this  answer. 

The  third  paragraph  of  the  answer  was  wholly  insufficient  to 
bar  the  relator's  cause  of  action.  It  was  not  necessary  that  he 
should  own  an  interest  in  the  appellant  different  from  that  held 
by  the  other  citizens  of  the  city  of  Portland.  It  was  sufficient  tiiat 
the  appellant  owed  him  a  duty,  in  common  with  other  dlizens, 
to  furnish  him  gas,  which  duty  it  had  refused  to  perform. 

The  fourth  paragraph  of  the  answer  states  no  issuable  fact,  and 
is  clearly  bad. 

The  evidence  in  the  cause  tends  to  support  the  finding  of  the 
circuit  court,  and  we  cannot,  for  that  reason,  disturb  the  finding  on 
the  evidence.  There  is  no  error  in  the  record  for  which  the  judg- 
ment of  the  circuit  court  should  be  reversed.   Judgment  affirmed.* 

COMPANIES  ENGAGED  IN  A  PUBLIC  SERVICE  MUST  SERVE  THE 

PUBLIC  WITH  IMPARTIALITY. 

1.  Oaa  Companies* — The  business  of  supplying  gas  for  illumination  or  heat- 
ing in  a  city  or  town,  as  ordinarily  carried  on,  is  undoubtedly  '*  affected  with 
a  public  interest."  **  The  manufacture  and  distribution  of  illuminating  gas  by 
means  of  pipes  or  conduits,  placed,  under  legislative  authority,  in  the  streets  of  a 
town  or  city  is  a  business  of  a  public  character;  it  is  the  exercise  of  a  f rancbbe 
belonging  to  the  state;  the  services  rendered  and  to  be  rendered  for  such  grant, 
are  of  a  public  nature.  When  the  right  to  make  and  sell  gas  to  the  city  and  its 
habitants,  under  the  conditions  here  named,  is  conferred  upon  a  company,  it  is 
so  conferred  as  well  for  the  benefit  of  the  public  as  of  the  company."  Chicago 
Gas  Light  Co.  v.  Peoples'  Gas  Light  Co.,  121  111.  680,  539,  (1887.)  "It  is  a 
business  of  a  public  nature  and  meets  a  public  necessity,  for  which  the  stale 
may  make  provision.  It  is  one  which,  so  far  from  affecting  the  public  injur- 
iously, has  become  one  of  the  most  important  agencies  of  civilization,  for  the 
promotion  of  the  public  convenience  and  the  public  safety."  New  Orleans 
Gkis  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650.  Similiar  views  are  expressed 
in  Louisville  Gas  Co.  v.  Citizens  Gas  Co.,  115  U.  S.  683;  Gibbs  v.  Baltimore 
Gas  Co.,  130  U.  S.  396;  City  of  St  Louis  v.  St.  Louis  Gas  Light  Co.,  70  Ma 
69;  also  in  many  of  the  cases  hereafter  cited. 

One  of  the  earliest  cases  in  which  the  duties  of  such  a  company  were  consid- 
ered is  that  of  Shepard  v.  Milwaukee  Gas  Light  Co.,  6  Wis.  539,  (1857).  The 
plaintiff  sued  for  damages  for  a  refusal  of  the  defendant  to  supply  him  with 
gas.  The  questionp  considered  were  whether  the  defendant  was  bound 
to  supply  gas  to  any  who  demanded  it  nnd  what  terms  and  conditions  it 
might  impose.  The  company  was  chartered  for  the  purpose  of  supplying  the 
city  of  Milwaukee  and  its  inhabitants  with  gas  but  it  was  not  expressly  requir- 
ed to  furnish  gas  to  any  one.    The  court,  however,  held  that  it  was  under 

•Reported  in  34  N.  E.  Rep.  818. 


obliguiion  to  do  so  upon  reasonable  terms  and  conditions  and  proceed  to  pass 
upon  the  reasoDableaeas  of  certaio  regulations  of  the  company.    The  court 

"  The  very  fact  of  this  exclusive  right  conferred  upon  the  company  to  manu' 
facture  and  sell  gas  iu  the  city,  to  be  consumed  therein  by  the  citizens  thereof, 
would  imply  an  obligation  on  the  part  of  the  company  to  furnish  the  city  and 
citizens  with  a  reasonable  supply  on  reasonable  terms,  and  when  the  nature 
and  objects  of  the  corporation  are  considered,  viz  :  the  exclusive  right  to 
manufacture  and  sell  gen.  for  thtparpcte  of  lighting  tAe  dty  of  Milumukee,  and 
the  daeliingi  and  butim*»  ptuee*  of  its  inJtabitanlt,  how  can  it  be  urged  that  this 
ia  a  mere  private  corporation  fur  the  manufacture  and  sale  of  a  comm 
commodity.  The  very  term  is  incompatible  with  the  idea  of  trade  and  com- 
commerce.  It  Is  not  in  its  nature  interchangeable,  but  merely  consumable, 
and  consumable  only  at  the  place  of  delivery  in  the  immediate  vicinity  of  its 
producUoD.  If  a  company  were  chartered  with  the  exclusive  privilege  ol 
manufacturing  and  selling  bread  in  the  city  of  Milwaukee,  would  tt  be  ci 
tended  that  the  company  were  under  no  obligations  to  supply  or  sell  bread  to 
any  but  such  person  or  persons  as  the  company  should  capriciously  select?  Odious 
as  were  monopolies  to  the  common  law,  ihey  are  still  more  repugnant  to  the 
genius  and  spirit  of  our  republican  institutions,  and  are  only  to  be  tolerated  on 
the  occasion  of  great  public  convenience  or  necessity:  and  they  always  imply 
a  corresponding  duty  to  the  public  to  meet  the  convenience  or  necessity  which 
tolerates  their  existence.  The  successful  operation  of  this  gas  company,  worked 
a  radical  change  in  the  mode  of  lighting  the  strecla,  dwellings  and  places  ol 
business  in  the  city,  and  creatud  thereby  a  sort  of  necessity  for  tho  article,  to 
produce  which,  the  exclusive  privilege  was  conferred  upon  them,  and  hence 
they  assumed  the  correlative  duty  of  supplying  tliis  necessity.  We  think  there 
can  be  no  doubl,  that  the  company  were  tiound  to  furnish  the  gas  to  the  plain- 
tiff, upon  his  complying  with  such  reasonable  conditions  or  terms  as  they 
might  rightfully  impose." 

Williams  v.  Mutual  Gas  Co.,  S2  Mich.  499,  ^984),  Is  a  simtllar  case.  The 
plaintiff  kept  a  hotel  and  was  using  about  |60  worth  of  gas  per  week.  The 
defendant  shut  off  the  supply  because  the  plnintilT  refused  to  sign  a  certain 
contract  and  keep  on  deposit  with  the  company,  as  security,  the  sum  of  $100. 
The  plaintiff  sued  for  damages  and  recovered.  The  court  held  tbe  i-cquire- 
ment  of  the  deposit  to  be  reasonable,  but  held  certain  provisions  of  liie 
contract  unreasonable.  The  court  says:  "The  defendant  is  a  corporation 
in  the  enjoyment  of  certain  rights  and  privileges,  under  the  statutes  of  the 
■tale  and  charter  and  by-laws  of  the  city,  and  derived  therefrom.  These 
righta  and  privileges  were  granted  that  corresponding  duties  and  bencBts 
might  inure  to  the  citizens  when  the  rights  and  privileges  conferred  should 
be  exercised.  The  benefits  are  the  compensation  for  the  rights  conferred 
and  privileges  granted,  and  are  more  In  the  nature  of  convenience  than 
necessity,  and  the  duty  imposed  on  this  corporation  cannot  therefore  be 
llkene<l  to  that  of  the  Innkeeper  or  common  carrier,  but  more  nearly  ap- 
proximates that  of  the  telegraph,  telephone  or  mill  owner.  •  •  »  The 
nature  of  tbe  article  made,  tho  objects  of  the  company.  Its  relations  to  the  com- 
munity,  and  the  rights  and  privitegei  It  must  necessarily  exercise,  give  the 
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companj  a  public  cbaracler,  and,  to  a  cerlalD  extent,  a  monopoly  wliiclt  csa 
never  be  tolerated,  only  upon  the grouod  of  Home  coirespoDdiiigclutj  to  meet  Uin 
public  want.  Such  duty  rests  upon  the  defendant,  and  I  think  it  requires  the 
conipanj  to  furnish  to  Ibis  plointtO,  at  the  Biddle  Houae,  the  supply  of  gu 
demanded,  under  reasonable  rules  and  regulations,  but  among  all  such  as  mlg-ht 
be  mentioned.  It  is  with  the  defendant  to  adopt  and  rely  upon  such  as  it  may 

Similar  declslonB  have  been  made  in  the  following  cases:  New  Orleans  Oss 
Light  Co.  Y.  Paulding,  12  Bob.  La.  878.  S80.  (1849);  Oas  Light  Co.  v.  Cojiyay, 
25  Hd.  1,  (1866)1  People  v.  Manhattan  Gas  Light  Co.,  45  Barb.  136.  (IS85); 
Lloyd  V.  Ohs  Light  Co.,  1  Msckey,  831;  City  of  Rushvllle  t.  Rusbville  Kat- 
ural  Qas  Co..  183  Ind.  675;  28  N.  E.  Rep.  B53;  Portland  Natural  Oas  &  On 
Co.  V.  State,  ante  p.  840:  Fleming  t.  Montgomery  Light  Co.,  (Ala.).  13  So.  Bep. 
618;  Commercial  Bank  t.  London  Gas  Co..  30  U,  C.  Q,  B.  233,  (1860).  The 
same  views  are  also  indirectly  supported  by  the  following  authorities;  Chicago 
Qaa  Light  Co.  t.  Peoples'  Qas  Light  Co.,  121  111.  530,  (1887);  Olmsicad  t. 
Morris  Aqueduct  Co.,  47  N.  J.  L.  311,  (1885);  State  v.  Qas  Co.,  34  Ohio  St.. 
BT3.  (1878);  New  Orleans  Oas  Co.  v.  Louisiana  Light  Co.,  116  U.  6.  650; 
LouUville  Oas  Co.  t.  Citizens  Oas  Co.  115  U.  S.  688;  Oibbs  7.  Baltimore  Gas 
Co.,  130  U.  S.  398. 

Some  of  these  cases  are  affected  by  statutes  and  some  lay  stress  upon  the  far! 
that  the  company  in  question  had  an  exclusive  right  lo  supply  gns.  but  most  of 
them  nre  decided  on  common  law  grounde.and,  altogether,  they  firmly  establish 
the  rule  that  a  corporation  organized  for  the  purpose  or  which  undertakes  (o 
make  and  distribute  gas  for  public  and  private  use,  whether  It  has  an  exclusive 
right  or  not,  is  bound  to  serve  the  public  with  impartiality  and  upon  reasouable 
terms  and  conditions. 

A  contrary  doctrine  is  licid  In  McCune  t.  Norwich  City  and  Gas  Co..  80 
Conn.  S21,  (1862);  Hoddesdon  Oas  and  Coke  Co.  v.  naselwood.  6  C.  B.  U.  8. 
339;  95  E.  C.  L.  R.  333;  and  Paterson  Oas  Light  Co.  v.  Brady,  37  N.  J.  L 
34G,  (1858);  and  see  CommonweBllh  v.  Lowell  Gas  Light  Co.,  12  Allen,  75. 
Paterson  Gas  light  Co.  v.  Brady.  37  N.  J.  L.  245  was  hold  by  the  court  of 
errors  and  appeals  In  Olmstead  v.  Morris  Aqueduct,  47  N.  J.  L.  311.  to  have 
been  erroneously  decided.  The  question  was  only  incidentally  involved  in 
the  Massnchuaetla  case,  so  that  the  Connecticut  case  is  the  only  direct  authority 
In  this  country  holding  that  a  gas  company,  in  the  abaence  of  any  slntute  to 
the  contrary,  can  exercise  its  pleasure  as  to  furnishing  gas  to  particular  indi- 
viduals. 

2.  Gma  eompaolea  not  botind  to  attpply  g»m  to  one  yrho  dealroB  to  n«a 
It  oaly  In  case  of  Mceideut  to  electric  Ught  aupplled  br  aaother 
company.— In  Fleming  v.  Montgomery  Light  Co.  (Ala.),  13  So.  Rep.  618,  it 
is  held  tliat  a  jiiis  company  which  has  iieen  granted  the  exclusive  privilege  of 
supplying  gas  in  a  cily  for  a  certain  number  of  years,  under  an  ajfrcement  thai 
at  all  times  it  would  supply  the  citizens  for  private  use  ivilh  a  sufficient  quan- 
tity of  giis,  need  not  leave  a  gns  meter  in  the  house  of  a  citizen  who  is  using 
electric  light,  furnished  by  another  company,  so  that  in  case  of  accident  to  the 
electric  light  be  may  use  the  gas. 

As  tlie  question  is  a  novel  one  and  the  opinion  brief,  we  quote  It  entire. 
"  Coleman,  J. — Appellant,  as  complainant,  flled  Uic  present  bill  for  the  pur- 
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p>iu  of  eajoinfog  the  respondeat,  the  MDntgome''y  Light  Company,  from  re- 
i]v>TiDg  Its  gas  meter  from  the  premises  of  complalaant,  and  to  eojoin  the 
respondent  "from  refusing  (o  furnish  jour  orator  gas,"  Complsinant'B 
rigbu  are  veiy  clearly  set  forth  in  the  bill,  aod  grow  out  of  an  agreemeat  en- 
tered into  la  the  jear  18SS  between  the  cit;  of  Hontgomery  and  the  John 
Jeffrey  Company,  by  the  terms  of  which  the  exclusive  right  and  privilege  of 
maDufactiirlng  and  sappyling  gas  for  a  period  of  50  years  for  the  city  of 
HoDtgomery  and  its  inhabitants  was  granted  to  the  John  Jeffrey  Company, 
the  saJd  company  agreeing  on  its  part  "at  all  times  to  supply  the  inhabitants 
of  the  oUy  of  Honlgomery  for  private  use  with  a  sufficient  quantity  of  gas  of 
tba  most  approved  quality."  The  Montgomery  Light  Company  has  succeeded 
to  all  the  privileges  and  assumed  all  the  obligations  of  the  John  Jeffrey  Com- 
paoyi  and  the  bill  makes  the  further  averment  "that  it  is  the  duty  of  the 
respoadent,  under  lis  charter,  to  supply  all  applicants  with  gas  and  electric 
lights,  one  or  both,  at  the  option  of  the  consumer."  There  is  nothing  in  the 
agreement  by  which  the  light  compa'iy  may  compel  the  Inhabitants  of  the  city 
or  any  one  of  them,  to  use  its  gas  and  electric  lights.  Stripped  of  the  state- 
ment of  facts  necessary  to  present  the  complainant's  casein  an  intelligible  form, 
the  one  question  raised  is  whether  the  assumption  to  supply  the  Inhabttaots  of 
the  city  of  Montgomery  with  gas  imposes  the  legal  duty  on  the  company  to 
furnish  gas  meters  and  keep  on  hand  a  sufficient  quantity  of  gas  for  iohabitants 
who  do  not  use  or  consume  gas,  but  who  desire  to  be  supplied  '  with  meters 
and  c  innectiona  with  the  defendant's  gas  pipes,  so  that,  in  case  an  accident, 
which  is  apt  to  occur'  should  happen,  they  could  use  the  gas.'  A.  statement 
of  the  proposition  suggests  its  answer.  There  can  be  no  difference  In  princi- 
ple between  the  case  stated  and  the  one  In  the  bill,  In  which  it  U  shown  thnt  at 
one  time  complainant  used  gas  for  lights,  but  at  the  time  of  flliug  of  the  bill, 
and  previous  thereto,  complainant  used  In  his  building  electric  lights,  furnUbed 
by  a  different  company  or  corporation,  and  was  not  a  patron  of  defendant 
company,  and  the  injunction  was  to  make  provision  "  to  use  gas"  "in  case 
an  accident  should  happen  to  the  electric  light  in  use  by  orator,"  Plaintiff's 
contention  is  that,  although  he  has  made  other  arrangements  with  a  different 
company,  yet  it  Is  the  duty  of  respondent  to  keep  on  hand  gas  and  electricity, 
with  proper  meters  and  connections  and  electric  burners.  "  In  case  of  an  acci- 
dent" to  the  company,  which  has  contracted  to  supply  him,  and  that,  too, 
without  any  corresponding  obligation  on  his  pitrt  to  use  the  gas  of  the  defend- 
ant. We  can  find  no  such  provision  In  the  contract  between  the  city  and  re- 
spondent, expreased  or  implied.  There  Is  no  equality  or  equity  in  such  a 
proposition.  It  is  hardly  necessary  to  cite  authorities,  but  we  refer  to  the 
following  :  Williams  v.  Oos  Co.,  52  Mich.  499  ;  18  N.  W.  Rep.  3Se.  There 
is  no  error  in  the  record." 

There  was  no  analogous  question  decided  in  Williams  v.  Gas  Co.,  62  Mich. 
499  as  will  appear  from  the  statement  of  the  case  given  In  the  list  section. 
The  following  language  in  the  opinion  of  the  court  tends,  however,  to  some 
extent,  to  support  the  Alabama  case :  "  The  duty  of  the  company  towards 
the  citizen,  and  that  of  the  citizen  towards  the  company,  is  somewhat  recipro- 
cal, and  any  rule  or  regulation  or  cour^  of  dealing  between  the  parties  which 
doea  not  secure  the  Just  rights  of  both  ought  not  to  be  adopted,  and  cannot 
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receive  the  saaction  of  the  courts.  When  the  defendant  company  made  the 
connection  of  its  serrice  pipes  and  mains  with  the  pipes  and  fixtures  of  the 
Biddle  House,  it  imposed  upon  itself  the  duty  to  supplj  the  house  and  premises 
upon  reasonable  terms  and  conditions  with  such  amount  of  gas  as  the  owner 
or  proprietor  might  require  for  its  use,  and  pay  for  the  same,  so  hmg  as  the 
company  should  exist  and  do  business  "  p.  50;i. 

8.  Water  sapply  compantfta.  Corporations  organized  for  the  purpose  of 
supplying  the  inhabitants  of  cities  and  towns  with  water,  owe  the  same  obli- 
gations to  the  public  as  gas  companies,  and  are  bound  to  be  impartial  and  rea- 
sonable in  their  dealings  with  the  pablic.  Haugen  y.  Albina  Light  &  Water 
Co.,  (Dr.),  5  Am.  R.R.  &  Corp.  Rep.  464 ;  McCrary  v.  Beaudray,  67Cal.  120; 
Lumbard  v.  Stearns,  4  Cush.  60 ;  Olmstead  v.  Morris  Aqueduct,  47  N.  J.  L. 
81 1  The  rates  charged  by  such  companies  for  water  must  be  reasonable  and 
are  subject  to  regulation  by  the  legislature.  Same  and  Spring  Valley  Witter 
Works  V.  San  Francisco,  1  Am.  R.R.  <&  Corp.  Rep.  96;  Spring  Valley  Water 
Works  V.  Schottler,  110  U.  S.  347 ;  New  Orleans  Water  Works  Co.  v.  Rivers, 
115  U.  S.  674. 

4«  Irrig^ation  companies*  The  same  principles  have  been  held  to  apply  to 
irrigation  companies  in  California.  In  Price  y.  Riverside  L  &  I.  Co.,  56  Cal. 
481,  a  mandamus  was  granted  to  compel  the  defendant  to  furnish  the  plaintiff 
water  for  irrigation,  though  there  was  no  express  requirement  in  the  statute  to 
that  eflfect.  The  court  held  that  every  corporation  deriving  its  being  from  the 
irrigation  act  "has  impressed  upon  it  a  public  trust— the  duty  of  furnishing 
water,  if  water  it  has,  to  all  those  who  come  within  the  class  or  community  for 
whose  alleged  benefit  it  has  been  created." 

6.  Telegraph  and  telephone  companies.  It  is  now  well  settled  that 
telegraph  and  telephone  companies  are  a  public  agency,  that  they  are  subject 
to  legislative  regulation  in  their  charges  and  service,  and  that  they  are  under  a 
common  law  obligation  to  treat  the  public  with  impartiality  and  to  afford  their 
service  upon  reasonable  terms  and  conditions.  Central  Union  Telephone  Co., 
y.  State,  128  Ind.  113,  (1890) ;  2  Am.  R.R.  &  Corp.  Rep.  406  ;  Central  Union 
Telephone  Co.  v.  State  ,  118  Ind.  194.  (1888) ;  Hockett  y.  State.  105  Ind.  250, 
(1885);  Central  Union  Telephone  Co.  v.  Bradbury.  106  Ind.  1;  Johnson  v.  State, 
113  Ind.  143;  Louisville  Transfer  Co.  y.  Am.  District  Telephone  Co.,  (Louisville 
Circ.  Ct.).  1  Ky.  L.  J.  144 ;  24  Alb.  L.  J.  283,  (1881);  Chesapeake  &  R.  Tel. 
Co.,  V.  B.  &  O.  Tel.  Co..  66  Md.  399,  (1886) ;  State  ex.  rel.  Am.  Union  Tel. 
Co.  V.  Bell  Telephone  Co..  (St.  Louis  circ.  ct.),  22  Alb  L.  J.  863.  (1880) ;  State 
V.  Nebra.9ka  Telephone  Co. .  17  Neb.  126,  (1885);  Friedman  v.  Gold  &  Slock 
Tel.  Co.,  32  Hun,  4,  (1884)  ;  Smith  v.  Gold  &  Stock  Tel.  Co.,  42  Hun.  454, 
(1886) ;  People  ex  rel.  Postal  Tel.  Cable  Co.  v.  Hudson  River  Tel.  Co..  19 
Abb.  N.  C.  466,  (1887));  State  v.  Telephone  Co..  36  Ohio  St.  296,  (1880); 
Central  District  &  P.  Tel.  Co.,  v.  Commonwealth.  114  Penn.  St  592,  (1886); 
Bell  Telephone  Co.  v.  Commonwealth  ex  rel.  B.  &  O.  Tel.  Co.,  (Penn.),  7  East- 
ern Rep.  672,  (1886);  Commercial  Union  Tel.  Co.  v.  New  England  Telephone 
&  Tel.  Co.,  61  Vt.  241,  (1888);  State  ex  rel.  Postal  Tel.  Cable  Co.  v.  Delaware 
<&c..  Telephone  Co.,  47  Fed.  Rep.  633,  (1891);  S.  C.  on  appeal,  50  Fed.  Rep. 
677,  2  C.  C.  A.  1,  (1892);  Bryant  v.  W.  U.  T.  Co.,  17  Fed.  Rep..  835,  (1883); 
Am.  Union  Tel.  Co.  v.  Union  Pac.  R.  C,  1  McCrary.  188,  (1880). 
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Alt  of  these  CMes  are  of  recent  date.  All  of  ibem,  more  or  less  directly, 
and  to  a  greater  or  leas  extent  support  tli-  propoBJlion  above  sltt'ed.  In  one  of 
the  eHrlieat  of  the  cases  in  which  the  defenlaat,  a  telephone  cuiapun; ,  refused 
U>  supply  the  relator  with  a  telephouu,  luid  whlcli  wna  decided  upuu  comuiOD 
law  principles,  the  court  says:  "  While  it  is  true,  aa  claimed  by  respoudent, 
that  it  has  t>eea  organized  under  tlie  genenil  corporation  laws  of  the  state,  uud 
in  some  matters  has  no  higher  or  greater  right  than  an  ordinary  corporation, 
yet  It  is  aUo  true  that  it  has  assumed  to  act  in  a  capacity  which  is  to  a  great 
extent  public;  and  has,  in  tlie  large  territory  coveri.d  by  it,  undertaken  to  sat. 
isfy  a  public  want  or  necessity.  *  *  *  It  is  also  true  that  the  respondent 
is  not  possessed  of  any  special  privileges  under  the  statutes  of  this  slate,  and 
Ihat  it  is  not  under  quite  so  heavy  obligations,  legally,  to  the  public  as  it  would 
be,  had  it  been  favored  Id  that  way,  but  we  fail  to  see  Just  how  that  fact  t«- 
lievet  it.  While  there  la  no  law  giving  it  a  monopoly  of  the  businew  in  tbe 
territory  covered  by  its  wires,  yet  It  must  be  apparent  to  all  that  the  mere  bust  ' 
of  this  territory  being  covered  by  the  "plant"  of  respondent,  from  the  very 
nature  and  character  of  its  business  gives  it  a  monopoly  of  tbe  business  which 
It  transacta  No  two  companies  will  try  to  cover  this  same  territory.  Tbe  de- 
mands of  commerce  of  tbe  present  day  makes  the  telephone  a  neceasity.  All 
the  people  upon  complying  with  the  reasonable  lulea  and  demands  of  the 
owners  of  tbe  commodity  ^patented  as  it  is— should  have  tbe  benefits  of  this 
new  commerce.  *  •  *  The  views  herein  expressed  are  not  new.  Similar 
questions  have  arisen  in  and  have  been  frequently  discussed  and  decided  by 
tbe  courts,  and  no  statute  has  been  deemed  necessary  to  aid  the  courts  In  hold- 
ing that  when  a  person  or  company  undertakes  to  supply  a  demand  wliicb  is 
aScctcd  with  a  public  interest,  it  must  supply  all  ali^e,  who  are  alike  situated, 
and  not  discriminate  In  favor  of  nor  against  any."  Btale  v.  Nebraska  Telephone 
Co.,  17  Neb.  12fl. 

Id  Friedman  v.  Qold  and  Stock  Tel.  Co.,  82  Uud,  4  (1884),  the  de- 
fendant was  OTganized  for  the  purpose  of  gathering  and  traDsmitting  to  its 
subscribers  Stock  quotations  and  certain  general  news  which  it  did  by  means 
of  stock  reporting  iuatruraenia  and  news  reporting  iostruments,  placed  In  the 
offices  of  its  subscribers  and  connected  with  its  wires.  The  plafntllTs  were 
slocklirokers  and  had  enjoyed  the  benefit  of  the  service  unijer  a  contract  wblch 
was  about  to  expire.  The  defendant  bad  threatened  to  remove  the  instru- 
ments, and  1«  deny  the  plaintiffs  the  service.  PlaintiUs  filed  a  bill  to  enjoin 
aucb  removal  with  proper  averments  to  show  the  merits  of  the  case.  On  de- 
murrer the  bill  was  held  good  by  tbe  general  term  of  the  supreme  court  which 
says:  "For  tbe  purpose  of  applying  to  a  profitable  use  certain  instruments 
owned  by  it.  the  defendant  has  applied  its  lines  to  these  Instnimenta  whenever 
required  by  persons  who  de^re  to  use  the  Instruments  and  has  entered  upon 
tbe  business  of  collecting  a  certain  class  of  news  and  transmitting  it  over  Its 
wires  to  the  Individuals  using  the  instruments.  The  defendant  still  remains  a 
public  corporation,  owing  the  duly  Impartially  to  grant  the  right  to  all  who 
comply  with  Its  rules  to  have  the  privileges  furaisbcd.  That  there  is  no  ob- 
jection app>  ars  from  the  complaint.  Tlie  plaintiffs  have  the  instruments  and  pay, 
and  are  willing  to  pay,  the  price  agreed  upon  or  which  shall  be  established, 
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Tbe  defeodaat  hu  no  right  orbitr&iil;  lo  take  awaj  [be  instnimeDle  by  force 
nfthnut  default.  *  •  •  Upon  principles  of  Justice  a  public  corponiion 
should  make  no  dtetlnctioQ  in  respect  to  peraona  wbo  wish  to  partake  of  tbe 
prlWlegea  which  it  was  created  to  furoish."  The  same  principles  were  ap- 
proved in  a  similar  case  against  the  aame  defendant  ia  Smith  t.  Gold  and  Stock 
Tel.  Co.,  42  Hun,  4H  (IS8S). 

The  fact  that  a  telephone  company  U  engaged  also  in  some  other  line  of 
buslneag,  such  oa  a  messenger  service  or  coupe  business,  will  not  Justify  It  in 
refusing  a  telephone  service  to  its  competitors  in  the  latter  business.  L,oiils 
Tllle  Transfer  Co.  v.  Am.  Dist.  Tel.  Co..  (Louisville  Ch.  Ct.).  1  Ky.  L.  J.,  144; 
24  Abb.  L.  J. ,  288  <188I);  People  ex  i«l.  Postal  Tel.  Cable  Co.  v.  Hudson  RIt. 
Tel.  Co..  19  Abb.  N.  C  ,  466  (1887).  In  the  former  of  these  cases  the  court 
says:  "  Upon  tbe  facts  appearing  upon  the  petition  and  affidavits  of  plaintltr, 
it  is  the  opinion  of  the  court  that  defendant  is  engaged  in  two  distinct  em]rioy- 
ments — one  in  operotini;  a  telephone  exchange,  and  the  other  in  operating  a 
carriage  or  coupe  service.  Plaintiff  and  defendant  are  not  rivals  in  tbe  former 
business,  and  as  to  that  part  of  defendant's  business,  it  occupies  tbe  same  posl 
tion  toward  plaintiff  as  it  does  toward  the  rest  of  tbe  public;  that  defendant  k 
a  quari  public  servaut,  and  as  such  is  bound  lo  serve  tbe  general  public,  in- 
eluding  plaiutiS,  on  reasonable  terms,  with  impartiality;  that  defendant  is 
governed  by  the  principle  of  the  law  of  common  carriers." 

A  number  of  the  cases  cited  grew  out  of  an  attempt  of  the  owner  of  ii^ 
lelephoDe  patents  to  restrict  tbe  u^e  of  Uie  patents  in  such  nuuiner  as  lo  give 
tbe  Wustern  Union  Telegraph  Company  tbe  exclusive  right  and  privilege  of 
receiving  and  transmitting  telegraphic  messages  by  liie  telephone.  It  appear* 
that  on  tbe  10th  of  November,  1870.  the  Western  Union  Telegraph  Company 
and  the  National  Bel!  Telephone  Company,  which  bad  been  up  to  that  time 
ownera  of  rival  telephone  patents,  and  engaged  in  litigation  concerning  them, 
compromised  their  differences  by  a  conlriict,  by  virtue  of  which  the  National 
Bell  Telephone  Company  became  the  owner  of  all  the  telephone  patents  which 
had  been  in  dispute,  and  thus  secured  a  monopoly  of  tbe  business.  One  of 
tlie  conditions  of  the  compromise  was  that  the  Western  Union  Telegraph  Com- 
pany should  have  tbe  sole  and  exclusive  license  for  the  term  of  seventeen  years 
to  use  the  telephone  in  the  receiving  and  transmitting  of  telegraphic  messages. 
The  rights  of  the  National  Company  became  vested  in  the  American  Bell 
Telephone  Company.  In  licensing  local  companies,  the  American  Bell  Tele- 
phone Company  forbid  such  licensees  to  supply  a  telephone  Instrument  to  any 
telegraph  company,  lo  be  used  for  telegraphic  purposes,  without  tbe 
licensor's  consent.  Tills  consent  was  then  g.ven  as  to  the  Western  Union 
Telegraph  Company  and  denied  oa  to  b1!  other  companies.  In  every  case  hot 
one  it  has  been  held  thai  this  restriction  was  void  and  that  the  loral  company 
was  bound  to  furnish  all  telegraph  rompsnlea  with  telephone  service,  the 
same  as  it  did  the  Wealern  Union  Company.  Stale  v.  Telephone  Co..  M 
Ohio  St.  396.  (1S80)  ;  State  ex  rel.  Am.  Union  Tcleeraph  Co.  v.  Bell  Tele- 
phone Co.,  cat.  Louis  Circ.  Ct,),  23  Alb,  L.  J,  868.  (188") :  State  ex  rel.  B,  A 
O,  Tel,  Co.  V.  Bell  Telephone  Co..  34  Am,  L.  Reg,  673.  (1885) ;  Bell  Tele- 
phone Co.,  of  Philadelphia,  v.  CommoDWealth  ei  rel,  B.  &  O.  Tel.  Co.,  (Pa. 
Supreme  Ot.),  7  Eastern  Rep,  673.  (1886) ;  Chesapeake  &  P.  Tel.  Co.  ▼.  B.  ft 


O,  Tel.  Co.,  «6  Md.  899.  {1886);  Commercial  Union  Telegraph  Co.  t.  New 
Eaglaad  Teiephone  aod  Telegraph  Co.,  61  Vt.  241,  (1888) ;  Stale  ei  rel.  Postal 
Tel.  Cable  Co.  v.  Del.  &  A.  Telegraph  and  Telephone  Co.,  47  Fed.  Rep.  6a8, 
(1891);  S.  C.  on  appeal,  00  Fed  Rep.  677,  (1893). 

The  aole  exception  to  these  authorities  ia  American  Rapid  Tel.  Co.  t.  Con- 
necticut Telephone  Co.,  49  Conn.  362,  (1831).  The  court  while  apparently 
recognizing  the  general  duty  of  such  companies  to  be  Itnpartia],  aaya  :  "  But 
the  property  of  the  American  Bell  Telephone  Company  in  its  patents  Is  abao- 
lute  and  exclusive ;  it  can  rent  or  sell  It  in  whole  or  in  part ;  It  can  refuse  to 
make  or  use,  or  allow  any  one  elite  to  make  or  use,  the  telephone  described  In 
It :  or  It  can  make  and  sell  one  and  no  more,  and  put  such  restrictions  as  It 
pleases  npon  the  time,  place  and  manner  of  using  that ;  and  It  was  the 
privilege  of  the  Connecticut  Telephone  Company  to  purchase  from  It  even  the 
moat  limited  right  to  use  one  or  more  of  its  instruments,  and  it  is  not  in  the 
power  of  the  cuurt  either  to  enlarge  or  diminish  the  purchase." 

The  decision  and  doctrine  of  the  Connecticut  case  have,  so  far,  been  uni- 
formly disapproved.  The  opposite  view  is  well  put  In  the  Vermont  rase  as 
follows;  "  Patents  are  property,  and  the  right  to  sell  or  lease  them.  Is  aybject 
lo  the  same  restrictions  as  other  property.  The  patentee  cannot  lease  them 
for  any  use  that  contravenes  principles  of  public  policy.  If  be  leases  them  for 
a  public  rather  than  for  an  Individual  use,  he  thereby  gives  the  use  to  the 
whole  public.  In  this  case  the  American  Bell  Telephone  Company  might 
have  lioensed  Its  patent  to  the  defendant  so  the  latter  alone  could  have  used  it, 
but  when  it  went  beyond  this,  and  licensed  the  defendant  to  use  it  (or  the 
public  it  in  fact  licensed  it  for  all  who  desired  its  use  and  offered  compliance 
wilb  reasonable  conditions.  The  licenae,  with  the  reslriction  clause  therein, 
cannot  be  regarded  as  the  measui-c  of  the  defendant's  duty  lo  the  public.  On 
grounds  of  public  policy,  which  controls  all  public  carriers,  that  clause  in  the 
contract  In  question  is  held  void,  so  that  the  license  stands  precisely  a«  If  the 
restrictive  clause  were  not  contained  in  it."  Commercial  Union  TeL  Co.  v. 
New  England  Telephone  &  Telegraph  Co.,  61  Vl.  241,  (1888). 

The  telegraph  is  generally  held  to  include  Ihe  telephone,  and  statutes  relat- 
ing to  the  orgaoiution  and  regulation  of  telegraph  companies  are  held  to 
apply  to  telephone  companies  also.  Wisconsin  Telephone  Co.  v.  Oshkoeh, 
63  Wis.  82 ;  21  N.  W.  Rep.  828 ;  Roberti  v.  Wisconsin  Tel.  Co.,  77  WU.  589 ; 
•46  N.  W.  Hep.  800  ;  Chesapcalie  &  P.  Tel.  Co.  v.  B.  &  O.  Tel.  Co.,  88  Md. 
899  ;  Cumberland  Telephone  Co.  v.  United  Electric  R.  Co.,  43  Fed.  Rep.  278. 

In  Bryant  v.  Weslem  Union  Tel.  Co.,  17  Fed.  Rep,  825.  it  is  held  that  a 
telegraph  company  is  not  obliged  to  supply  a  "  bucket  shop"  with  market 
quotations.  In  MelropoKtnn  Grain  &  Stock  Exchange  v.  Chicago  Board  of 
Trade.  16  Fed.  Rep.  817,  It  is  held  that  the  Chicago  Boani  of  Trade  may 
exclude  from  Its  floors  the  agents  of  a  telegraph  company  who  seek  to  obtain 
market  news  to  be  disseminattd  and  sold. 

Inmost  of  the  cases  referred  to  telegraph  and  telephone  companies  arellkened 
to  common  carriers,  and  arc  ht-ld  to  be  under  similar  obligations  as  respects 
discrimination.  "It  is  no  longer  open  lo  question."  says  the  court  In  Dela- 
ware* A.  Tel.  &  Tel,  Co.  v.  State,  50  Fed.  Rep.  677.  878.  "that  telephone 
and  telegraph  companies  are  subject  to  the  rules  governing  common  carrien 


and  otiien  eogaged  io  like  public  employmeDt.  This  has  baen  so  frequenllj 
decided  thHt  the  point  must  be  regarded  as  settled.  While  it  has  doI  beeo 
directly  before  the  supreme  court  of  tbu  United  Slates,  cases  in  whicli  it  bss 
been  so  determined  are  cited  approvingly  by  that  court  in  Budd  v,  Kew 
York.  148  U.  H.  BIT  ;  12  Sup,  Ct.  Kep.  468.  While  such  companies  are  not 
required  to  extend  their  fBcillliea  beyond  such  reasooable  limits  as  tbey  pre- 
scribe for  themselves,  they  canuot  discriminate  between  individuals  of  daasea 
which  they  underuke  to  serve."  And  see  Thompson  on  electricity,  g§  104, 
136  ;  36  Am.  &  Eug.  Corp.  Cas.  24  [lote. 

0.  Ballroad  compB.iilea>  The  dutiea  of  railroad  companies  to  serve  the 
public  wltliout  unjust  or  unreasonable  dlscriminatioD  hsa  been  considered  at 
length  in  note  to  Union  Pac.  R.  Co.  v.  Goodrige,  post. 

7.  CoDeladOD.  It  Is  always  unsafe  to  geoei-alise  in  matters  of  this  aorl — 
and  we  shall  not  undertake  to  do  so.  We  shall  content  ourselves  with  quot- 
ing from  an  aiticle  by  Hr.  Hamilton  on  the  '  General  Rule  of  equality  and 
reasoDableness,"  to  be  found  in  34  Am.  Law  Rep.  p.  578.  Referring  lo  rail- 
load,  gas,  water,  ti-Iegmph  and  telephone  companies  and  the  tike  he  says : — 
"  Ordinarily  such  companies  are  private,  not  public  corporations,  and  their  du- 
ties to  the  people  result,  not  from  their  status  as  public  or  private  corpora- 
tions, but  from  the  nature  of  the  business  tbey  are  engaged  in,  Uuit  busj- 
uess  whether  It  consists  in  supplying  iraDSporlatloD,  communicatioDs.  gas, 
water,  quotations  of  prices  or  anything  else,  is  serving  the  public,  and  when 
anyone  even  a  prJvate  person,  undertakes  to  serve  the  public,  lie  or  it  miiit 
render  the  service,  whatever  it  may  be.  Impartially  for  all,  and  without  undue 
preference,  or  unjust  prejudice  towards  any.  It  la  the  fact  that  the  service  is 
for  the  public,  and  not  the  legal  status  of  the  servant  that  determines  the  mle 
of  law  that  governs  ita  perfor 


Fabwell  Farmers'  Warehouse  Ass'n  v.  Minneapolis,  St 

P.  &  a  S.  M.    Rv.    Ca 

(Supreme  Court  of  Minnesota.    Sept  8,  18S3.) 

1.  RuLHOAi)  COMPANIES.  Ddtt  in  regabd  to  side-track  pachj- 
TiKs  TO  ORAiN  waiibhoobkb:  Discrimination.  By  chapter  10.  §  2.  subd.  b. 
Laws  1887.  a  railway  company  Is  obliged  to  give  equal  or  substantially  similar 
facilities  for  tlie  irnii.tportatlon  of  grain  to  all  persons  who  in  good  faith,  ered 
or  desire  to  erect  warehouses  at  any  of  its  stations  :  and  if  a  demand  therefor 
is  unreasonably  refused  the  state  railway  and  warehouse  commission  nosy,  after 
due  investigation,  proceed  to  enforce  the  performance  of  such  duty. 

2.  A  railway  company  may  impose  reasonable  terms  and  conditions  upoo 
persons  who  demand  such  facilities,  but  they  must  be  the  same  for  all. 

Alfred  H.  Bright.  (M.  B.  Ko<m,  of  counsel,)  for  app'lt;  H.  W. 
Childs  and  Horace  Austin,  for  resp't. 

Vanderburgh,  J,— The  plaintiff,  having  erected  a  warehouse 
adjacent  to  the  right  of  way  oE  the  defendant  in  the  village  of  Far- 


well,  Pope  eountj,  detnftnded  of  the  defendant  company  that  it 
construct  a  side  track  to  the  same  on  its  right  of  way,  to  enable  it 
to  ship  grain  received  and  stored  therein;  and  upon  tlie  refusal 
of  its  request  complaint  was  made  to  the  railroad  and  warehouse 
commission  of  the  state.  An  investigation  was  had  thereon  by 
the  commission  in  pursuance  of  the  statute,  and  its  findings  of  fact 
and  conclusiona  of  law  made  and  filed,  granting  the  petition. 
These  findings  and  conclusions  were  adopted  and  affirmed  by  the 
district  court  on  appeal,  and  upon  the  same  record  the  appeal  trom 
the  judgment  of  that  court  is  to  be  determined  here.  The  gist 
of  the  complaint  is  that  the  defendant  has  refused  to  grant  to  the 
plaintiff  the  same  privileges  or  equal  facilities  for  the  shipment  of 
grain  which  it  has  conceded  to  other  warehousemen  at  the  same 
station,  and  has  unlawfully  discriminated  against  the  plaintiff  in 
that  respect 

The  findings  material  to  the  consideration  of  the  case  are  as  fol- 
lows :  "  That  on  the  22d  day  of  October,  A.  D.  1889,  the  said 
complainant  duly  oi^nized  under  its  articles  of  incorporation  by 
the  election  of  its  officers,  and  commenced  the  business  for  which 
it  was  incorporated  ;  and,  being  then  prepared  and  ready  for  the 
transaction  of  its  business,  did,  on  the  26th  of  said  month,  make 
application  in  writing  to  the  defendant  for  a  site  or  location  on 
which  to  erect  a  grain  warehouse  in  which  to  transact  its  said  busi- 
ness on  defendant's  right  of  way  at  said  Farwell  station,  and  along 
aide  of  defendant's  track  thereat  That  said  defendant  uncondi- 
tionally refused  said  application,  and  wholly  neglected  to  comply 
with  the  same.  That  upon  such  refusal  upon  the  part  of  the  de- 
fendant the  complainant  purchased  and  obtained  a  site  and  location 
for  a  grain  house  at  saitl  Farwell  station,  and  adjacent  to  defend- 
ant's right  of  way,  as  near  as  practicable  to  the  station  building 
and  side  track  of  the  defendant,  and  did  then  and  there  construct 
a  grain  house,  and  furnish  the  same  with  necessary  equipment  for 
storage  handling,  and  shipment  of  wheat  and  other  grain.  That 
this  grain  house  was  completed  and  ready  for  the  transaction  of 
such  business  in  the  autumn  of  1889,  and  has  been  occupied  by 
the  complainant  in  the  buying,  handling,  and  shipping  of  wheat 
and  other  grain  ever  since  its  completion.  That  said  grain  bouse 
is  fifty-five  (55  feet  from  the  main  track  of  the  defendant's  line  of 
railway,  and  on  land  owned  by   the   complainant     That  on   the 


4th  day  of  February,  and  on  the  25th  day  ot  September,  1890,  the 
complainant  demanded  of  the  defendant,  in  writing,  that  defend- 
aDt  should  construct  or  furnish  a  aide  track  or  spur  track  at  said 
Farwell  station,  which  should  connect  by  rail  the  said  grain  house 
with  the  defendant's  main  line  or  side  track.  That  defendiiDt 
could  then  have  so  constructed  and  can  now  construct  such  side 
or  spur  track  as  that  no  part  of  the  same  would  be  oS  its  rigiit  of 
way.  That  the  defendant  has  at  all  times  refused  and  neglected 
to  comply  with  such  demand.  That  the  defendant  corponition 
had  not  only  allowed  other  persona  or  associations  to  erect  and 
maintain  elevators  and  groin  houses  on  itn  said  right  of  way,  and 
in  connection  with  its  side  tracts  at  said  Farwell  station,  previous 
to  the  making  of  the  complainants'  said  application,  but  had  also 
theretofore  permitted  other  persons  and  associations  to  construct 
and  erect  grain  warehouses  and  elevators  at  the  station  on  said  road 
next  to  the  east  and  at  a  station  thereon  next  to  the  west  of  s&id 
Farwell  station,  and  not  more  than  six  miles  therefrom  in  either 
direction.  That  such  warehouses  and  elevators  were  built  and 
erected  at  the  said  stations  pursuant  to  such  permission  and  con- 
sent of  the  defendant  before  the  making  of  the  complainant's  said 
application,  and  have,  since  the  erection  of  the  comploioant's  said 
house,  been  operated  and  conducted  in  competition  therewith; 
and  the  same  is  also  true  of  the  two  grain  houses  erected  On  the 
right  of  way  at  said  Farwell  station,  as  shown  in  the  evidence." 
"  We  find  from  the  evidence  that  by  reason  ot  the  defendant's  re- 
fusal to  permit  the  erection  and  maintenance  of  the  grain  house 
of  the  complainant  upon  the  right  of  way  of  the  company  and  in 
connection  with  the  side  track  at  said  Farwell  station  the  c(»n- 
plainant  has  been  compelled  to  transfer  the  grain  by  it  offered  to 
the  defendant  company  for  transportation  from  iis  grain  house  to 
its  cars  by  wagon,  and  that  the  cost  of  said  transfer  from  the  date 
of  the  erection  of  said  warehouse  to  tlie  present  time  as  has  been 
the  sum  of  six  hundred  ten  and  75-100  doUais." 

Railroad  corporations  are  quasi  public  corporations,  and  enjoy 
privileges  and  franchises  granted  by  the  state  in  consideration  of 
the  general  benefits  which  the  public  may  be  expected  to  derive 
from  the  operations  of  the  roads.  They  mtist.  therefore,  subject  to 
certain  necessary  and  proper  limitations  ,  which  the  law  will  re- 
cognize, be  operated  so  as  to  reasonably  accommodate  the  busuiees 


anil  subserve  tbe  beat  interests  of  the  public.  One  of  tlie  most 
iinpDi'laQt  of  tliese  interests  ia  an  agriculturul  community  is  the 
iniirketiiig  and  traaaportation  of  grain  ;  and  the  price  may  in  any 
p;irticular  case  be  aSected  to  a  greater  or  less  extent  by  tlie  facili- 
ties for  ti-apsportatioQ  afforded,  and  the  opportunity  forcompuiilion 
by  purchaaers.  It  is  undoubtedly  a  subject  proper  for  legislative 
cogiiizanca  It  is  au  essential  condition  to  the  right  of  eminent 
domain  by  a  railroad  corporation  that  all  the  people  should  have 
the  right  to  use  the  road  on  equal  terms ;  and  it  is  the  policy  of 
the  law  not  to  permit  such  corpomtions  to  grant  special  privileges 
to  any  persjoa  which  are  denied  to  others  under  like  conditions. 
Tiiis  ia  declared  bj  the  act  of  1887  regulating  common  carriera  and 
piescribing  the  duties  of  t!ie  railroad  commisaioners.  Laws  1887, 
c.  10.  §2,  aubd.  b.  In  our  Judgment,  the  following  legal  conclusion, 
basL-d  upon  the  facts  found  in  the  case,  was  warranted  thereby, 
ami  autliorized  the  judgment  appealed  from :  "  That  the  defend- 
ant corporation,  in  refusing  the  complainunt  a  aite  for  its  grain 
house  on  defendant's  right  of  way,  when  the  same  was  demanded 
by  it,  while  admitting  other  persons  and  asssociaiions  engaged  in 
tlie  pi'osecutioQ  of  the  same  class  of  busiriess  to  erect  and  maintain 
gi-ain  warehouses  or  elevators  on  said  right  of  way,  as  well  as  in 
affording  them  fj'ee  side  track  accommodations  in  connection  with 
such  grain  bouses  and  elevators,  while  audi  privileges  were  by 
the  defendant  denied  to  the  complainant,  was  and  is  guilty  of  un- 
just and  illegal  discrimination  toward  and  againstsaidaaaociation." 
There  is  no  doubt  of  tbe  good  faith  of  the  plaintiff,  and  the  amount 
of  business  transactet)  by  it  under  unfavorable  circumstances 
shows  that  there  is  a  public  demand  for  the  maintenance  of  its  ware- 
house. It  is  entitled  to  be  placed  on  an  eqnal  footing  with  other 
dealers  and  warehousemen  at  the  same  station.  The  discrimina- 
tion against  it  appears  to  be  unreasonable,  and  it  was  entitled  to 
the  relief  adjudged  in  ita  favor.  It  is  not  claimed  by  the  respond- 
ent's counsel  that  tbe  plaintiff  had  an  absolute  right  to  occupy  the 
defendant's  light  of  way,  or  to  demand  a  site  for  a  warehouse 
thei'eon.  The  roilmay  company  was  not  obliged  to  grant  such 
concessions  on  its  right  of  way.  All  tliat  is  contended  for  i;i  that 
regard,  and  all  that  was  necessarily  decided  in  the  case,  is  that,  if 
it  granted  these  privileges  to  others,  it  cannot  refuse  the  same  or 
sul>stantially  eimilar  ones  to  the  plaintiff ;  and  itcannotcomplain, 


after  having  refused  a  site  on  its  right  of  way  similar  to  that  grant- 
ed to  others,  that  the  plaiiitiEE  should  accept  a  site  adjacent  thereto, 
aod  demand  a  side  track  for  its  accommodation  which  the  court 
finds  to  be  a  reasonable  and  proper  concession  under  the  circum- 
stances, in  order  to  afford  substantially  similar  facilities  to  the 
plaintiff  for  handling  grain  to  tliose  granted  to  others  at  the  same 
station.  Undoubtedly  the  railway  company  may  impose  reaaon- 
able  conditions  and  ternia  upon  pei'sons  who  demand  trackage  for 
warehouses  for  the  transportation  of  grain,  but  tbey  must  be  the 
same  for  all ;  and  the  refusal  of  the  company  to  furnish  such  track- 
age at  any  particular  station  and  within  its  right  of  way,  so  as  to 
allow  competition  in  the  handling  and  transportation  of  grun, 
is  a  proper  subject  of  inresligation  by  the  railway  and  warehouse 
commission  under  the  act  referred  to.  It  ia  not  deemed  necessaiy 
to  consider  other  questions  raised  by  counsel  in  the  case,  especi- 
ally in  view  of  recent  legislation. 
Judgment  affirmed.* 

Bailroftd  eompaniu.  Side  traeka  mad.  ctatlon  f^rlllMw,  XH^- 
erlmlnMition.  Tbe  iorefioing  case  is  !n  accord  vlth  State  ex  re].,  etc.,  t. 
Mlssoiirt  Pac.  Rj.  Co.,  SQ  Neb.  650;  8  Am.  K  R.  &  Corp.  Rep.  SS, where  It  wu 
held  that  a  railroad  compauj  wliicii  had  grauted  the  privilege  of  erecting  and 
maintaiping  j^in  elcvalors  on  Its  right  of  way  at  a  atation.  to  one  peraon  w«s 
bound  to  grant  the  same  privilege,  on  tike  terms  and  coudilloiui,to  all  who  de- 
sired to  engage  Id  the  grain  business  at  that  point.  See  also  Vincent  t.  Chicago 
&A.  R.  Co.,  49111.  83  ;  Chicago  &  M.  W.  R  Co.  v.  People,  M  111.,  86S; 
Chicago,  etc.,  R.  Co.  v.  SufTern,  139  111.  274;  Audenreld  t.  Philadelphia  £  S. 
R.  Co.,  68  Penn.  St.  870;  Railrrad  CoTnrs.  v.  Railroad  Co.,  68  Me.  309  ;  State 
T.  Republican  Vftl.  R.  Co.,  17Neb.  647. 

A  railroad  company,  owning  a  wharf  extending  Into  public  narlgable  watera. 
maintaiQcd  thereon  a  Htatlon  and  passenger  depot,  and  used  the  wharf  for  iu 
own  line  of  steamers  In  connection  with  its  railroad  traffic.  Held,  thai  a 
steamboat  company,  not  a  rtvnl  of  the  railroad  company  In  its  rdlroad  busi- 
ness, was  entitled  to  the  use  of  the  wharf,  for  a  reasonable  compensation,  to  the 
extent  of  recclTlng  and  discharging  passengers  and  freight.  Or^on  Short 
Line,  etc.,  R.  Co. v.  IlwacaR,  &N.  Co.,  51  Fed.  Rep.  611.  That  such  wharf  is 
too  small  to  Rccommodate  stcnmers,  other  than  those  of  tbe  railroad  company, 
is  not  a  ground  for  denying  lo  a  st«amboBt  company,  not  a  competitor  except 
In  its  steamboat  business,  the  right  louse  the  wharf,  for  a  reasonable  wharfage, 
for  the  purpose  of  receiving  and  discharging  freight  and  passengers,  rince  a 
railroad,  as  a  public  carrier,  must  provide  necessary  facllitiea  for  the  tramactloit 
of  its  business  with  safety  and  reasonable  convenience  lo  its  paaseogata.    iHd. 

•  Reported  tn  68  N.  W.  Rep.  248. 


Fbedbriccs  v.  Nobthsrn  Cent.  B.  Co.,  sr  al. 

(Supreme  Court  of  Peaiuylvuila.     Oa.  2,  1898.) 

1.  CoKMOH  CASBiBiia.  Dbobkb  or  care  BEquntSD  roB  thb  bavsty  or 
PAsaBxaEBS.  Gembrai.  bulk  with  ire  quAiiiFicATiONs.  The  rule  thai  a  car- 
rier of  puseogsrs  is  bound  to  exercbe  the  highest  degree  of  care  tliat  is  pos- 
sible to  human  foreelgtit  aud  prudence,  does  not  make  the  carrier  an  Insurer 
■gkliut  accidents,  nor  require  it  to  prevent  au  occfdeut  by  the  employment  of 
mauB  which,  if  the  accident  could  taavo  been  foretold,  might  have  l>een  used 
to  prevent  It ;  nor  does  the  rule  render  the  carrier  liable  for  the  wrongful  acts 
of  strangera,  unless  the  carrier  was  remlM  In  not  discovering  them  in  time  to 
avert  the  injury  ;  nor  ts  the  carrier  required  to  exercise  an  impracticable  char 
Bcter  or  extent  of  precaution  which  could  not  be  observed  without  so  serious  a 
cost  OB  to  destroy  the  busineat ;  and  In  all  cases  the  ilabillly  is  only  such  bs  re- 
sults from  negligence. 

5.  LlABlIJTT  FOB  ACCIDBKT  CAUSED  BT   THE  CBUdlf  AL  ACT  OV  A  BrRAHQER. 

A  carrier  of  passengers  Is  not  required  to  take  precaution  against  the  criminal 
acts  of  Btiaogers  which  could  not  have  been  foreseen  by  any  htimau  skill  or 
diligence,  and  negligence  does  not  arise  from  the  want  of  such  precautions. 

8.  The  crew  of  a  freight  train  placed  several  loaded  cars  on  a  side  track,  se- 
curely tightened  the  brakes,  and  threw  off  the  switch,  so  as  to  prevent  tlie  cars 
from  getting  on  tho  main  track,  and  so  as  to  derail  them.  If  they  did  get  loose. 
A  tx>y,  not  In  any  way  connected  with  the  railroad  company,  turned  bock  the 
■witch,  opened  the  brakes  with  a  hammer,  detached  two  of  the  cars,  and 
started  them  down  the  side  track.  They  reached  the  mala  track,  and  within 
a  very  few  minutes  collided  with  a  passenger  train,  killing  several  passengers 
and  Injuring  others.  J^id  that,  the  collision  being  caused  by  the  criminal 
acts  of  a  atranger,  tlie  presumption  of  negligence  arisiog  from  the  fact  of  tiie 
accident  was  completely  rebutted;  and  that,  the  court  having  submitted  to  tlie 
Jury  the  question  whether  the  failure  to  block  the  wheehi  of  the  cars,  to  lock 
the  derailing  switch,  and  to  place  In  position  another  throwK)S  snitch,  further 
down  the  side  track,  was  a  failure  to  exercise  the  hlghcat  degree  of  care  possi- 
ble to  human  foresight  and  prudence,  a  verdict  of  the  jury  in  favor  of  the 
railroad  company  was  conclusive  thai     was  not  negligent 

4.  InsTRUCTioNs.  In  view  of  the  fact  that  ttic  accident  was  the  result  of  the 
willful  criminal  trespass  of  a  stranger,  for  which  the  railroad  company  was 
not  reapon^ble,  ft  was  not  reversible  error  for  the  trial  court  to  fall  to  empha* 
size  and  reiterate  the  nile  that  the  company  nas  bound  to  use  the  highest  de- 
gree of  care,  skill,  and  prudence  that  was  humanly  posslhle. 

6.  PbACTICB.     EfTBCT   OF   TRIAL  JUDOB   EXFREBBINO    HIS  OPINION   ON  THE 

KviDEHCE.    The  fact  that  the  judge,  in  submitting  to  the  jury  ihe  question  of 
the  company's  negligence,  remarked  that  personally  he  did  not  think  the  com- 
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pany  careless  in  not  locking  the  derailing  switch,  and  in  not  opening  the  lower 
switch,  and  that  in  his  opinion  the  company  was  not  responsible  for  the  mis- 
conduct of  the  boy,  is  not  such  an  unauthorized  invasion  of  the  province  of 
the  jury  as  will  require  a  reversal. 
Sterrbt,  C.  J.,  dissenting. 

TRESPASS  by  Joseph  A.  Fredericks  against  the  Pennsylvania 
Railroad  Company  and  the  Northern  Centi*al  Railway  Com- 
pany for  injuries  to  plaintiff  while  a  passenger  on  defendant's  raid. 
There  was  a  verdict  in  favor  of  defendants,  ai\d  from  a  judgment 
thereon  plaintiff  appeal& 

Josiali  R.  Adams  and  Samuel  B.  Huey^  for  appellant  Q&k 
Tucker  Bispham,  for  appellees. 

Green,  J. — There  is  not  the  least  question  as  to  how  the  colli- 
sion occurred  which  resulted  in  the  plaintiff  s injury.  Two  loaded 
coal  cars,  which  had  been  standing  on  a  side  track,  at  a  distance 
of  almost  two  miles  from  the  place  of  collison,  were  detached  from 
a  number  of  other  cars  to  which  they  were  coupled.  A  throw-off 
switch  which  would  have  derailed  the  care  if  left  undisturbed 
was  closed  so  as  to  lead  the  cars  on  the  side  track,  down  a  moder- 
ate grade,  until  it  joined  the  main  track.  There  the  cars  collided 
with  a  miners'  train  on  which  the  plaintiff  was  riding  as  a  pas- 
senger, and  killed  two  persons  and  injured  others,  among  whom 
was  the  plaintiff.  The  coal  cars  which  had  attained  a  very  high 
speed,  ran  into  the  miners'  train  from  behind,  and  drove  the  fw- 
ward  car  on  which  the  plaintiff  was  riding,  into  the  tender  and 
engine.  The  plaintiff  was  a  passenger  and  was  injured  without  any 
fault  of  his  own.  As  the  injury  was  inflicted  by  a  collision  of 
other  cars  on  the  track  of  the  defendant  company,  he  was  entitled 
to,  and  received  the  benefit  of  the  legal  presumption  that  the  in- 
jury was  the  consequence  of  the  defendant's  n^ligence,  which 
presumption  it  was  the  defendant's  duty  to  rebut,  or  suffer  a  re- 
overy  of  damages  by  the  plaintiff.  The  only  substantial  question 
in  the  case  was  whether  the  presumption  of  negligence  was  re- 
biltted  by  the  evidenca  That  question  was  left  to  the  jury  by  the 
learned  court  below,  and  the  jury  found  that  it  was,  by  returning 

a  verdict  in  favor  of  the  defendant     It  is  difficult  to  see  how  anv 

• 

other  verdict  could  have  been  retarned  consistently  with  the  testi- 
Jiiony.     The  evidence,  which  was  entirely  uncontradicted,  showed 


that  a  small  train  consisting  of  four  loaded  and  six  or  seven  empty 
coal  cars  was  taken  up  the  Northern  Centi-al  track  over  on  tlie  side 
track,  which  belonged  to  the  Philadelphia  &  Reading  Railroad 
Company,  but  was  used  Iiy  the  defendant,  at  atout  lialf  past  ten 
o'cliick  in  the  morning.  The  engine  was  detaclied  from  tlie  train, 
and  the  cars  were  left  standing  on  the  side  track,  and  remained 
there  dunng  the  day.  The  loaded  cars  were  in  front  There  was 
a  throw-off  switch  on  the  track  upon  which  the  cars  were  left 
stanJing,  a  short  distnnce  below  the  cars.  The  conductor,  Lin- 
derman,  was  asked  :  "  Question.  Tell  the  jury  what  you  did  with 
the  draught  of  cars  when  yougot  up  there;  whether  any  of  the  brakes 
were  put  on,  and  whether  any  thing  was  done  to  the  shut-off 
switch  Tell  us  Grst  about  the  brakes.  Answer.  The  brakes 
were  put  on  by  the  iien,  and  I  threw  the  throw-off  switch  back 
persunally,  myself,  when  the  engine  run  back  over  it  Q.  You 
left  the  cars  standing  there,  did  you  ?  A.  Yes,  air.  Q,  You 
went  back  with  the  engine?  A,  Yes,  sir.  Q.  Of  course  the 
throw-off  switch  was  closed  when  the  engine  went  over  it? 
A,  Yes,  air.  Q.  After  the  engine  passed  over  it,  who  threw  the 
throw-off  switch  ?  A  I  did."  The  ffreman  of  the  train,  Joseph 
A.  Eadie,  having  testified  that  he  was  on  the  train,  and  tliey  took 
the  cars  to  the  point  stated  by  Linderman,  above  the  throw-off 
switch,  was  asked:  "Question.  Aft«r  you  got  the  draught  of 
cars  up  there,  did  you  do  anything  to  the  brakes?  Answer.  I  set 
three  brakes.  Q,  On  what  cars  ?  A.  On  the  first  and  second ;  two 
on  the  first  and  one  on  the  second  car.  (^  Were  those  the  cars 
that  were  nearest  to  the  locomotive?  A  Yes,  sir.  Q.  Those  were 
the  two  loade<l  cars,  were  they  ?  A  They  were;  Q.  Were  the 
earn  coupled  together  ?  A  Yea,  sir.  Q.  Were  they  left  coupled? 
A.  They  were,  Q,  The  entire  draught  was  left  coupled?  A 
They  were  all  left  coupled  that  we  took  up  there.  *  *  • 
Q,  Did  you  leave  on  the  locomotive  with  the  engineer  and  con- 
ductor? A  I  did.  Q.  And  the  rest  of  the  crew  ?  A.  Yes,  sir. 
Q-You  left  the  cars  standing  there  ?  A.  Yes,  sir.  Q.  What  was 
done  with  the  throw  off  switch  ?  A,  The  conductor  threw  tlie 
throw-off  switch  back.  Q.  Was  that  before  or  after  tlie  locomo- 
tive had  passed  over  it  ?  A.  After  it  passed  over  it  Q.  After 
it  was  thrown,  the  switch  was  open  ?  A  It  waa  Q.  If  thu  CiU-s 
had  started  to  run  down  in  that  position  they  would  have  beon 


thrown  into  the  meadow  hj  the  miners'  housee,  would  they  not? 
A.  Yes,  sir.  W.  L  Eadie,  a  brakeman,  having  testified  that  he 
was  on  the  cars  as  brakemaD,  that  the  cars  were  left  standing  on 
the  track  above  the  throw-o£E  switch,  and  that  he  went  back  on 
the  engine  with  tlie  others,  was  asked :  "  Question.  After  the 
engine  had  passed  this  throw-off  switch,  did  you  notice  the  con 
ductor  do  anything?  Answer.  Yes,  sir;  he  threw  the  tbrow-off 
switch  open.  Q.  You  were  with  him  whenhedidtliat,  were  you? 
A.  Yes,  sir;  him  and  I  were  on  the  point  together  after  he  did  it. 
Q.  The  switch  was  open  when  you  left  it?  A.  Yes,  sir."  Tlie 
testimony  of  ihe  foieguing  witnesses  proves  that  the  two  cars  that 
escaped  were  duly  braked,  by  setting  both  brakeson  thefrontone 
and  one  brake  on  the  rear  one,  and  also  that  the  throw-off  switch 
below  the  cara  was  thrown  open,  and  that,  if  left  in  that  condition, 
the  cars,  if  started,  could  not  run  onthe  track,  but  would  be  thrown 
off  in  the  meadow.  Other  brakes  were  set  on  the  other  cars,  but 
it  is  not  necessary  to  recur  to  that  testimony,  because  their  sufi- 
ciency  to  hold  the  cars  was  conclusively  established  by  the  fact 
that  they  did  hold  them.  They  did  notleave  butremainedstand- 
ing  where  they  were  placed  after  the  two  loaded  cars  had  been 
detached  and  left 

The  question  whether  the  precautions  talieii  by  the  defendant's 
men  were  sufficient  to  hold  the  cars  in  place  was  fully  illustrated 
by  the  testimony  of  F.  W.  Monier,  who  was  shipping  clerk  of  the 
Excelsior  colliery,  which  was  further  up  the  track,  and  above  the 
cara  He  testified  that  he  saw  the  cars  in'  the  morning,  and  again 
in  the  afternoon.  He  was  asked  t  "  Question.  When  did  you 
examine  the  throw  off  switch?  Answer.  In  the  afternoon,  about 
half  past  four  or  five  o'clock.  Q.  That  was  before  the  cara  ran 
away?  A.  Yes,  sir.  Q,  What  wa*?  the  condition  of  the  throw-off 
switch  then, — was  it  open  or  closed  ?  A.  It  was  open.  Q.  So 
that,  if  the  cars  had  started,  and  the  switch  in  that  condition,  they 
would  have  been  ditched  ?  A.  Yes,  sir.  Q,  Did  you  take  notice 
of  the  condition  of  the  brakes  on  this  draught  of  coal  cars  ?  A. 
I  did.  Q.  Did  you  notice  the  condition  of  the  brakes  in  theafter- 
*  noon  ?  A.  I  only  noticed  the  condition  of  tlie  brake  about  about 
half  past  four  or  five  o'clock.  Q,  Please  tell  the  jury  what  con- 
dition you  lound  the  brakes  in ;  whether  you  examined  thebrakes, 
and  wliy  you  did  it,  and  what  condition  you  found  the  brakes  in 


at  half  past  four  o'clock  in  the  afternoon,  A.  I  examined  tbe  first 
three  brakes  on  the  train  aearest  to  the  throw-off  switch.  I  found 
the  brakes  set  Q.  Were  they  set  hard  or  tight  ?  A.  Yes,  sir ; 
the  brakes  were  set  very  tight  I  could  not  make  them  any 
tighter.  I  tried  to  tighten  the  brakes  up  tighter,  Tlie  bnikes 
were  set  light  enough  to  hold  the  cars.  The  switch  was  set  to 
throw  the  cars  o5  in  case  anything  would  happen  to  them.  Q. 
The  brakes  tliat  were  set,  were  they  on  the  car  nearest  to  the  switch  7 
A.  The  first  three  brakes ;  yes,  sir.  The  two  brakes  on  the  first 
car  and  the  first  brake  on  the  second  car  were  set  Q.  Did  vou 
look  at  the  brakes  yourself  ?  A.  Tes,8ir;  I  examined  tbe  brakes. 
The  brakes  were  all  riglit"  The  testimony  of  the  last  witness  shows 
the  condition  of  the  cars,  the  brakes,  and  the  switch  at  nearly  or 
quite  five  o'clock. in  the  afternoon.  The  cars  were  in  the  same 
]>ositioQ  aa  when  they  were  left  by  the  crew  in  the  morning  at 
eleven  o'clock.  Tlie  brakes  on  the  two  cara  in  question  were  in 
the  same  condition  as  then, — they  were  set  tight,  and  held  tbe  cars. 
The  throw-oS  switch  was  open,  as  it  was  left  in  the  morning,  so 
that,  if  the  cars  had  started,  they  would  not  have  run  down  the 
track,  but  would  have  been  derailed  on  the  meadow.  The  absolute 
sufficiency  of  the  precautions  taken  was  conclusively  proved 
by  the  fact  that  they  did  prevent  the  cars  from  starting,  and  made 
it  impossible  for  them  to  run  down  the  track  if  they  had  started. 
It  cannot,  tberefoie,  be  argued  that  they  were  insufiacient  The 
jury  has  found  that  the  defendant  did  its  whole  duty  in  the  way 
of  precautions,  and  was  not  guilty  of  any  negligence  which  led  to 
tlie  collision. 

Tlie  manner  in  which  the  collision  was  produced  was  fully  shown 
by  the  evidence,  which  was  entirely  uncontradicted.  Between  hve 
and  six  o'clock  on  the  same  afternoon  a  boy  named  John  McCoskey 
got  on  the  cars  between  the  second  and  third  cars,  and  was  seen 
hammering  at  the  ratchet  wheel  of  the  brake  with  a  coupling  pin 
which  he  had  in  his  handa  A  very  few  minutes  before  he  got  on 
the  cars  he  turned  the  throw-otf  switch  in  front  of  the  cars  so  as 
to  close  it,  and  let  the  cars  run  down  on  the  track.  lie  liammered 
at  the  cog  which  holds  the  brake  for  a  minute  or  so,  until  lie  got 
it  loose  when  the  cara  started  on  the  track  Three  boys  testified 
to  seeing  this  and,  one  of  them  Alexander  Smoogen  jumped  on  the 
cars  and  tried  to  stop  them  with  the  brakes,  hutdid  not  succeed,  and 


he  tlie'ti  jumped  oS  to  save  himself.  The  cars  ran  down  on  the 
side  track,  aad  on  to  the  main  track,  where  thej  collided  with  the 
miners'  train,  and  did  their  dreadful  work.    There  is  not  the  least 

dispute  as  to  this  state  of  facts,  and  the  jury  confirmed  it  hj  their 
verdict  It  will  thus  be  «jen  that  the  collision  was  produced  by 
the  criminal  trespass  of  a  stranger  to  the  defendant  company,  (or 
whose  acts  they  were  not  in  the  least  degree  responsible,  and  over 
whom  they  had  no  control.  The  offense  of  which  the  boy  McCoskey 
was  guilty  in  misplacing  the  switch  was  a  moat  atrocious  and 
abominable  crime,  for  which  under  tliecn'ncs  jict  of  1860  he  was 
liable  to  a  fine  of  $10,000,  and  an  imprisonment  at  labor  for  ten 
years.  By  the  law  of  May  26,  1891,  (P.  L  121),  the  penalty  for 
the  same  o£fense  when  it  results  in  death,  is  a  conviction  of 
murder. 

The  question  in  this  case  is  whether  the  defendant  company 
was  bound,  in  the  exercise  of  its  duty  of  extraordinary  care,  to 
take  extraordinary  precautions  against  the  grossly  criminal  acts 
of  strangera.  That  il  did  take  amply  sufficient  precautions  against 
everything  short  of  the  griveous  crime  of  iiiiaplacing  a  switch  is 
conclusively  established  by  the  uncontradicted  evidence  in  the 
case  and  by  the  verdict  of  the  jury.  The  learned  court  below  did, 
with  some  well  founded  hesitancy,  commit  to  the  jury  the  ques- 
tion of  the  defendant's  negligence  in  the  precautions  it  took.  It 
was  argued  in  the  lower  court,  as  here,  that  the  defendant  might 
have  opened  the  lower  switch,  or  put  locks  on  the  switches,  and 
therefore  they  did  not  exercise  the  very  highest  degree  of  care 
which  was  possible  to  Immun  skill,  prudence  and  foresight  But 
this  argument  overlooks  the  fact  that  the  upper  switch  was  left 
open,  which  made  it  impossible  for  the  cara  to  get  to  the  lower 
switch,  and  the  further  fact  that  any  person  who  v  ould  misplace 
a  switch  would  break  a  lock,  if  it  were  thera  But  tlie  argument 
is  fatally  defective  in  that  it  is  founded  upon  the  theory  that 
transporting  companies  are  legally  bound  to  take  precautions 
agniiist  the  criminal  acts  of  strangers,  and  are  responsible  for  such 
acis  if  tliey  do  not  We  have  not  been  referred  to  any  case,  and 
we  know  of  none,  in  which  such  doctrine  has  ever  been  held.  In 
the  cuse  of  Railroad  Co.  v.  Tlummell,  44  Pa.  St  375,  this  court 
said;  "  If  the  law  declares — as  it  does — timt  there  is  no  duty  rest- 
ing   upon   any    peraon    to   anticipate    wrongful    acts   in   others, 
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and  to  takeprecnutions  ngainst  such  acts,  then  the  jury  cannot  say 
that  a  failure  to  take  such  precautions  is  a  failure  in  duty,  and 
negligence.  •  *  *  Were  it  worth  while  abundant  authority 
might  be  cited  to  shoiv  that  the  law  does  not  require  any  one  to 
presume  that  another  may  be  negligent,  mucli  less  to  presume  that 
another  may  be  an  active  wrongdoer.  *  *  *  It  is  too  well 
founded  in  i-eason,  liowever,  to  nee<I  authority.  We  act  upon  it 
constantly,  and  without  it  there  could  be  no  freedom  of  action." 
Tiie  rule  that  the  carrier  is  bound  to  exercise  tlie  highest 
degree  of  care  that  is  possible  to  human  foresight  and  prudence 
does  not  requiie  a  construction  that  will  make  the  carrier  an 
insurer  against  aeccidents  nor  the  prevention  of  accidents  by 
the  employment  of  means  which  if  the  accident  could  have 
been  foretold,  might  have  been  used  to  prevent  it ;  nor 
for  the  wrongful  acta  of  strangers,  unless  the  carrier  was  remiss 
in  not  discovering  them  in  time  to  avert  the  injury  ;  nor  for 
an  impractical  character  or  extent  of  precaution  which  could  not 
be  observed  without  so  ruinous  a  cost  as  to  destroy  the  business  ; 
and  in  all  cases  tlie  liability  is  only  such  as  results  from  negligence. 
Our  own  cases  illustrate  all  these  qualifications  of  the  rule  of 
highest  possible  care.  Thus  in  Meier  v.  Railroad  Co.,  6i  Pa.  St. 
225,  the  plaintiff's  injury  was  sustained  while  he  was  a  passenger 
on  a  sleeping  car  in  consequence  of  the  breaking  of  the  axle  of 
the  forwai-d  truck  in  two  places.  The  end  of  the  car  then  dropped 
down  and  slid  along  the  rails.  The  plaintiS  was  thrown  forward, 
the  ligaments  of  the  right  knee  were  torn,  and  the  bones  of  his 
leg  were  severely  bruised.  The  plaintiff  was  entirely  without 
fault,  and  the  nccident  was  the  result  of  a  defect  in  the  axle  Of 
course  the  presumption  of  negligence  arose,  and  the  defendant  un- 
dertook to  rebut  it  by  proving  that  new  wheels  and  axles  had  been 
put  on  a  few  months  before,  and  that  they  were  of  good  quality; 
that  they  were  constantly  inspected  ;  that  the  road  was  in  g(n>d 
order,  and  the  train  running  at  proper  speed;  and  that  they  had 
employed  such  appliances  na  were  approved  by  the  most  experi- 
enced railroad  operators  and  meeiianics.  The  case  was  triud  in 
the  district  court  of  Philadelphia  by  the  very  able  and  distinguish- 
ed Judge  Thayer,  then  of  tliat  court,  who  submitted  the  question 
of  negligence  to  the  jury  in  a  lucid  and  exhaustive  charge,  whicli 
recfiveil  the  full  approbation  of  this  court     The  verdict  was  for 
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the  defendant.  The  plaintiff  sued  out  a  writ  of  error,  and  assigned 
portions  of  the  charge,  which  qualified  or  rather  carefully  stated, 
the  rule  of  highest  possible  care ;  but  tliis  court  approved  his  rul- 
ings, and  sustained  the  judgment  The  following  language  of  the 
charge  was  assigned  for  error  "  That  common  carriers  of  pas- 
sengera  are  liable  only  for  negligence.  They  are  not  insurers  of 
the  safety  of  their  passengers,  like  common  carriers  of  goods. 
*  *  *  But  common  carriers  of  passengers  are  not  liable  for 
injuries  happening  to  passengers  from  unforeseen  accidents,  where 
there  has  been  no  negligence.  They  do  not  undertake  absolutely 
to  be  responsible  for  unavoidable  accidents, — for  accidents,  in  a 
word,  which  are  not  the  result  of  their  own  negligence. "  Concern- 
ing this  part  of  the  charge,  Mr.  Justice  Agnew,  delivering  the 
opinion  of  this  court,  said:  "  It  is  agreed  on  all  hands,  says  Judge 
Redfield,  in  his  work  on  Railways,  (Ed.  1867,  p.  174),  that  carriers 
of  passengers  are  liable  only  for  negligence,  either  proximate  or 
remote,  and  that  they  are  not  insurers  of  the  safety  of  their  pas- 
sengers, as  they  are  as  carriers  of  goods  and  baggage  of  passengers. 
The  numerous  cases  cited  from  which  this  result  is  drawn  justifies 
this  statement  *  *  *  In  all  the  Pennsylvania  cases  it  will  be 
found  that  negligence  is  the  ground  of  liability  on  the  part  of  a 
carrier  of  passengers.  Absolute  liability  requires  absolute  perfec- 
tion in  machinery  in  all  respects  which  is  impossible."  Judge 
Thayer  also  charged:  "  (2)  That  the  rule  in  regard  to  carriers  of 
passengers  is  this :  The  utmost  care  and  vigilance  is  required  on 
the  part  of  the  carrier.  The  rule  does  not  require  the  utmost  de- 
gree of  care  which  the  human  mind  is  capable  of  imagining  but 
it  does  require  that  the  highest  degree  of  practicable  care  and  dili- 
gence should  be  adopted  that  is  consistent  with  the  mode  of  traos- 
portation  adopted.  Railway  passenger  carriers  are  bound  to  use 
all  reasonable  precautions  against  injury  of  passengeiB.  and  these 
precautions  are  to  be  measured  by  those  in  known  use  in  the  same 
business  which  have  been  proved  by  experience  to  be  efficacious. 
The  company  are  bound  to  use  the  best  precautions  in  knnwn 
practical  use.  That  is  the  rule  ;  the  best  precautions  in  known 
practical  use  to  secure  the  safety  of  the  passengers ;  but  not  every 
possible  preventive  which  the  highest  scientific  skill  might  sug- 
gest" In  regard  to  this  part  of  the  charge  we  said  :  "The  rule 
laid  down  by  the  learned  judge  in  the  language  quoted  in  the  se- 
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cond  AssigDment  is  a  correct  summary  of  the  law.  The  rule  of 
responsibility  differs  from  the  rule  of  evideuce.  Prima  facie, 
where  a  passenger,  being  carried  on  a  train,  is  injured  without  fault 
of  his  own,  there  is  a  l^nl  presumption  oE  negligence  casting  upon 
the  carrier  the  onus  of  disproving  it,  [citing  several  cases].  This  is 
the  rule  when  the  injury  is  caused  by  a  defect  in  the  road,  cars, 
or  machinery  or  by  a  want  of  diligence  or  care  in  those  employed, 
or  by  any  other  thing  which  the  company  can  and  ought  to  con- 
trol as  a  part  of  its  duty  to  carry  the  passenger  safely.  But  tliis 
rule  of  evidence  is  not  conclusive.  The  earner  may  rebut  the 
presumption,  and  relieve  hiniselE  from  responsibility,  by  showing 
that  the  injury  arose  from  un  accident  which  the  utmost  skill, 
foresight,  and  diligence  could  not  prevent  *  *  *  To  ask 
more  is  to  prohibit  the  running  of  railways,  unless  they  poaseaa  a 
capital  and  surplus  which  will  enable  them  to  add  anew  element 
to  their  business, — -that  of  insurance."  It  will  be  observed  that 
the  ruliiigs  of  the  court  below  were  approved  in  a  case  in  which 
the  passenger  was  injured  while  traveling  on  the  defendant's  car, 
without  any  fault  of  his  own,  and  where  the  cause  of  his  injury 
vita  a.  defect  in  one  of  the  axles  of  the  car,  in  consequence  of  which 
it  broke;  An  appliance  was  defective,  and  the  defendant  waa  re- 
lieved from  liability,  although  the  defect  was  not  discovered,  and 
the  rule  of  highest  skill,  foresight,  and  diligence  was  held  not  to  be 
infringed  by  the  non-discovery  of  the  defect. 

How  much  stronger  is  the  present  case.  Here  the  injury  was 
not  the  result  of  any  defect  in  any  of  the  appliances  used  by  the 
defendant,  nor  by  any  want  of  skill,  foresight,  and  diligence  which 
was  humanly  possible.  The  injury  was  not  the  result  of 
any  act  of  carelessness  or  negligence  on  the  part  of  anybody.  It 
was  the  result,  exclusively,  of  a  deliberate,  intended,  willful,  affirma- 
tive, positive  act  of  criminal  trespass.  No  mere  act  of  carelessness 
or  negligence  could  have  turned  over  the  switch,  which  was  set 
to  derail  the  cars,  so  that  it  would  throw  the  cars  on  the  ti-ack  in- 
stead of  off.  No  mere  act  of  carelessness  or  negligence  could  or 
would  have  taken  out  the  coupling  pin  which  held  the  cars  to- 
gether. No  mere  act  of  carelessness  or  n^ligence  could  or  would 
have  driven  back  the  ratchet  which  held  the  brakes  in  place, — 
four  of  them  in  all, — so  as  to  set  the  cars  in  motion.  All  and 
vou  VIII— 84 


666         FitEi)ERicK3  V.  Northern  Cent.  R  Co.,  et  al. 

every  one  of  tliese  acta  required  special  pliyeical  effort,  exerted 
for  the  very  purpose  of  releasing  the  cats  from  ihe  entirely  suffi- 
cient restraints  which  had  been  imposed  upon  them  by  the  com- 
pany's agents  and  these  efforts  were  made  each  one  after  the  other, 
in  a  wicked  and  deadly  successinn,  until  the  horrible  purpose 
was  accomplished,  and  the  work  of  death  and  deatniction  resulted. 
How  can  it  be  said  that  any  human  skill,  foresight,  or  diligence 
could  have  divined  or  believed  or  imngined  that  such  acts  would 
have  been  perpetrated?  It  would  require  a  gift  of  omniscience 
to  foresee  them,  a  gift  of  prophecy  to  foretell  them,  and  neither  of 
these  qualities  is  human.  It  is  unless  to  say  that  additional  pre- 
cautions might  have  been  taken.  So  they  might,  if  the  possibility 
of  such  acts  could  have  been  known  in  advance.  A  force  of  men 
might  have  been  stationed  at  the  cars  to  prevent  the  possibility  of 
another  force  of  men  invading  them  and  setting  them  looee,  but 
such  transactions  are  outside  the  pale  of  human  experience,  and 
it  is  simply  pi'eposterous  to  say  that  the  omission  to  take  that  kind 
of  precaution  is  negligence  in  any  conceivable  aspect  of  the  case. 
Placing  blocks  under  the  wheels  and  lockson  the  switches  avail  noth- 
ing against  the  deliberate  willful,  and  intended  purpose  to  set  free 
loaded  cars  in  such  circumstances  as  these.  Thesame  purpose  which 
would  turn  over  the  switch,  take  out  the  coupling  pin,  and  then 
hammer  at  the  brakes  until  they  were  opened,  would  remove  the 
blocks  from  the  wheels  and  shatter  the  lock  on  the  switch.  But 
it  is  not  one  or  another  particular  act  of  precaution,  the  want  of 
which  is  to  be  set  up  as  a  tost  of  the  legal  duty  of  precaution,  but 
the  whole  criminal  purpose  sought  to  be  accomplished.  If  that 
purpose  and  corresponding  action  were  such  as  not  to  subject  the 
defendant  to  a  duty  of  precaution  against  it,  the  presence  of  some 
pi-ecautions,  and  the  absence  of  another,  whichmightor  might  not 
have  been  effective,  or  might  have  been  more  effective  than  those 
that  were  observed,  is  of  no  moment  in  the  consideration  of  the 
general  question  as  to  the  existence  of  the  legal  duty.  If  the  pur- 
pose and  the  act  were  criminal,  and  were  those  of  a  stranger,  and 
could  not  have  been  foreseen  by  any  human  skill  or  knowledge, 
the  duty  of  precaution  against  such  acts  does  not  arise,  and  n^li- 
genoe  does  not  result  from  the  want  of  such  precautions.  The 
rulu  of  highest  skill,  care,  and  prudence  does  not  require  the  im- 
possible, 01-  the  very  extreme  of  care  and  precaution  that  can  be 


igined.  In  Sliearman  &  Redfield  on  Negligence  (section  266)  it 
is  thus  expressed  :  "  This  doctrine  is  not  to  be  construed  as  mean- 
,ng  that  the  carrier  must  adopt  all  tlie  precautions  ttiat  an 
ngenioaa  mind  conld  suggest,  or  have  all  that  skill  that  science 
could  give,  nor  that  he  must  use  all  the  precaution  which,  after  nn 
accident  has  happened,  it  can  be  seen  would  have  snffieed  to  avoid 
it,  nor  even  that  he  must  use  such  precautions  as  one  would  use 
who  knew  beforehand  that  the  accident  would  otherwisecertainly 
occur,"  Again  at  section  270,  the  writer  says:  "  A  railroad  com- 
pany is  certainly  not  liable  for  an  injury  arising  from  a  break  in 
its  tracks,  caused  by  a  sudden  and  extraordinary  flood,  or  by  the 
willful  act  of  a  stranger,  unless  the  injury  happens  to  a  train  which 
the  servants  of  the  company  run  upon  the  broken  road  after 
they,  or  those  who  ought  to  advise  them,  have  had  notice  of  its 
condition,  or  have  had  sufficient  opportunity  to  learn  it"  In  2 
Wood's  Railway  Law,  at  section  302,  the  writer,  presenting  the 
subject  in  words  nearly  identical  with  the  foregoing,  continues: 
"  Tlic  law  does  not  require  such  particular  precaution  as,  it  is  ap- 
parent after  the  accident,  might  have  prevented  the  injury,  but  such 
as  would  be  dictated  by  the  utmost  care  an;l  prudence  of  a  very 
caatious  person  before  the  acccident,  and  without  knowledge  that 
it  was  about  to  occur.  The  defendant  must  use  the  highest  degree 
of  practicable  care  and  diligence  that  is  consistent  with  the  mode 
of  transportation  adopted."  This  was  the  precise  language  of  the 
court  in  tlie  case  of  Bowen  v.  Railway  Co.,  18  N.  Y.  408.  The 
rule  ia  stated  in  the  same  way  in  Redfield  on  Carriers  (section  347 
and  note  19.)  The  rule  is  stated  in  substantially  the  same  way  in 
2  Rorer  on  Railroads,  (page  955),  thus  ;  "  But  this  rule  of  greatest 
jMJSsible  care  is  not  to  be  understood  as  requiring  tiie  utmost  degree 
of  care  which  the  human  mind  can  attain  to  or  is  capable  of  in- 
venting. Such  applications  of  it  would  involve  such  an  expendi- 
ture as  would  tend  to  prevent  all  persons  of  ordinary  prudence 
from  engaging  in  the  businesa  It  simply  means  greatest  degree 
of  care  that  ia  consistent  with  that  mode  of  trans[)oriation.  It  does 
not  contemplate  such  a  measure  of  care  as  will  render  it  practically 
impossible  to  continue  the  railroad  transportation  of  passengers. 
*  *  *  Tliey  are  by  no  means  insurers  of  human  life,  and 
are  not  accountable  for  the  results  of  latent  defects  whii:Ii  the 
usual  and  well-recognized  tests  of  science  and  art  fail  to  detect;  nor 


€68        Fredericks  v.  Northern  Cent.  R  Co.,  et  al. 

are  they  liable  for  accidenta  which  skill  and  experience  are  un- 
able to  forsee  and  avoid." 

The  very  question  which  arises  in  this  case  was  decided  in  Deyo 
V.  Railroad  Co.,  34  N.  Y.  9.  The  plaintiff  was  a  passenger  on  the 
railroad  of  the  defendant  at  night  "  The  train  was  thrown  from 
the  track  through  the  culpable  act  of  some  unknown  person,  who 
maliciously  or  mischievously  drew  the  spikes  which  fastened  the 
chaii-s  and  the  rails.  Marks  were  visible  on  the  ties  of  a  claw  bar 
having  been  used  in  removing  these  spikes.  Two  trains  had 
passed  over  this  section  of  the  road  at  the  point  where  the  injury 
happened.  ♦  *  *  The  road  was  in  good  condition  when  these 
trains  passed  over  it  in  safety  and  without  any  obstruction."  Davies, 
J.,  in  delivering  the  opinion,  said  :  *'  The  only  question  upon  this 
appeal  is  whether  there  was  any  evidence  of  negligence  on  the 
part  of  the  defendants  or  their  servants  sufficient  to  warrant  the 
learned  justice  who  tried  the  action  in  submitting  that  question  to 
the  jury.  It  is  a  familiar  principle  that  carriers  of  passengers  are 
not  insures  of  the  safety  of  their  passengers.  Their  duty  is 
measured  by  the  dangers  which  attend  railroad  carriage ;  and  the 
utmost  foresight  as  to  possible  dangers,  and  the  utmost  prudence 
in  guarding  against  them,  are  required  to  exempt  them  from  lia- 
bility in  case  of  injury  to  a  passenger.  *  *  *  There  was  no 
evidence  in  this  action  of  any  negligence  on  the  part  of  the  defend- 
ants, their  servants  or  agents.  This  portion  of  the  track  was  laid 
with  the  best  and  most  improved  rail  It  was  in  perfect  order. 
It  had  been  passed  over  by  their  track  master  a  few  hours  before 
the  accident.  Within  two  hours  before  it  occurred  three  trainsof 
cars  had  passed  over  it  in  safety,  and  it  must  then  have  been  in 
complete  order.  The  proximate  cause  of  the  accident  was  the 
removal  of  the  spikes  which  fastened  the  chairs  and  rails  to  the 
ties  and  sleepei^s.  It  is  apparent  that  Si»  soon  as  these  fastenings 
were  removed,  a  superincumbent  pressure  would  displace  the 
rails,  and  thus  inevitably  throw  the  cars  oflE  the  track.  No  human 
care  or  foresight  could  guard  against  such  a  diabolical  act,  com- 
mitted under  the  circumstances  developed  in  this  case  It  is 
clear  that  these  fastenings  must  have  been  removed  after  the  last 
train  going  east  had  passed  the  point  where  the  road  was  disturb- 
ed." The  court  below  had  on  the  trial  granted  a  compulsory  non- 
suit, and  the  court  of  appeals  affirmed  the  judgment,  saying :  ''  If, 


therefore,  the  jury  on  this  testimony  had  found  that  the  defend- 
lint  had  been  guilty  of  negligence,  it  would  have  been  the  duty 
of  the  court  to  have  set  aside  the  verdict"  It  will  be  observed 
that  in  the  case  just  cited  there  was  no  affirmative  proof  as  to  who 
removed  the  spikes,  and  thus  caused  the  rails  to  become  displaced. 
There  waa,  therefore,  a  possibility  that  they  might  have  been  re- 
moved by  some  viniHctive  employe  whohadbeendischargeil.  In 
fact  there  waa  evidence  to  prove  just  such  a  state  of  facts,  but 
neverthelees  the  court  held  that  the  company  was  not  liable.  But 
in  the  case  at  bar  there  was  full  proof  that  the  cars  were  uncoupled 
and  the  brakes  loosened,  and  the  switch  turned  back,  by  a  person 
who  was  a  total  ati-anger,  and  having  nothing  to  do  with  the  de- 
fendant company,  and  for  whose  acts,  therefore,  the  company  was 
not  responsible  in  any  conceivable  manner. 

The  case  of  Curtis  v.  Railroad  Ca,  18  N.  Y.  534,  is  another  instance 
in  which  the  same  doctrine  of  non-liability  was  held,  although 
there  the  evidence  was  sufficient  towarrant  a  verdict  of  negligence 
The  plaintiff  was  a  passenger,  and  was  injured  by  the  car  running 
off  the  track  at  a  switch  at  a  station,  which  was  misplaced,  on  the 
main  track.  Tiiere  waa  no  evidence  to  show  how  it  became  mis- 
placed, and  as  it  was  at  a  station  there  was  sufficient  evidence  of 
want  of  care  to  carry  the  case  tothejm-y.  Butthe  court  of  appeals. 
In  their  comments  upon  the  rule  of  duty  applicable  in  such  cases, 
said  :  "  Carriers  of  passengers  are  not  insurers,  and  many  injuries 
may  occur  to  those  they  transport  for  which  they  are  not  respon- 
sible They  are,  for  obvious  reasons,  held  bound  to  exert  the 
utmost  care  and  vigilance  to  secure  the  safety  of  passengers,  and 
are  responsible  for  the  slightest  negligence.  But  injuries  may 
often  happen  through  the  fault  or  misconduct  of  those  whose  acts 
are  in  no  way  chargeable  to  them,  »  •  *  gtilj  accidents  may 
occur  from  a  multitude  of  causes,  even  upon  a  railroad,  for  whicli 
the  company  is  not  responsible.  If  obstructions  are  placed  by 
strangers  upon  the  road,  either  through  accident  or  design,  the 
company  is  not  responsible  for  the  consequences,  unless  its  agent.i 
have  been  remiss  in  not  discovering  thern."  That  is  precisely  tiiis 
case,  these  cars  were  in  a  place  of  safety,  and  amply  secured 
against  either  leaving  their  position  or  running  on  the  main  track, 
by  a  switch,  so  aa  to  derail  them  if  they  did  get  loose.  But  ihey 
were  detached  from  the  other  cars,  their  brakes  were  opened,  and 


the  derailing  swltcli  turned  bock  b;  one  who  was  a  stranger,  and 
witliin  a  very  few  minuteB  after  this  waa  doDe  the  collision  occur- 
red. There  waa  no  time  for  the  defendant's  agents  to  discover 
the  mischief,  and  they  cannot  be  charged  with  negligence  in  that 
respect  So  tar  as  thia  defendant  is  concerned,  it  is  of  no  conse- 
quence who  it  was  that  committed  this  crime,  nor  what  his  motives 
were.  He  was  a  stranger,  over  whom  thej  had  no  contro',  and 
they  were  not  reajionsible  for  hia  acts. 

In  two  of  our  recent  cases  the  rule  of  the  presumption  of  negli- 
gence from  the  mere  fact  that  the  plaintiff  waa  a  passenger,  and 
was  injured,  has  received  qualifications  which  are  strictly  appli- 
cable to  the  case  at  bar.  The  first  of  them  is  Railroad  Co.  r. 
MacKinney,  124  Pa.  St  462  ;  17  Atl  Rep.  14,  in  which  the  plain- 
tiff waa  a  passenger  on  the  defendant's  train,  and,  while  reading  a 
newspaper  in  hia  aeat  at  an  open  window,  was  struck  in  the  eye  by 
a  hard  substance,  and  aeriously  injured.  On  the  trial  the  ooort 
below  instructed  the  jury  that  they  should  start  with  the  presump- 
tion that  the  defendant  was  guilty  of  negligence  from  the  mere 
happening  of  the  accident,  and  that  it  thereupon  devolved 
upon  the  defendant  to  rebut  that  presumpiion,  and  show  that  they 
were  not  negligent  We  held  that  this  waa  error,  because  the 
accident  occurred  from  something  extraneous  to  the  railroad  aoil 
the  appliances  of  travel,  and  it  would  be  necessary  for  the  plaintiff 
to  go  further,  and  affirmatively  pl-ove  that  there  was  negligence. 
The  present  chief  justice,  in  delivering  the  opinion,  pointed  out 
the  difference  between  an  accident  resulting  from  the  mere  opera- 
tion of  the  road  and  one  which  was  the  result  of  some  extrinsic 
cause.  In  the  former  the  presumption  of  negligence  arose  from 
the  mere  happening  of  the  accident ;  in  the  latter  no  such  pre- 
sumption arose,  and  the  fact  of  negligence  for  which  the  defendant 
was  responsible  must  be  proved  by  satisfactory  testimony,  just  as 
in  any  ordinary  case  between  strangers.  Concluding,  he  said:  "K 
the  case  had  been  submitted  to  the  jury  on  the  evidence,  and  they 
had  found  therefrom  that  the  pkuntiff's  injury  resulted  from  some- 
thing connected  with  the  operation  of  the  railroad,  and  not  from 
something  entirely  disconnected  therewith,  and  with  which 
neither  the  company  nor  its  employes  had  anything  whatever  do, 
that  would  have  raised  prima  Jade  a  presumption  of  n^ligeuce 
on  the  part  of  the  company,  and  thrown  upon  it  the  burden  of 


proving  that  it  did  not  exist"  In  the  present  case,  the  injury 
liaving  riceurred  as  the  result  of  n  collision  of  cars  on  the  railroad,  the 
])lairitiS  was  entitled  to  the  benefit  of  a  presumption  of  negligence, 
and  the  court  below  so  charged  the  jury.  But  the  defendant  met 
and  rebutted  that  presumption  by  showing  conclusively,  and  with- 
out the  least  contradiction,  that  the  collision  was  occasioned  solely 
by  the  criminal  act  of  n  stranger,  with  whom  neither  the  company 
nor  its  agents  had  anything  to  do.  As  this  was  an  undisput^ 
fact.  It  IS  nlm(St  impossible  to  understand  why  the  learned  court 
below  would  not  have  been  justified  in  withdrawing  the  case 
from  the  jury,  as  was  done  in  the  case  of  Deyo  v.  Railroad 
Co.,  supra,  on  the  ground  that  upon  the  whole  testimony  do 
negligence  was  shown  for  which  the  defendant  was  I'esponsible. 
But  the  learned  court  left  thatquestion  to  the  jury,  and  the  jury 
found  that  the  defendant  was  not  guilty  of  any  negligence  which 
produced  the  injury,  and  that  veidict,  of  course,  settles  the  ques- 
tion. 

The  appellant  claims  that  the  court  below  did  not  dwell  with 
sufficient  force  and  *?mptiasis  upon  the  rule  of  the  highest  degree  of 
skill,  care,  and  prudence  which  was  humanly  possible.  It  is  sufficient 
to  say  in  reply  that,  in  view  of  the  entirely  uncontradicted  testimony 
in  this  case,  it  was  only  necessary  to  inquire  whether  the  defendant 
had  rebutted  the  presumption  of  negligence  which  arose  from  the 
mere  fact  of  the  injury.  There  was  nothing  in  the  case  bat  the 
mere  presumption.  All  of  the  actual  testimony  as  to  the  real 
facts  of  the  occurrence  tended  in  a  most  eminent  degree  to  show 
that  there  was  no  negligence  for  which  the  company  was  respon- 
sible, and  that  the  injury  was  the  result  of  the  willful,  criminal 
trespass  of  a  stranger.  In  such  circumstances  the  highest  inquiry 
that  could  be  l^itimately  conducted  -by  the  jury  was  whether 
there  was  any  negligence  on  the  part  of  the  defendant  in  the 
precautions  taken  against  such  an  accident.  That  question  was 
folly  submitted  by  the  learned  court  to  the  jury,  with  instruc- 
tions to  find  for  the  plaintiff  if  they  found  such  negligence.  The 
appellant's  points  on  the  subject  of  the  highest  possible  degree 
of  care  were  affirmed,  and  the  remark  of  tlie  court  below,  that  the 
principle  was  very  strongly  expressed,  was  entii'ely  cori-ect  m  view 
of  the  manifest  facts  of  the  case.  So,  also,  bis  expression  of  in- 
dividual opinion  that  the  precautions  taken  by  the  defendant  wei'e 
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sufficient  to  relieve  them  of  the  charge  of  negligence  was  appro- 
priate and  just  in  view  of  the  testimony.  He  distinctly  told  the 
jury  it  was  for  then  to  decide  the  question,  and  left  them  entirely 
free  to  act  upon  their  own  judgment      In  the  case  of  Latch  v. 

Railway  Co.,  3  Hurl.  &  N.  930^  the  plaintiff's  trucks  weie  derailed 
by  the  misplacement  of  the  points  of  a  siding.    There  the  evidence 

showed  that  shortly  before  the  accident  a  stone  was  found  inserted 
under  the  lever  of  one  of  the  points,  and  the  defendant  claimed 
that  this  had  caused  the  accident,  and,  as  it  was  the  willful  act  of 
a  stranger,  they  were  not  responsibla  The  judge  who  tried  the  case 
thought  there  was  no  evidence  of  actual  negligence,  and  told  the 
jury  that  if  the  defendant's  account  was  correct  they  were  entited 
to  a  verdict,  unless  the  jury  thought  there  was  negligence  in  not 
having  a  person  to  take  care  of  the  points,  and  he  said  he  did  not 
think  there  waa  A  verdict  was  rendered  for  the  plaintiff,  and  on 
a  rule  for  a  new  trial  the  case  was  heard  in  bank,  and  the  rule 
made  absolute.  The  court  said :  "  There  was  evidence  that  there 
had  been  a  willful  act  on  the  part  of  a  stranger  which  would  have 
caused  the  accident,  and  no  evidence  of  negligence  on  the  part  of 
the  defendants.  None  was  suggested,  except  their  not  having  a 
person  always  at  the  spot  to  look  after  the  '  points,*  which  they 
were  not  bound  to  hava  The  siding  had  been  in  that  state  for 
months,  and  no  accident  had  happenerd.  The  verdict  was  clearly 
contrary  to  the  evidence,  and  there  must  be  a  new  trial.''  In  this 
case  there  was  no  proof  as  to  who  had  placed  the  stone  under  the 
lever,  and  the  verdict  had  found  negligence  as  a  fact,  but  the  court 
set  it  aside  as  unwarranted  by  the  testimony.  Our  own  very  re- 
cent case  of  Thomas  v.  Railroad  Co.,  148  Pa.  St  180 ;  23  Atl. 
Rep.  989,  affords  a  still  more  striking  illustration  of  the  inappli- 
capability  of  the  rule  of  the.  highest  possible  care  in  the  case  of  an 
injured  passenger,  and  of  the  necessity  of  affirmative  proof  of 
actual  negligence  before  a  recovery  could  be  had.  The  facts  and 
the  conclusions  of  this  court  are  well  stated  in  the  opinion  of  Chief 
Justice  Paxon  :  "  On  June  5,  1890,  the  appellant  was  a  passenger 
on  the  cars  of  the  defendant  company,  and  in  the  vicinity  of  Potts- 
town  was  struck  on  the  arm  by  a  missle  with  sufficient  force  to 
cause  a  fracture  thereof.  It  was  not  shown  what  caused  the  in- 
jury.  The  appellant  did  not  see  the  missle,  nor  was  it  found  in 
the  car     There  was  no  evidence  that  any  one  was  near  the  train 


on  the  outside  who  could  have  inflicted  the  iDJary.  This  suit  wsia 
brought  to  recover  damages  for  the  injury  referred  to.  The  theory 
of  the  appellant  was  that  it  was  caused  by  a  loose  nut.  thrown 
from  one  of  the  switches  of  the  defendant's  roadbed,  over  which  the 
train  was  passing  at  the  time.  This  was  &  mere  theroy,  however, 
without  any  evidence  to  sustain  it  The  appellant  contended  that 
under  such  circumstances  the  question  of  the  defendant's  negli- 
gence should  have  been  submitted  to  the  jury  Tbe  court  took  a 
contrary  view  of  the  case,  and  directed  a  verdict  for  the  defen- 
dant This  was  the  error  assigned.  *  *  •  There  was  noth- 
ing in  the  evidence  to  connect  the  accident  with  any  defect  in  the 
cars  or  machinery,  the  movement  of  the  train,  or  in  any  of  the  ap- 
pliances of  transportation.  There  was  nothing  therefore,  to  sub- 
tnit  to  a  jury.  It  wootd  be  as  reasonable  to  hold  that  a  bullet  fired 
into  the  car  from  without,  by  means  of  which  a  passenger  is  killed, 
is  evidence  of  negligence  on  the  part  of  the  company."  It  will  be 
seen  that  in  this  last  case  the  rule  that  a  presumption  of  negligence 
arises  in  favor  of  a  passenger  traveling  on  a  train  from  the  mere 
fact  of  the  accident  was  refused  application,  and  the  rule  that  the 
highest  possible  care  must  be  applied  was  denied  enforcement 
because  there  must  be  evidence  to  justify  it  in  the  intrinsic  facts 
of  tiie  case.  Keither  of  these  rules,  therefore,  is  of  universal  ap- 
plication, and  the  particular  circumstances  must  be  considered  in 
order  to  determine  how  far  they  control  the  decision.  Here  the 
legnl  presumption  was  applied  because  the  injury  resulted  from  a 
collision  of  cara  But,  the  presumption  having  been  fully  rebut- 
ted by  proof  that  the  collision  was  the  result  solely  of  the  criminal 
act  of  a  stranger,  it  suflices  no  further  purpose:  Had  the  learned 
judge  directed  a  verdict  for  tlie  defendant,  it  is  scarcely  possible 
that  we  would  have  interfered  with  it.  But  he  left  the  question 
of  actual  negligence  to  the  jury,  who  properly  decided  there  was 
none,  and  that  is  the  end  of  the  plaintiff's  case.  It  was  eminently 
not  a  case  in  which  the  jury  should  be  fired  with  urgent  repeti- 
tion of  the  doctrine  of  legal  presumptioTi  of  negligence,  and  the 
rule  of  the  highest  possible  human  skill,  foresight,  and  diligence, 
but  rather  one  in  which  the  precise  limitations  of  the  defendant's 
liability  should  be  presented  calmly  and  dispassionately ;  and  this 
is  exactly  what  was  don& 
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The  complaint  that  the  judge  expressed  an  opinioo  on  the  facts 
as  to  whether  the  defeDdant  had  exercised  sufficient  precautions  is 
without  merit  In  the  case  of  Lcibi^  v.  Steiner,  94  Pa.  St  466, 
we  said  :  "  A  judge  may  give  his  opinion  freely  on  the  weight  and 
value  of  evidence,  for  he  is  the  best  and  safest  ndviscr  of  the  jury: 
but  he  has  no  authority  to  decide  any  qestion  of  fact  when  tlie  party 
affirming  it  has  Buatained  his  averment  by  any  reasonable  proof. 
Very  strong  expressions  of  opinion  on  the  facU  are  tolerated ;  in- 
deed, sometimes  mny  be  necrasary,  *  •  *  Exceptional 
cases  arise  where  it  is  the  duty  of  the  judge  to  expreas  his  opiuiou 
of  the  facts,  and  guide  the  rnin'is  of  the  jury  to  a  correct  view  of 
the  evidence  ;  and  therefore  it  has  been  settled  that  when  he  does 
so  without  mialeadiug  or  controlling  them  in  the  disposition  of 
the  facts  there  is  no  ground  for  reversing."  In  the  present  case 
the  learned  judge  wlio  tried  it  was  particularly  careful  to  say  to 
the  jury  that,  while  personally  be  thought  the  company  was  not 
careless  in  not  opening  the  lower  switch  or  putting  on  locks,  and 
that  l)e  thought  the  company  had  done  all  that  a  prudent  man 
would  do,  nevertheless  he  left  it  to  them  to  say  whether  there  was 
ciirelessness  on  the  part  of  the  defendant  in  leaving  the  cars  as  they 
did.  He  also  said  that  he  left  it  to  the  jury  to  say  whether  the 
defendant  was  responsible  for  the  misconduct  of  bad  boys ;  that, 
while  it  was  his  own  opinion  that  thej  were  not,  he  was  bound  to 
leave  that  quesLion  to  them,  and  did  so.  There  ia  certainly  no 
erorr  in  thia  No  attempt  was  made  to  control  the  action  of  the 
jury;  the  decision  was  left  exclusively  to  tbein.  The  circum- 
stances were  such  as  to  call  for  words  of  caution  from  the  court ; 
and  the  expression  of  an  individual  opinion,  in  view  of  the  re- 
markable facts  of  the  case,  was  not  at  all  inappropriate,  especially 
as  the  jury  were  told  that  it  was  for  them  to  decide  the  whole 
matter.  In  the  case  of  Spear  v.  Railroad  Co.,  119  Pa.  Sl  61 ; 
12  AtL  Rep.  824,  we  said:  "The  learned  judge  who  tried  this  case 
ill  the  court  below  was  persuaded  that  the  evidence  given  on  be- 
half of  the  defendants  was  sufficient  to  rebut  the  presumption  of 
negligence,  and  he  had  a  right  to  express  an  opinion  on  that  sub- 
ject, but  the  queatio  n  was  not  one  of  law  for  his  determination. 
It  is  the  right,  and  in  some  ca'ies  it  becomes  the  duty,  of  a  judge 
lo  express  hisopinion  upon  the  character  and  weight  of  the  testimony 
which  he  must  submit  to  the  jury,  and  it  should  be  done  in  such 
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r  as  to  leave  them  in  possession  of  the  question  that  be- 
longs to  them."  To  the  same  effect  is  Peunsylvaniu  Co.  v.  Allen, 
8  Penny.  170  Kilpatrick  v.  Com.,  31  Pn.  St.  on  page  216:  "A 
judge -may  rightfully  expess  bis  opinion  respecting  the  evid- 
ence and  it  may  sometimes  be  his  duty  to  do  it,  yet  not  so  as  to 
withdraw  it  from  the  consideration  and  decision  of  the  jury.' 
Bitrier  v.  Bimer,  65  Pfu  St.  on  page  363:  "Very  strong  expressions 
of  opinion  on  the  facts  are  tolerated  ;  indeed,  sometimes  may  be 
necrasary."  In  Johnston  v  .Com.,  85  Pa.  St.  54,  on  a  trial  for 
burglary,  the  court  in  the  chaige  said:  "The  commonwealth 
claims  tliat  evidence  can  establish  nothing  if  this  evidence  will  not 
establish  the  facts  alleged  in  the  third  count;  and,  I,  for  my  part, 
cannot  see  how  the  jury  can  hesitate  a  moment  to  conviCt  the 
prisoner  on  the  third  count"  Held  not  to  be  error  under  the  facts 
of  the  case,  although  it  was  a  strong  expression  of  opinion.  See, 
also.  McCIintock  v.  Railroad  Ca,  Wkly.  Notes  Cas.,  133  ;  Doyle 
V.  Railway  Co.,  147  U.  S.  413,  430 ;  IS  Sup.  Ct  Rep.  883.  The 
assignments  of  error  are  all  dismissed. 
Judgment  affirmed. 

Sterbett,  0.  J.  (dissenting). — If  the  right  of  trial  by  jury,  "as 
heretofore,"  is  to  "  remain  inviolable,"  it  behooves  us,  in  my  judg- 
ment, to  disapprove  of  such  constraining  influence  as  was  impro- 
perly brought  to  bear  upon  the  jury  in  this  casa  While  the  learn- 
ed judge  who  presided  at  the  triair  ightly  conceded  that  the  case 
hinged  on  questions  of  fact  which  he  could  not,  in  any  event, 
withdraw  from  the  jury,  he  submitted  them  with  evident  reluct- 
ance, and  with  such  an  emphatic  expression  of  his  own  opinion 
that  said  questions  should  all  be  determind  in  favor  of  the  com- 
pany defendant  that  it  was  next  to  impossible  for  the  jury  to 
discharge  their  duty,  as  the  constitutional  triers  of  fact,  with  that 
sense  of  unrestrained  freedom  which  should  always  characterize 
the  deliberations  of  every  jury  in  such  cases  as  this.  Referring  to 
the  duty  which  the  company  as  a  common  carrier  of  passengere 
owed  to  the  plaintiff,  and  whether  that  duty  had  been  property 
performed,  etc.,  he  said:  "  Under  the  law  applicable  to  this  case 
I  moat  submit  the  question  to  you  to  determine  whether  you  find 
the  defendant  was  careless  in  not  opening  the  lower  switch  or 
[Mitting  on  locks.    Personally,  if  I  were  a  juror,  I  would  say,'  No.' 
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If  I  were  a  juryman,  I  would  think  that  the  company  had  done  all 
that  any  prudent  man  would  do.  It  braked  its  cars,  opened  the 
throw-oflf  switch  and  left  them  there.  But  the  question  must  i>e 
submitted  to  you  as  jurors  to  say  whether  you  find  it  was  careless- 
ness on  the  part  of  the  defendant  to  leave  those  cars  there  on  the  de- 
cline on  which  the  cars  would  have  run  into  the  main  road  m  cjise 
they  had  got  loose."  Again,  he  said  :  "  There  is  another  part  of 
the  case  which  is  brought  out  with  great  strength  under  the  evid- 
ence, and  proved,  I  think,  to  your  saisfaction, — ^as  at  least  it  is  to 
mine, — that  this  accident  was  caused  by  the  willful  misconduct  of 
certain  boys ;  that  those  boys  meddled  with  those  cars  and  that 
switch,  and  that  it  was  their  willful  misdoing  that  caused  the  ac- 
cident I  leave  it  to  you  to  say  whether  you  think,  under  those 
circumstances,  a  company  ought  to  be  held  responsible  for  the 
malicious,  willful,  misconduct  of  bad  boys.  My  own  individual 
opinion  in  that  case  is  that  they  ought  not,  but  as  I  am  bound  to  leave 
that  question  to  you,  I  do  leave  it  to  you  to  determine."  Again, 
in  answering  defendant's  fifth  point,  in  which  he  was  asked  to  say, 
as  matter  of  law,  that  "neither  the  absence  of  a  lock  from  the  throw 
off  switch  in  the  immediate  vicinity  of  the  coal  cars,  nor  the  failure 
to  open  the  double  rail  switch,  used  as  a  throw  off,  near  the  Cor 
bin  colliery,  can  be  regarded  as  any  proof  of  negligence  on  the  part 
of  the  defendant,"  he  again  volunteered  his  own  opinion  on  the 
question  as  one  of  fact,  which,  as  he  said,  "must  be  submitted  to** 
the  jury,  by  saying,  in  substance,  that  the  manifest  acts  of  omission 
stated  in  the  point  could  not  be  regarded  as  any  proof  of  negligence: 
But  the  learned  judge's  oft-repeated  declarations  of  his  own  opinion 
on  questions  of  fact  which  were  exclusively  for  the  consideration 
and  determination  of  the  jury,  and  what  he  would  do  if  he  were 
a  juror,  etc.,  are  not  alL  There  are  grave  errors  of  law  for  which 
alone  the  judgment  should  be  reversed.  In  the  paragraph  first 
above  quoted  from  the  charge,  the  standard  of  duty  applied  to  de- 
fendant company  as  a  common  carrier  of  passengers  is  ordinary 
care  merely,  viz.:  "If  I  were  a  juryman,  I  would  think  that  the 
company  had  done  all  that  any  prudent  man  would  do.  It  braked 
its  cars,  opened  the  throw-off  switch,  and  left  them  there."  It  is 
no  compliment,  even  to  an  ordinarily  prudent  man,  to  say  that  he 
would  not  have  done  more  than  brake  the  cars  in  such  a  way  that 
even  children  could  at  any  time  start  them  down  the  grade  on 
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their  death-dealing  errand,  or  open  the  throw-o£E  switch,  and  leave 
the  lever  unlocked  and  unsecured  in  anj  oiaoDer,  30  that  any 
thoughtless  or  mischievous  lx)y  could  start  it  again  with  perfect 
eaaa  But  when  we  apply  to  defendant's  conduct  in  leaving  the 
coal  cat's  in  such  an  insecure  condition,  etc.,  the  high  standard  of 
ciire  whicli  the  law  requires  carriers  of  passengers  to  exercise,  how 
widely  different  ia  the  case  ?  The  contract  to  carry  implies  that 
every  precaution  whicli  human  skill  could  suggest  has  been  taken 
to  guard  against  every  apparent  danger  that  may  beset  the  pas- 
Benger,  and  liiat  the  same  degree  of  care  will  continue  to  be  ex- 
ercised until  he  reaches  the  end  of  his  journey.  The  siding  or 
brancii  on  which  the  coal  cars  stood  was  of  unusually  heavy  grade, 
descending  rapidly  to  its  junction  with  the  main  line,  on  which 
was  the  train  in  which  plaintiff  and  other  passengers  were  being 
ti-ansported.  As  a  necessary  precaution  against  the  danger  of  cars 
escaping  by  accident  or  otherwise  and  running  down  on  to  the 
main  line,  the  two  throw-oS  switches  were  constructed;  one  neur 
the  point  where  the  coal  cars  stood,  and  the  double  rail  switch 
further  down.  The  former  was  opened  as  is  alleged,  but  left  un- 
locked, and  without  any  kind  of  fastening.  The  latter  was  not 
even  opeTied:  If  it  had  been  the  escaping  coal  cars  would  have 
been  arrested  by  it  in  their  downward  coursa  If  the  upper  switch, 
alleged  to  have  been  opened,  had  been  locked,  or  otherwise  sc- 
surely  fastened,  the  danger  of  its  being  opened  would  certainly 
have  been  greatly  lessened.  The  omission  lo  even  open  the  lower 
switch,  and  to  use  proper  means  to  prevent  the  closing  of  the  up- 
per one,  were  certainly  evidence  of  culpable  negligence  on  the 
part  of  the  company.  The  construction  of  these  throw-oSswitches 
is  proof  of  their  necessity ;  but  if  they  were  not  used,  or  not 
properly  secured,  of  what  avail  could  they  be  in  averting  danger? 
It  is  too  plain  to  admit  of  any  doubt  that  even  suggesting  to.  the 
jury  that  these  acts  of  omission  should  not  be  regarded  as  any 
proof  of  n^ligence  was  error. 

The  unqualified  affirmance  of  defendant's  second  point  was 
plain  error.  In  affirming  that  point,  without  any  qualification  or 
explanation,  the  learned  judge  instructed  the  jury,  in  the  words 
thereof,  thus:  "The  uncontradicted  testimony  on  the  part  of  the 
defendant  shows  that  the  proximate  cause  of  the  collision  in 
which  the  plaintiff  was  injured  was  the  wrongful  act  of  trespassers 
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upon  defendant's  cars.  For  such  wrongful  act  the  company  de- 
fendant, under  the  circumstances  of  the  present  case,  is  not  re- 
sponsible ;  and  if  the  jury  believe  the  said  testimony  as  to  the 
proximate  cause  of  the  collision  their  verdict  should  be  for  de- 
fendant" The  vice  of  this  instruction  is  that  it  ignores  the  ques- 
tion of  defendant's  omission  to  exercise  that  high  degree  of  care 
which  the  law  requires.  It  was  clearly  the  duty  of  the  company 
to  take  every  precaution  which  human  skill  and  foresight  could 
suggest  to  guard  against  every  apparent  danger  that  might  b^et 
the  plaintiflE  and  other  passengers.  It  foresaw  the  danger  of  cars 
being  detached,  by  accident  or  otherwise,  and  running  down  the 
heavy  grade,  uncontrolled,  on  to  the  main  track;  and  it  accord- 
ingly provided  the  two  throw-off  switches  to  guard  against  that 
apparent  danger,  but  it  omitted  to  properly  use  the  means  which 
it  had  provided  expressly  for  that  purpose.  It  omitted  even  to 
open  one  of  the  switches,  and  left  the  other  insecurely  opened. 
That  omission  was  at  least  such  evidence  of  negligence  as  would 
have  warranted  the  jury  in  finding  that  its  neglect  of  duty  was 
the  cause  of  the  collision. 

There  was  also  error  in  affirming  defendant's  first  point  as  pre- 
sented. Other  errors  of  minor  importance  might  be  noted,  but 
those  to  which  special  reference  has  been  made  are  sufficient  to 
show  that  a  fair  trial  was  not  accorded  to  plaintiff.  The  em- 
phatic and  oft-repeated  expressions  of  opinion,  etc,  above  referred 
to,  were  unwarranted,  misleading,  and  erroneous.  They  were  an 
uncalled  for  invasion  of  the  province  of  the  jury.  The  line  of  de- 
marcation between  the  duty  of  the  court,  as  expounder  of  the 
law,  and  that  of  the  jury,  as  the  constitutional  triers  of  fact, 
should  be  carefully  observed.  While,  on  the  one  hand,  the  court 
should  not  permit  the  jury  to  disregard  or  evade  its  instructions 
as  to  matters  of  law,  it  should  be  equally  careful  not  to  invade 
the  province  of  the  jury,  and  take  upon  itself  the  determination 
of  questions  of  fact  about  which  there  is  any  doubt  or  dispute 
For  the  reasons  above  suggested  the  judgment  should  be  reversed, 
and  a  new  trial  ordered.* 


1.  Railroad  companies— Zjiability  for  accident  to  emploje 
by  criminal  act  of  diflcbargfod  employe.— la  a  suit  to  recover  for  the 
killing  of  an  engineer  in  a  collision  caused  in  part  by  the  misplacement  of  a 

•Reported  in  27  Atl.  Rep.,  689. 


swftcb  br  a  diBcharged  employe,  who  b&d  retained  a  tej  to  the  snitch,  the 
court  held  as  follows :  The  mere  fact  that  a  railroad  compuij  falla  to  recover 
from  a  discharged  employe  a  key  which  coatrols  the  tnrning  of  a  switch  is  not 
of  itself  sufflcieDt  to  make  the  company  liable  for  the  criminal  act  of  such  em- 
ploye in  maliciously  misplaciog  a  switch  for  the  purpoee  of  wreckiog  a  traJD. 
The  company  U  not  bound  to  anticipate  that,  purely  out  of  revenge  for  his 
dlHcharge,  a  former  employe  might  secretly  commit  so  helooua  a  crime  against 
it  and  the  public  Nor  is  the  compaoy  bouod  to  exercise  coostaut  Tigitance  to 
prevent  all  persons  whatsoever  not  la  Its  employ  from  having  the  means  or  op- 
)MrtuDity  of  tampering  with  its  switches  or  its  tracks.  Whether  or  not  In  any 
particular  case  th?  company  exercised  the  proper  degree  of  care  in  protecting 
its  switches  from  interference  la  a  question  for  the  Jury,  In  determining  which 
they  may  look  to  the  evidence  to  ascertain  If  there  was  any  reason  for  the  com- 
pany to  apprehend  such  interference,  and,  if  eo,  whether,  under  all  the  circum- 
stances, it  used  due  diligence  In  endeavoring  to  prevent  the  same.  In  its 
charge  to  the  jury,  the  court  should  not  state  or  assume  that  a  given  state  of 
facts  would  show  negligence  on  the  part  of  the  company  In  the  respect  Indi- 
cated. Bast  Tenn.,  V.  &  G.  R.  R.  Co.  v.  Kane  (Qa.).  18  S.  £.  liep.,  18.  8ee 
also  Hire  v.  East  La.  R.  it.  Co.,  42  La.  Ann  ,  S85;  7  So.  Rep.,  473;  S  Am.  R. 
R  &  Corp,  Rep.,  128,  note. 

>•  I^Jary  to  p»— wngar  br  ml— lln.— In  an  action  against  a  railroad 
company  for  personal  injuries,  it  appeared  that  plaintiff  was  a  passenger- on  de- 
fendant's cars;  that,  while  sitting  at  an  open  window,  his  arm  was  struck  and 
broken  by  a  missile;  that  he  did  not  see  the  missile;  and  Ihat  it  was  not  found 
In  the  car.  It  was  not  shown  what  caused  the  Injury,  or  that  any  one  was 
near  the  train  on  the  outside  who  could  have  icifliclcd  it.  Plaintiff  contended 
that  the  injury  was  caused  by  a  loose  nut,  thrown  from  one  of  the  switches  of 
defendant's  road-bed,  over  which  the  train  was  passing  at  the  time;  but  there 
was  no  evidence  either  to  sustain  such  contention,  or  to  connect  the  injury 
with  any  defect  In  the  cars  or  machinery.  In  the  movement  of  the  train,  or 
any  of  the  appliances  of  transportation.  Held,  that  a  verdict  for  defendant 
was  properly  directed.  Thomas  v.  Philadelphia  dfc  R.  R  Co.,  148  Penn.  St., 
leOi  28Att.  Rep.,  969. 


SfEIR  V.  CiTT  OF  Bboozltn, 
(Court  of  Appeals  of  New  York,  Oct.  8,  18B8.) 

1.  Municipal  CORFORATIOHS.  Firbwokks,  when  a  NtrisAitci.— A  large 
display  of  fireworks,  including  heavily -charged  explosives,  held  at  the  Junction 
of  two  narrow  and  cotiiplctely  built  streets  of  a  large  city,  and  manitgeJ  by 
private  persons  under  no  oHlcial  responsibility.  Is  an  unreasonable  and  dangerous 
use  of  the  streets,  and  a  public  nuisance, 

S.  Liability  op  citt  for  dahaoe  causbd  bt  a  licensed  dibplat  op 
rtRBwoRKs. — During  such  a  display  plaintiff's  house  was  set  on  Qre  by  a  rocke- 
and  damaged.  The  display  was  licensed  by  the  mayor  of  defendant  pursuant 
to  an  ordinance  on  the  subject.    Defendant  had  p  iwer  to  regulate  the  use  of 


fireworks.     Held  that  the  defendant  was  liable  although  the  city  had  no  power 
to  authorize  fireworks  where  tbej  would  be  a  public  Duisauce. 

8.  When  cirr  liable  por  acts  ultra  tirbe.— Where  a  municipal  corpora- 
tion, having  power  or  jurtsdlction  over  a  subject  matter,  makes  a  misiake  in 
the  eiercise  of  its  powers  or  acia  in  escesa  of  ila  powers,  and  damage  results  to 
third  persons  thereby,  it  will  be  liable  In  make  reparation. 

ACTION  by  S.  Fleet  Speir  against  the  city  of  Brooklyn  for 
damagea  for  the  setting  fire  to  plaintiffs  house  by  fireworks. 
From  a  judgment  of  the  general  term,  19  N.  Y.  Supp.  665,  affirm- 
ing a  juJgment  of  the  special  term.  18  N.  Y.  Supp.  170,  in  favor 
of  plaintiff,  defandant  appeals. 

One  Amantrano  obtained  a  permit  from  the  mayor's  office, 
Brooklyn,  f.)r  the  discharge  ot  fireworks  at  the  comer  of  Mon- 
tague and  Clinton  streets,  adjacent  to  the  Academy  of  Music  in 
that  city,  which  permit  recited  that  it  was  granted  under  chapters. 
arts,  §2,  of  the  city  ordinances.  Under  this  permit,  on  the 
night  of  November  1st,  1887,  there  was  a  display  of  fireworka 
consisting  of  rockets,  shells,  bombs,  balloons,  and  colored  fire, 
conducted  by  one  Bidwell,  who  had  been  employed  by  Aman- 
trano, in  the  streets  at  the  place  mentioned,  on  the  occasion  of  a 
political  meeting.  A  copy  of  the  permit  was  sent  from  the 
mayor's  office  to  the  chief  of  police,  as  was  the  custom  when  snch 
permits  were  granted,  and  in  consequence  of  the  permit  the  police 
did  not  interfere  with  the  display.  The  display  was  extensive, 
and  the  rockets  u,sed  were  large  and  powerful.  During  the  dis- 
play one  of  the  rockets  entered  the  window  of  plaintiffs  house, 
within  60  or  80  feet  from  the  point  where  it  was  discharged, 
setting  fire  to  the  house,  and  occasioning  the  damage  for  which 
the  action  was  brought  It  had  been  customary  for  the  mayor  to 
grant  similar  permits  for  the  discharge  of  fireworks  in  the  streets 
on  occasions  ot  political  meetings,  under  the  a-=sumed  authority  of 
the  ordinance  referred  to.  The  city  ordinances  relative  to  fire- 
works are  as  follows,  chapter  S,  art  4,  §2:  "No  person  shall 
fire  or  discharge  any  cannon,  gun,  pistol,  fowling  piece  or  firearm 
of  any  description,  or  store  or  sell  or  offer  to  sell,  explode  or  set 
off  any  firecracker,  rocket,  squib  or  combustible  fireworks  of  any 
description,  within  the  city  limits;  provided,  that  nothingin  this  sec- 
tion contained  shall  be  construed  to  extend  to  any  fireworks  ex- 
hibited by  order  ottbecommon  council  orby  any  exhibitor  wboshall 


be  aathorized  by  a  permit  from  the  mayor  to  exhibit  the  same  for 
public  amusement,  under  a  penalty  of  twenty-five  dollara  for  eacli 
and  every  offense."  Chapter  3,  art.  5,  §  14 :  "  The  use  of  fire- 
works of  all  descriptions  is  prohibited  nithin  the  city  limits,  ex- 
cept on  the  whole  of  the  fourth  day  of  July  in  each  and  every 
year:  provided  however,  that  this  section  sliall  not  apply  to  such 
public  displays  as  may  be  authorized  by  the  city  authorities,  or 
such  private  displays  as  may  be  allowed  under  permit  from  the 
mayor  granted  for  such  purpose ;  and  any  person  violating  any  of 
tlie  provisions  of  this  section  shall  forfeit  and  pny  a  sum  not 
exceeding  five  dollars  for  each  and  every  such  offense."  Further 
facts  are  stated  in  the  opinion. 

Almtt  F.  Jenka,  for  app'lt;    William  C.  Be  Witt,  for  resp't 

Andrews,  C.  J. — The  finding  of  the  trial  judge  that  tiie  use  of 
the  street  for  the  discharge  of  fireworks  constituted  a  public 
nuisance  is  amply  justified,  in  view  of  tiie  circumstances.  It  lias 
been  decided  in  some  ca.ses  that  the  discharge  of  fireworks  in  the 
streets  of  a  city  or  village  is  a  nuisance  per  se,  and  subjects 
persons  engaged  in  the  transaction  to  responsibility  Cor  any  injury 
to  person  or  property  resulting  therefrom.  Jenne  v.  Sutton,  43 
N.  J.  Law,  257  ;  Cooklin  v.  Thompson,  29  Barb.  218.  It  may  be 
doubted  whether  the  doctrine,  in  its  full  breadth,  can  be  main- 
tained. The  practice  of  making  the  display  of  fireworks  a  part 
of  the  entertainment  furnished  by  municipalities  on  occasions  of 
the  celebration  of  holidays  or  the  commemoration  of  important 
public  events  is  almost  universal  in  cities  and  villages;  and  we 
are  not  prepared  to  say  that  this  may  not  be  done,  and  that 
streets  and  public  places  may  not  be  used  for  this  purpose,  under 
the  supervision  of  municipal  authorities — due  care  being  used 
both  as  to  the  place  selected,  and  in  the  management  of  the 
display — without  subjecting  the  municipality  to  the  charge  of 
sanctioning  a  nuisance,  and  the  responsibility  of  wrongdoers. 
But  the  circumstances  in  the  present  case  do  not  take  the  transaction 
in  question  out  of  the  category  of  nuisances,  or  relieve  the  parties 
who  conducted  or  promoted  the  affair  from  liability  for  the  injury 
occasioned.  The  discharge  of  fireworks  in  a  city  under  any 
circumstances  is  attended  with  danger.  In  the  present  case  the 
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danger  was  greatly  enhanced  b;  the  location.  It  was  at  the 
junction  of  two  narrow  streets  oE  a  ]&Tf^G  city,  completely  built 
upon,  and  where  any  misadventure  in  managing  the  discliarge 
would  be  likely  to  result  in  injury  to  persons  or  property.  The 
display  was  of  considerable  magnitude,  and  the  explosives, 
especially  the  rockets,  were  heavily  charged,  and,  when  exploded, 
were  carried  with  immense  velocity.  It  was  managed  by 
private  persona  under  no  official  responsibility,  and  no  mantcipal 
or  public  interest  was  concerned.  Under  the  circumstances,  in 
view  of  the  place,  the  danger  involved,  and  the  occasion,  the 
transaction  was  an  unreasonable,  nnwarranted,  and  unlawful  uae 
of  the  streets,  exposing  persona  and  property  to  injary,  and  was 
properly  found  to  constitute  a  public  nuisanca 

The  judgment  below  adjudges  that  the  city  of  Brooklyn  is 
liable  for  the  injury  sustained  by  the  plaintiff,  and  this  is  the 
only  question  in  the  case.  That  a  municipal  corporation  may 
commit  an  actionable  wrong,  and  become  liable  for  a  tort,  is  now 
beyond  dispute,  It  the  city  directed  or  authorized  the  discharge 
of  the  fireworks  which  resulted  in  the  injury  complained  of,  it  is, 
we  think,  liable.  The  inquiry  ia  whether  the  city  of  Brooklyn 
did  anything  which,  as  to  this  plaintiff,  placed  it  in  the  attitude  of 
a  principal,  in  carrying  on  the  display.  The  mayor  of  the  city, 
its  chief  executive  officer,  expressly  authorized  it,  assuming  to  act, 
in  so  doing,  under  an  ordinance  of  the  common  council  In  so 
doing,  and  in  construing  theordinanceas  authorizing  him  to  grant 
a  permit  to  private  persons  to  use  the  public  streets  for  the  dis- 
charge of  fireworks,  he  was  following  tlie  practice  which  had  long 
prevailed ;  and,  so  far  as  appears,  no  question  had  been  raised  that 
such  permits  were  within  the  ordinance.  The  permit,  when  given 
and  communicated  to  the  police,  was  understood  as  preventing 
any  police  interference  with  the  act  permitted,  and  it  bad  that 
effect  in  the  case  in  question.  The  city  had  power  to  prohibit  or 
regulate  the  use  of  fireworks  within  the  city,  and  to  enact 
ordinances  upon  the  subject*  The  ordinances  passed  were  not 
ultra  vires,  in  the  sense  that  it  was  not  within  the  power  or 
authority  of  the  corporation  to  act  in  reference  to  the  subject 
under  any  circumstances.  See  Dill,  Mun.  Corp.  §  963  et  seq.  It 
is  the  settled  doctrine  of  the  courts  thiit  a  municipality  is  not 
bound  merely  by  the  assent  of  its  executive  officers  to  wrongful 


acta  of  third  persons,  nor  could  the  mayor  bind  the  city  by  a 
permit,  for  the  grantiag  of  which  he  had  no  color  of  authority 
from  the  cominoii  council,  and  which  was  not  within  the  general 
scope  of  his  nnlhority.  Thayer  v.  City  of  Boston,  19  Plcic.  511. 
If  the  permit  was  in  fact  authorized  by  the  ordinance,  the  city 
would,  as  we  conceive,  be  liable,  although  the  particular  act 
authorized  was  wrongful.  For  amistakein  the  ezerciseoE  its  powers, 
or  by  acting  in  excess  of  its  powers,  upon  a  subject  within  its 
jurisdiction,  whereby  third  persons  sustain  an  injury,  there 
seeins  to  be  no  reason,  in  justice,  which  should  deny  the  injured 
party  reparation.  The  common  council  ia  the  governing  body. 
It  represents  the  coi-poration,  and  its  acls  are  the  acts  of  the  cor- 
poration, when  they  relate  to  subjects  over  which  the  corporation 
has  jurisdiction.  It  is  true  that  the  power  to  pass  ordinances  and 
to  regulate  the  use  of  fireworks  did  not  embrace  a  power  to  auth- 
orize or  l^;nlize  nuisancea  But,  if  the  ordinance  transcended 
the  power  of  the  common  council  in  this  respect,  the  misconstruc- 
tion of  the  common  council  of  the  extent  of  its  powers  in  dealing 
with  the  subject,  which  was  concededly  within  its  power  of  r^u- 
lation,  does  not,  we  think,  within  any  just  view  of  municipal  ex- 
emption from  the  consequences  of  unauthorized  and  wrongful 
acts  of  the  governing  body,  exempt  the  city  from  liability.  See 
Cohen  v.  Mayor,  113  N.  Y.  532 ;  21  N.  K  Rep.  700.  But  it  is 
claimed  that  the  ordinance  did  not,  by  its  true  construction, 
authorize  the  mayor  to  grant  permits  to  use  the  streets  for  the 
discharge  of  fireworks.  The  contention  is  that  there  is  an  implied 
limitation  that  the  permit  should  extend  only  to  proper  and  suit- 
able places  other  than  the  public  streets.  But  there  ia  no  such 
limitation,  in  terms,  iu  the  ordinances,  and  the  streets  are  not  ex- 
cepted from  the  power  granted  :  and  the  case  sliows  that  the  ordi- 
nance has  been  acte<l  upon  for  many  years,  and  has  never  been 
construed  as  now  claimed.  We  are  not  prepared  to  say  that  the 
legal  constraction  of  the  ordinance  la  not  that  which  ia  now 
claimed  by  tbe  counsel  for  the  city,  or  that  there  ia  not  to  be  read 
into  it  the  limitation  claimed.  But  tlie  ordinance  is  at  least  in- 
definite and  ambiguous.  It  might  well  be  construed  by  laymen 
as  it  haa  been  construed  by  the  executive  ofBcers  of  the  city. 
The  ordinance  was  in  fact  the  reason  for  the  firranting  of  the  per- 
mit in  this  case.     We  think  that,  as  to  the  plaintiff,  who  has  suf- 


fered  tLe  injury,  tLe  citj  is  bound  hy  the  construction  of  tlie  ordi- 
naQce  placed  upon  it  hy  the  mayor,  which  was  not  only  possible, 
but  plausible,  and  upon  which,  for  years,  the  mayor  had  acted. 
We  think  the  judgment  is  sustainable,  and  it  should  therefore  be 
affirmed. 

All  concur.* 

Munlcipttl  corporation*.     When  Ua.bl«  fbr  asts  nltra  vires.— Tbe 

subject  ia  discussed  [q  2  Dill,  Huoic.  Corp.  §g  963-970.  In  HorrisoD  v.  City  of 
Lawrence,  08  Masa.  219,  Uie  suit  wsa  for  the  deatb  of  a  pereoo,  killed  by  a  rocket 
llred  al  a  fourth  of  Julj  celebralion,  being  conducted  by  the  officers  of  the  dly 
In  their  official  capacity.  The  city  naa  aiitliorized  by  Btalute  U>  appropriate 
money  for  such  celebrntions,  but  this  could  only  be  done  in  purauance  of  a 
■'  vote  of  two  thirds  of  the  members  of  each  branch  of  the  city  council  picseDt 
and  voliD);  by  a  yea  and  nay  vute."  There  naa  judgment  for  the  defendants 
because  there  was  no  evidence  of  the  fireworks  having  been  authorized  byaoch 
A  Tot«  as  the  statute  required. 


Uniok  Pacific  R  Co.  v.  Goodridgk. 

(Supreme  Court  of  the  United  States,  Hay  15,  1893.) 

1.  Railroads  as  CARBtERB.    Unjust  dibcrihi nation.    Circuxbtabcbs 

action  by  a  shipper  to  recover  damages  under  a  statute  forbidding  discrimiiia- 
)o  in  freight  rates,  the  railroad  company  cannot  set  up  in  jusliflcation  of  the 
wer  rales  a  contract  with  the  party  in  whose  favor  they  were  made,  whoeby. 
considcratioD  of  tlie  lower  rates,  such  party  releases  the  railroad  company 
om  an  unexplained,  indeflnlU,  and  unadjusted  claim  for  damages  aristof 
om  a  tort;  for  to  allow  such  a  defense  would  practically  emasculate  the  law. 

2.  In  an  action  by  a  shipper  of  coal  to  recover  damages  from  a  railroad 
company  for  unlawful  discrimination  in  rates,  the  railroad  company  pleaded  in 
defense  n  certain  contract  between  iUelf  and  the  coal  company  in  whose  favor 
discrimination  was  nlleged,  whereby.  In  consideration  of  tbe  release  by  such 
company  of  a  certain  claim  against  defendant  for  damages,  and  ila  agreement 
to  furnish  coal  to  defendant  for  use  in  its  locomotives  at  cost,  oral  a  maximum 
price,  (which  was  alleged  to  have  proved  less  than  cost.)  defendant  agreed  to 
allow  a  rebate  of  40  cents  per  ton  in  case  the  coni  company's  shipments  of  coal 
exceeded  200,000  tons  annually.  Held  that,  in  the  absence  of  any  allegation* 
that  the  shipments  of  coal  exceeded  200.000  tons  annually,  this  answer  con- 
stituted no  defense. 

8.  A  demurrer  to  the  answer  setting  up  this  contract  having  been  prop- 
erly sustained,  all  defenses  based  on  the  contract  were  disposed  of,  and 
although  on  the  trial  of  the  case  the  court,  without  sufficient  reason,  and 
against  objection,  permitted  a  witness  to  give  oral  evidence  as  to  some  of  tbe 
terms  of  the  contract,  it  was  at  Uberiy  to  put  an  end  te  this  line  of  inquiry  at 
•Reported  in  34  N.  E.  Hep.,  727. 
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kd;  time;  Kod  there  was  no  enor,  therefore,  In  refusing  to  allow  the  witness 
to  stale  the  cost  to  the  favored  company  of  miotug  coal,— the  evident  purpose 
being  lo  show  that  under  the  contract  coal  was  furnished  to  the  railroad  coQ' 
paoj  for  its  own  use  at  less  than  coat,  whereby  the  rebate  allowed  on  shipments 
was  more  than  overbalanced. 

4.  Measure  of  DAUAaoa.  Loss  of  PROPrra.  Tlie  measure  of  damages 
to  a  shipper  of  coal  for  unlawful  discriminations  by  a  railroad  company  in 
favor  of  another  coal  shipper,  similarly  circumstanced  as  to  place  and  dis- 
tance, is  the  amount  which  the  complaining  party  would  have  received  if  he 
had  been  allowed  the  same  rebate  per  ton  as  the  favored  shipper.  The  ques- 
tions whether  profits  were  lost  in  the  sale  of  coal  by  reason  of  the  non-allow- 
ance of  such  rebates  is  too  remote  lo  be  considered. 

THIS  was  an  action  at  law  by  the  firm  of  Qoodridge  &  Marfell, 
coal  merchanta,  carrying  on  the  business  of  mining  coat  at  Erie, 
Cola,  and  of  selling  the  same  at  Denver,  against  the  Union  Pacifio 
Railway  Company,  to  recover  triple  damages,  under  a  statute  of 
Colorado,  for  an  alleged  unjust  discrimination  in  freights  upon 
coal  from  Erie  to  Denver. 

The  statute  which  was  the  basis  of  this  action,  together  with  a 
corresponding  clause  of  the  state  constitution  of  Colorado,  so  far 
as  the  same  are  material  to  this  case,  are  set  forth  in  the  margin.* 

*  Const,  art.  IS,  g  6 :  "  All  individuals,  asaoclations  and  corporations  shull 
have  equal  dgbts  to  have  persons  and  property  transported  over  any  r^lroad 
In  this  state,  and  no  undue  or  unreasonable  discrimination  shall  be  made  in 
cbsrges  or  in  facilities  for  transportation  of  freight  or  passengers  within  the 
state,  and  no  railroad  company,  nor  any  lessee,  manager  or  employee  thereof, 
shall  give  any  preference  to  individuals,  associations,  or  corporations  in  fur- 
Dishing  cars  or  motive  power." 

Sess.  Laws  Colo.  1885,  p.  SOS:  "Sec  T.  Unjust  Discriminnlion.  No  rail' 
road  corporation  shall,  without  the  written  approval  of  said  commissioner, 
charge,  demand,  or  receive  from  any  person,  company,  or  corporation,  for  lb« 
transportation  of  persons  or  property,  or  tor  any  other  service,  a  greater  sum 
than  it  shall.while  operating  under  the  classiflcalion  and  schedule  tlieu  in  force, 
demand  or  receive  from  any  other  person,  compsny,  or  corporation  for  a  like 
service  from  Ihesame  place,  or  upon  like  cnnditlona  and  under  similar  circum- 
stances ;  and  all  concessions  of  rates,  drawbacks,  and  contracts  for  special  rales 
■hall  be  open  to  and  allowed  all  persons,  companies,  and  corporations  alike,  at 
the  same  rate  per  ton  per  mile,  upon  like  conditions,  and  under  similar  cicum. 
Stances,  except  in  special  cases  designed  to  promote  the  development  of  tlic  re- 
•nurres  of  this  state,  when  the  approval  of  said  commissioner  shall  be  obiained 
In  writing."  etc. 

"Sec.  8.  Extortion.  No  railroad  corporation  shall  charge,  demand,  or  re- 
ceive from  any  person,  company,  or  (»rporation  an  unreasonable  price  for  tho 
transportation  of  pcrsonsor  property,  or  for  the  handling  or  storing  of  freight. 


OOD  UaiOW  rAClflV  IX.  V^U.   v.  UUUllKlDliK. 

The  amended  complaiDt  alleged  the  defendant  to  he  a  commoa 
carrier,  chartered  by  an  act  of  congress,  and  operating  a  line  of 
railroad  from  Erie  and  Marshall,  at  both  of  nhich  were  located 
certain  coal  mines,  about  thirty-five  milea  to  Denver ;  that  if  there 
were  any  diflferenoe  in  distance  it  was  in  favor  ol  Erie,  by  about 
two  miles,  and  that  the  published  scheduleof  freights  for  coal  was 
the  same,  namely,  $1  per  ton  from  each  place;  that  plaintiffs, 
while  operating  their  coal  mines  from  Erie,  between  October  31, 
1885.  and  August  12,  1887,  shipped  to  Denver  12,960  tons  and 
1,625  pounds  of  coal,  for  which  they  paid  defendant  $12,960  and 
a  fraction,  being  at  the  rate  of  $1  a  ton,  believing  that  such  was 
the  regular  schedule  rate  charged  the  general  public  and  all  par- 
ties similarly  situated  for  such  service,  there  being  no  difference 
or  discrimination  between  such  rates  as  between  Erie  and  Marshall 
to  Denver;  that  the  Marshall  Consolidated  Cnal  Mining  Ck>mpany 
at  the  same  time  operated  coal  mines  at  Marshall,  and  was  engaged 
in  shipping  coal  over  defendant's  road  to  Denver  under  the  same 
circumstances  as  the  plaintiffs,  except  as  to  rates,  and  was  a  com- 
petitor with  the  plaintiffs;  that  the  amount  of  such  shipments 
was  about  145,883  tons,  the  defendant  charging  such  company 
sixty  cents  per  ton,  and  allowing  a  rebate  of  forty  cents  from  its 
schedule  rates;  that  plaintiffs  are  informed  such  rebates  amonnted 
to  upwards  of  $58,000,  and  that  the  defendant  in  this  manner, 
without  the  approval  of  the  railroad  commissioner,   demanded 

or  for  the  use  of  Its  cars,  or  for  any  privilege  or  service  afforded  by  it  in  tb« 
traosacifoaof  its  business  as  a  railroad  corporation,  and  not  specified  in  tbe 
claxsillcation  and  scliedule  prepared  and  published  b;  such  railroad  corpora- 
tion. The  superintendent,  or  other  chief  executive  officer  of  e«ch  railroad 
in  thtaelate,  eliall  cause  to  be  bept  posted  up,  in  a  conspicuous  place  in  tLe 
passenger  depot  in  eactt  slaiion  where  passenger  tickets  are  kepi  for  sale,  a 
printed  copy  of  tbe  classification  and  schedule  of  rules  of  freight  charges 
then  In  force  on  each  railroad,  for  tbe  use  of  the  patrons  of  the  road.  Any 
railroad  company  violating  any  of  the  provisions  of  this  secUon  shall  be 
deemed  guilty  of  extortion,  and  be  subject  te  the  penalties  hereinafter 
prescribed. 

"Sec.  9.  Penalty.  Any  railroad  corporation  that  shall  violate  any  of  ibe 
provisions  of  tbis  net  as  to  loading  points,  freight  ears,  unjust  discrimination, 
or  extortion,  shall  forfeit,  in  every  sucii  case,  to  the  peison,  company,  or  cor- 
poratioa  aggrieved  thereby,  three  times  the  actual  damage  sustained  ororer- 
charges  paid  by  the  party  aggrieved,  wbicb  triple  damages  Bhail  be  idjudgtd 
to  be  paid,  togethi^r  with  the  costs  of  suit,  and  a  reasonable  attorney's  fee, 
to  be  fixed  by  the  court,  and  taxed  with  Ibe  costs." 


and  received  from  the  plaintiffs  the  suni  of  $5,184.30  more  tlinti  it 
received  from  the  MarBhall  Consolidated  Coal  Mining  Company 
(hereinafter  called  the  Marshall  Company),  for  like  services,  upon 
like  conditions,  without  the  knowledge  or  consent  of  tlie  plain- 
tiSs;  that  the  defendant  in  this  manner,  and  to  this  extent, 
allowed  the  Marshall  Company  drawbacks  or  rebates  for  carrying 
its  coal,  which  were  not  open  to  and  allowed  all  companies  and 
corporations  alike,  at  the  same  rate  per  ton  per  mile;  that  these 
rebates  were  made  secretly  aTid  clandestinely  in  favor  of  the 
Marshall  Company,  with  the  design  to  deceive  and  mislead 
the  plaintiSs,  and  fraudulently  conceal  from  them  the'  facts  re- 
lating to  such  rebates,  and  did  so  conceal  them  until  about 
August  12,  1887i  and  that  theplaintiffswere  mialedand  deceived 
by  these  devices  and  practices,  and  remained  in  ignorance  of  the 
same,    until  such  date. 

The  plaintiffs  further  allege  that  defendant  had  granted  other 
parties,  similarly  situated,  the  same  rebates  for  the  carrying  of  coal 
over  its  road  from  Marahall,  and  further  charged  that  all  the  coal 
shipped  by  the  plaintiffs  and  the  Marshall  Company  was  about  the 
same  quality,  and  coat  the  defendant  the  same  amount  to  handle 
and  ship  over  its  lines,  and  that  the  charges  made  by  the  defendant 
were  unreasonable,  unjust,  and  extortionate;  that  plaintiffs  had 
demanded  of  defendant  reimbursement  of  the  over  charges,  which 
had  been  refused,  by  reason  of  which  they  asked  judgment  in  the 
sum  of  $15,552.90,  being  three  times  the  amount  alleged  to  have 
been  extorted,  at  the  rate  of  forty  cents  per  ton  on  all  coal  shipped 
by  them. 

The  answer  set  up  a  general  denial  of  each  and  every  material 
allegation  in  the  complaint,  aiid  special  denials  that  defendant  had 
allowed  the  Marshall  Company  a  rebate  of  forty  cents  per  ton,  or 
that  it  had  chatted  plaintiffs  more  than  it  had  charged  the  Marahall 
Company  for  like  services.  For  a  second  defense  the  defendant  al- 
leged that  in  January,  1880,  the  Denver,  Western  it  Pacific  Railway 
Company,  a  Colorado  corporation,  was  engnged  in  building  a  rail- 
road from  Denver  to  Boulder,  and  in  so  doing  passed  over  certain 
coal  lands  belonging  to  one  Langford  and  others,  known  as  the 
"  Marshall  Coal  Mine;  "  that  in  constructing  its  line  it  negligently 
broke  into  the  mine,  in  consequence  of  which  it  was  claimed 
the  mine  took   fire,  and  destroyed  large  amounts  of  coal,  and 
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continued  to  burn  for  several  months,  to  recover  which  damages 
suits  were  instituted  by  the  owners  of  the  mine  against  the  railroad 
company,  which  were  litigated  for  several  years ;  that  in  addition 
to  such  damages  the  company  had  failed  to  obtain  a  right  of  way 
across  the  mining  lands  ;  that  in  January,  1882,  a  judgment  was 
also  obtained  against  the  company,  in  the  sum  of  $64,000,  upon  a 
mechanic's  lien,  of  which  judgment  the  Union  Pacific  subsequently 
became  the  owner,  as  well  as  of  a  large  number  of  the  bonds  of 
the  said  company  ;  that  the  road  was  subsequently  sold,  and  came 
into  the  hands  of  the  Union  Pacific,  and  in  1885  a  corporation 
was  formed  under  the  name  of  Denver,  Marshall  &  Boulder  Rail- 
way Company  which  was  owned  and  controlled  by  the  Union 
Pacific,  and  which  proceeded  to  construct  its  road  from  Denver  to 
Boulder,  and  that  the  claim  against  the  Denver,  Western  &  Pacific 
had  become,  and  still  remained,  a  lien  upon  the  property  in  the 
hands  of  the  Denver,  Marshall  &  Boulder  Company  ;  that  in  1885 
the  said  Langford  and  others  sold  the  Marshall  coal  mine  to  the 
Marshall  Company,  which  thus  became  the  owner  of  the  mine,  and 
also,  by  assignment,  the  owner  of  the  claim  for  damages  done  to 
it  by  the  Denver,  Western  &  Pacific  Railway  Company  ;  that  in 
1885  the  Union  Pacific  was  the  owner  of  a  certain  coal  mine  at  or 
near  Louisville,  Boulder  county  ;  that  in  addition  to  the  liens  above 
stated  there  was  also  a  bonded  indebtedness  of  about  $1,000,000 
upon  the  Denver,  Western  &  Pacific,  secured  by  a  mortgage,  which 
was  foreclosed  in  1883,  and  upon  such  foreclosure  the  owners  of 
the  Marshall  coal  mine  answered,  setting  up  their  claim  for  dam- 
ages to  the  extent  of  $81,000 ;  that  the  property  was  subsequently 
put  up,  and  sold  at  master's  sale,  under  decree  of  foreclosure,  the 
rights  of  Langford  and  others  not  being  adjudicated  at  that  time, 
and  that  upon  such  sale  the  title  was  acquired  by  parties  acting  in 
behalf  of  the  Union  Pacific,  which  had  become  the  owner  of  a  large 
number  of  the  mortgage  bonds  ;  that  for  some  time  prior  to  Oc- 
tober 13,  1885,  defendant  was  receiving  coal  for  its  locomotives 
from  the  Union  Coal-Mining  Company,  which  was  the  owner  or 
lessee  of  certain  coal  mines  at  Erie  and  at  Louisville,  and  had  been 
engaged  in  working  the  mines,  and  furnishing  the  defendant  with 
coal ;  that  about  the  same  time  the  Marshall  Company  had  become 
the  owner  of  the  coal  lands  formerly  owned  by  Langford  and  others, 
and  that  on  account  of  complaints  that   had  been   made   by   the 


3  of  other  miaes  the  defendant  concluded  that  it  was  for  its 
best  interest  to  discontinue  its  connection  with  the  Union  Coal 
Company,  and  for  that  purpose  it  entered  into  negotiations  with 
the  Marshall  Company  for  the  purpose  ol  inducing  this  company 
to  take  oS  its  hands  the  mines  of  the  Union  Coal  Company  ;  that 
it  was  further  induced  to  enter  into  this  contract  by  the  fact  that 
the  Marshall  Company  had  succeeded  to  the  righls  of  the  former 
owners  of  the  Marshall  coal  mines,  and  to  their  claim  for  damages 
against  the  Denver,  Western  &  Pacific,  and  for  the  purpose  of 
getting  rid  of  the  operation  of  the  Union  coal  mines,  and  of  set- 
tling this  claim  for  damages,  it  entered  into  a  contract  with  the 
Marshall  Co:npanr  on  the  13th  day  of  October,  1885,  in  which  it 
was  recited  that,  it  being  for  the  interest  of  the  Union  Pacific  to 
discontinue  tbe  working  of  the  Union  coal  mine,  and  to  contract 
with  the  Marshall  Company  for  all  the  coal  needed  for  its  own  con- 
sumption on  its  rond  and  branches,  not  to  exceed  50,000  tons  for  the 
first  year,  and  100,000  tons  for  every  year  thereafter,  therefore,  in 
consideration  of  the  Union  Coal  Company  goingoutof  the  coal  busi- 
ness, and  the  purchase  from  the  Marshall  Company  by  the  defendant 
of  the  coal  used  for  its  own  consumption  at  the  rate  mentioned 
therein,  and  in  consideration  of  the  rates  for  the  transportation  of 
coal  therein  agreed  upon,  the  coal  company  agreed  to  furnish  from 
the  Marshall  mine  all  coal  ordered  by  tbe  railway  company  for  its 
own  useandconsumption,  and  the  use  of  its  branches,  not  exceeding 
60,000  tons  tor  the  first  year  and  100,000  tons  per  annum  thereafter, 
and  to  deliver  all  coal  on  board  of  the  cars  of  the  Union  Pacific 
at  the  mouth  of  the  mine,  at  a  price  not  to  exceed  $1.25  per  ton, 
delivered  and  loaded  on  the  cars,  and,  if  such  cost  was  less  than 
$1.26  per  ton,  then  at  actual  coat 

It  was  further  agreed  that  the  detendantshouldgive  to  the  Mar- 
shall Company  for  the  transportation  of  its  coal  the  regular  tariGf 
rate,  not  exceeding  $1  per  Kin,  unless  200,000  tons  should  be 
mined  and  furnished  for  transportatnn  yearly,  in  which  case  n 
rate  of  sixty  cents  per  ton  should  be  paid  for  all  eoi]  transported 
over  defendant's  line  to  Denver,  and,  if  the  rate  were  reduced  be- 
low $1,  then  the  sixty  cent  rate  should  be  reduced  in  the  same 
proportion.  It  was  also  provided  that,  if  the  railway  company 
fhould  order  coal  inexcessof  theamountsof50,000and  100,000  tons 
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I>er  annum,  then  the  railroad  company  s)ioutd  pay  the  cost  of  mining 
and  putting  aueh  coal  on  the  cars,  plus  fifty  cenLs  per  ton,  except 
that  in  no  case  should  the  price  for  minii^  and  loading  such  ctral 
exceed  $1.40  per  ton  ;  and  it  was  further  agreed  that,  as  part  con- 
sideration ot  the  contract,  the  majority  of  the  capital  stock  of  such 
coal  company  should  for  two  years  be  held,  in  case  the  company 
desired  to  sell  it,  and  should  first  be  offered  to  the  Union  Pacific 
in  preference  to  any  other  purchaser.  This  contract  was  to  remain 
in  force  for  five  years. 

It  was  further  alleged  that  from  the  fact  tliat  Mr.  Adams,  the 
president  of  the  defendant  company,  was  not  intimately  acquaint- 
ed with  the  claim  for  damnges  made  by  the  former  owners  of  the 
Marshall  mines,  the  contract  failed  to  mention  anything  about  the 
'  settlement  of  said  claim,  but  that  the  contract  was  sent  to  the 
general  attorney  of  the  defendant,  with  instructions  to  loot  it  over, 
and  if  anything  further  was  needed  to  settle  the  controversy  that 
might  grow  out  of  anything  theretofore  existing  it  should  be  pro- 
vided for  in  a  separate  instrument,  and  thereupon  the  attorney 
jirepared  a  bond  of  indemnity  for  execution  by  the  caol  company, 
reciting  the  claim  for  damages  against  the  Denver,  "Western  &  Paci- 
fic, and  agreeing  to  indemnify  the  railway  company  against  any 
damages  which  might  accrue  to  it  by  reason  ot  such  claim,  and 
upon  the  execution  of  such  bond,  and  as  part  of  the  transaction, 
the  contract  was  delivered  to  the  Marshall  Company,  and  after- 
words the  former  owners  of  said  Marshall  mines  executed  and  de- 
livered a  receipt  in  full,  discharging  the  defendant  from  all  suits 
and  causes  of  action  existing  by  reason  of  any  matter  or  thing  per- 
taining to  the  construction  of  the  Denver,  Western  &  Pacific  Rail- 
way Company,  The  answer  further  alleged  that  the  defendant 
was  informed  and  believed  that  it  cost  the  Marshall  Company  and 
would  have  cost  tho  defendant,  if  it  had  continued  to  operate 
through  the  Union  Coal  Company,  at  least  $1.60  ]>er  ton  to  mine 
tlieir  coal,  and  that  on  account  of  the  settlement  of  the  aforesaid 
claims,  and  of  the  coal  necessarily  used  by  it,  the  Marshall  Com- 
pany has  paid  the  defendant  a  higher  rate,  as  a  matter  of  fact,  than 
$1  per  ton,  although  it  was  not  intendetl  that  the  rate  should 
exceed  the  schedule  price. 

To  this  second  defense,  which  was  elaborately  set  forth  in  the 
answer,  a  demurrer  was  interposed  by  the  plaintiffs,  and  sustaijiai 


by  the  court  (37  Fed.  Rep.  182),  to  which  the  defendaut  duly 
excepted.  Defendant  thereupon  for  a  thii-d  defense,  pleaded  the 
statute  of  limitations,  plaintifEs  replied,  and  the  case  went  to 
trial  before  a  jury,  which  returned  a  verdict  for  the  plaiotiEEs  in 
the  sum  oE  $5,18430,  for  which  amount  judgment  was  entered, 
and  defendant  sued  out  this  writ  oE  error, 

John  F.  DiUon,  Harry  HiMard,  WUlard  Teller,  and  B.  M.  Ora- 
hood,  for  plaintiff  in  error.    A.  J.  Sampson,  for  defendants  in  error, 

Brown,  J.  (after  stating  the  facts) — This  case  involves  the  con- 
struction of  an  act  of  the  legislature  of  Colorado  passed  in  1885, 
prohibiting  railroads  from  chaining  one  person  or  corporation  a 
greater  sum  than  it  charges  any  other  for  a  like  service,  upon  like 
conditions,  and  under  similar  circumstanes.  The  statute  is  of  the 
same  nature  as  the  interstate  cotnmere  act,  and,  like  that,  was  de- 
signed to  prevent  unjust  discrimination  and  extortion  in  rates  for 
the  carriage  of  pei-sons  and  property. 

1.  The  first  assignment  of  error  is  taken  to  the  ruling  of  the 
court  sustaining  the  demurrer  to  the  second  answer  of  the  defend- 
ant, in  which  it  set  up  certain  contracta  with  the  Marshall  Con- 
solidated Coal  Company,  which  were  claimed  to  justify  the  rebate 
of  forty  cents  per  ton  allowed  to  that  company  from  the  regular 
schedule  rates,  which  the  plaintiffs  were  compelled  to  pay.  This 
defense  set  forth  a  very  complicated  series  of  facta  which,  however, 
are  susceptible  of  a  condensed  statement  It  seems  that  the  de- 
fendant, the  Union  Pacific  ,  was  the  owner  of  a  large  part  of  the 
capital  stock  of  the  Union  Coal  Company,  and  had  been  for  some 
time  receiving  from  it  coal  for  consumption  upon  its  locomotives, 
when,  on  account  oE  certain  complaints  made  by  the  owners  of 
other  mines,  it  concluded  that  it  was  for  its  best  interests  to  dis- 
continue its  connection  with  this  company,  and  to  enter  into  n^oti- 
ations  with  the  Marshall  Company  for  its  supply  of  coal.  Tliese 
negotiations  resulted  in  the  contract  oE  October  13,  1885,  where- 
in the  coal  company  agreed,  on  its  part — First  to  furnish  the  rail- 
road with  all  coal  needed  for  its  consumption,  not  exceedng  50.000 
tons  the  first  year,  and  100,000  tons  yearly  thereafter,  and  to  de- 
liver the  same  on  its  cars  at  the  mouth  of  the  mine  at  cost,  but  in 
no  case  to  exceed  $1.25  per  ton ;  second,  that  in  case  the  railroad 
should  order  in  excess  oE  the  above  amount  the  same  should  be 
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furnished  at  cost,  plus  fifty  cents  per  ton,  but  in  no  case  should 
such  cost  exceed  $1.40  per  ton  ;  third,  that  the  railroad  company 
should  have  the  option  for  two  years  of  taking  a  majority  of  the 
capital  stock  of  the  coal  company  ,  in  preference  to  any  other  pur- 
chaser, should  the  coal  company  desire  to  sell  the  same. 

The  railway  company,  upon  its  part,  agreed  to  go  out  of  the 
business  of  mining  coal,  and  give  the  coal  company  the  regular 
tariflE  rate  to  Denver  of  $1  per  ton,  unless  200,000  tons  were  furnish- 
ed for  transportation  each  year,  in  which  case  a  rebate  of  forty 
cents  should  be  given,  with  a  corresponding  reduction  in  case  the 
regular  tariff  was  reduced  below  $1. 

There  were  other  subordinate  covenants  upon  both  sides,  but  they 
are  not  material  to  the  consideration  of  this  case.  This  contract 
was  to  remain  in  force  for  five  years. 

It  is  a  sufficient  reply  to  the  whole  defense  set  up  in  this  part 
of  the  answer  to  say  that  the  coal  company  was  only  to  be  allowed 
a  rebate  of  forty  cents  per  ton  in  case  it  furnished  the  railroad 
company  200,000  tons  per  year  for  transportation,  and  there  is 
no  allegation  in  the  answer  that  it  ever  did  furnish  this  amount, 
or  ever  became  entitled  to  the  rebate.  The  want  of  such  allega- 
tion is  fatal  to  the  contract  as  a  defense,  and  the  court  for  this 
reason,  if  for  no  other,  was  right  in  sustaining  the  demurrer. 

But  we  think  the  answer  must  be  held  insufficient  for  another 
reason.  It  is  further  stated  that  an  additional  consideration  ex- 
isted for  this  rebate  in  certain  unliquidated  claims  for  damages 
which  the  former  owners  of  the  Mai*shall  mines  had  against  the 
Denver,  Western  &  Pacific  Railway  Company  the  original  con- 
structors of  the  road,  by  reason  of  their  negligently  breaking  into 
the  mine  during  the  construction  of  the  road,  setting  it  on  fire, 
and  thereby  consuming  a  large  amount  of  coal  and  personal  prop- 
erty, for  which  claim  suits  were  instituted  against  the  railroad 
company,  and  litigated  at  great  expense  for  several  yeaiB,  and 
were  still  undetermined.  There  was  also  another  claim  for  a 
right  of  way  for  one  mile  across  their  lands.  These  claims,  Lang- 
ford  and  others,  who  then  owned  the  mine,  sold  and  assigned  to 
the  Marshall  Company  with  the  property.  The  Denver,  Western 
&  Pacific  Railway,  which  had  done  the  injury  for  which  the 
damages  were  claimed,  was  itself  sold  under  foreclosure  of  its 
mortgage,  and  bought  in  by  parties  acting  in  the  interest  of  the 


Union  Pacidc,  wbo  oi'gunized  a  new  corporation,  called  the  Den- 
ver, Mursliall  &  Boulder  Kuilway,  leaving  the  cluitn  of  the  Mar- 
shall Coal  Coin[iaiiy  unadjusted  and  unpaid,  and  a  lien  upon  the 
property.  Hon  this  claim  for  unliquidated  damages  for  the  neg- 
ligence of  the  railroad  company  became  a  lien  upon  the  property 
of  the  company,  and  how  such  lien  took  precedence  of  the  mort- 
gage, and  survived  the  foreclosure  and  sale  of  tJie  property,  and 
became  a  lien  upon  the  road  in  the  hands  of  the  Denver,  Marsliall 
&  BouldBr  Company,  does  not  clearly  appear ;  but  admitting  it  to 
be  still  valid  and  outstanding,  as  alleged  in  the  answer,  the  ques- 
tion still  remains  whether  the  defendant  company  can  set  up  an 
unliquidated  claim  of  this  kind  in  defence  of  a  rebate  of  forty 
cents  per  ton  allowed  the  coal  company  over  every  other  shippers 
on  its  road. 

It  will  be  observed,  in  this  connection,  that  not  only  was  the 
amount  of  the  damages  suffered  by  the  coal  company  never  fixed, 
agreed  upon,  or  adjusted,  but  the  amount  of  coal  which  the  Mar- 
shall Company  was  at  liberty  to  deliver  to  the  railroad  company 
for  transportation  waa>  left  equally  indefinite,  save  only  that  it 
must  exceed  200,000  tons  per  year  to  entitle  it  to  the  rebate.  This 
contract  was  to  retnai  n  in  force  five  years ;  but,  upon  the  theory  of 
the  defendant,  there  was  nothing  to  prevent  it  being  continued 
indefinitely,  provided  the  defendant  company  was  willing  to  ac- 
cede to  any  amount  of  damages  which  the  coal  company  might 
see  fit  to  claim.  While  we  do  not  undertake  to  say  that  a  railroad 
company  may  not  justify  a  fi.ted  rebate  in  favor  of  a  particular 
shipper  by  showing  a  liquidated  indebtedness  to  such  shipper 
which  the  allowance  of  the  rebate  was  intended  to  settle,  it  would 
practically  emasculate  the  law  of  its  most  healthful  feature  to 
permit  an  une;[ptained,  indefinite,  and  unadjusted  claim  for  dam- 
ages arising  from  a  toi't,  which,  though  litigated  for  some  time, 
never  seems  to  have  been  prosecuted  to  a  final  determination  in 
the  courts,  to  be  put  forward  as  an  excuse  for  a  clear  discrimina- 
tion in  rates.  This  act  was  intended  to  apply  to  intrastate  trafiic, 
the  same  wholesome  rules  and  regulations  which  congress  two 
years  thereafter  applied  to  commerce  between  the  states,  and  to 
cut  up  by  the  roots  the  entire  system  of  rebates  and  discrimina- 
tions in  favor  of  particular  localities,  special  enterprises,  or  favored 
oorporations,  and  to  put  all  shippers  on  an  absolute  equality,  ear- 
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ing  only  a  power,  not  in  the  railroad  company  itself,  but  in  the 
railroad  commissioner,  to  except  "  special  cases,  designed  to  pro- 
mote the  development  of  the  resources  of  this  state,"  and  not  to 
prevent  the  railroad  company  "  from  making  a  lower  rate  per  ton 
per  mile,  in  car-load  lots,  than  shall  govern  shipments  in  less 
quantities  than  car-load  lots,  and  from  making  lower  rates  for  lots 
of  less  than  five  car  loads  than  for  single  car-load  lota''  The 
statute  recognizes  the  fact  that  it  is  no  proper  business  of  a 
common  carrier  to  foster  particular  enterprises,  or  to  build  up 
new  industries;  but,  deriving  its  franchise  from  the  legislature, 
and  depending  upon  the  will  of  the  people  for  its  very  existence, 
it  is  bound  to  deal  fairly  witli  the  public,  to  extend  them  reason- 
able facilities  for  the  transportation  of  their  persons  and  property, 
and  to  put  all  its  patrons  upon  an  absolute  equality.  Scofield  v. 
Railway  Co.,  43  Ohio  St  571;  3  N.  E.  Rep.  907 ;  Sanford  v.  Rail- 
road  Co.,  24  Pa.  St.  378 ;  Messenger  v.  Railroad  Co.,  36  N.  J. 
Law,  407;  McDuffie  v.  Railroad  Co.,  62  N.  H.  430.  So  opposed 
is  the  policy  of  the  act  to  secret  rebates  of  this  description  that 
it  requires  a  printed  copy  of  the  classification  and  schedule  of 
rates  to  be  posted  conspicuously  in  each  passenger  station  for  the 
use  of  the  patrons  of  tlie  road,  that  every  one  may  be  appraised, 
not  only  of  what  the  company  will  exact  of  him  for  a  particular 
service,  but  what  it  exacts  of  every  one  else  for  the  same  service, 
so  that  in  fixing  his  own  prices,  he  may  know  precisely  with  what 
he  has  to  compete.  To  hold  a  defense  thus  pleaded  to  be  valid 
would  open  the  door  to  the  grossest  frauds  upon  the  law,  and 
practically  enable  the  railroad  company  to  avail  itself  of  any  con- 
sideration for  a  rebate  which  it  considers  sufficient,  and  to  agree 
with  the  favored  customer  upon  some  fabricated  claim  for  dama- 
ges, which  it  would  be  difficult,  if  not  impossible,  to  disprove. 
For  instance,  under  the  defense  made  by  this  company,  there  is 
nothing  to  prevent  a  customer  of  tlie  road,  who  has  received  a 
personal  injury,  from  making  a  claim  against  the  road  for  any 
amount  he  chooses,  and  in  consideration  thereof,  and  of  shipping 
all  liis  goods  by  that  road,  receiving  a  rebate  for  all  goods  he  may 
ship  over  the  road  for  an  indefinite  time  in  the  future.  It  is 
almost  needless  to  say  that  such  a  contract  could  not  be  supported. 
There  is  no  doubt  of  the  general  proposition  that  the  release  of 
an  unliquidated  claim  for  damages  is  a  good  consideration  for  a 


promise,  as  between  the  parties,  aud  if  no  one  else  were  interested 
in  the  transaction  that  rule  might  apply  here ;  bat  the  legislature, 
upon  grounds  of  public  policy,  and  for  the  protection  of  third 
parties,  has  made  certain  I'equirementa  with  regard  to  equality  of 
rates,  which  in  their  practical  application  would  be  rendered  nu- 
gatory if  this  rule  were  given  full  effect  For  this  reason  we  think 
the  railroad  company  is  in  error  in  its  assumption  that  "if,  in  the 
honest  judgment  of  the  officers  of  the  defendant  company  who 
made  the  contract,  the  considerations  which  entered  into  it,  and 
upon  which  alone  it  was  made,  were  sufficient  to  warrant  the  com- 
pany to  pay  back  to  the  Marshall  Company  forty  cents  per  ton  for 
each  ton  it  shipped  for  five  years,  that  is  enough."  This  is  but 
e  restatement,  in  different  language,  of  a  comment  made  by  the 
court  below  in  its  opinion,  that  "the  whole  answer  amounts  only 
to  this:  that  the  Marshall  Company  is  allowed  less  rates  than 
pther  shippers  are  required  to  pay,  upon  considerations  which  are 
satisfactory  to  defendant ;  and  it  is  obvious  that  this  is  no  answer 
to  a  complaint  of  unlawful  discrimination."  If  reasons  of  public 
policy  dictate  that  the  schedule  rates  shall  be  posted  conspicuously 
in  each  railway  station,  it  is  no  less  important  that  the  customers 
of  the  road  should  have  the  means  of  ascertaining  whether  any 
departure  from  such  rates  in  fa\'or  of  a  particular  shipper  is  justified 
by  the  facte.  Such  a  method  is  cont«plated  by  the  act,  in  providing 
that  no  discrimination  of  this  kind  shall  be  made  without  the 
written  approval  of  the  railway  commissioner.  It  was  evidently^ 
designed  to  put  it  in  the  power  of  the  commissioner  to  permit 
such  discrimination  to  be  made,  possibly,  in  a  case  like  the  present 
one,  if,  in  bis  opinion,  the  circumstances  seem  to  warrant  it. 

2.  The  second  assignment  of  error  is  taken  to  the  admission  of 
certain  letters  of  Taggart  and  Kimball. 

Upon  the  trial  of  the  case  before  a  jury  the  plaintiffs  gave  evid- 
ence tending  to  show  that  tlie  Jackson  Coal  Company  was  opera- 
ting mines  at  Canfield,  thirty-six  miles  from  Denver,  and  was 
charged  by  defendant  one  dollar  per  ton  for  transportation,  and 
that  another  railroad  company,  which  ran  across  the  mine,  chained 
the  same  rate.  There  was  also  testimony  showing  the  amount 
shipped  by  plaintiffs  over  defendant's  road  to  have  been  12,961 
tons,  for  which  they  paid  one  dollar  per  ton.  Plaintiffs  thereupon 
called  E.  S,  Taggait,  nho  resided  in  Denver,  and  had  been  en- 
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gaged  in  the  coal  trade  (or  several  yeara  selling  tbe  prodact  of  tbe 
Fox  Coal  Company,  which  shipped  ils  coal  at  the  same  station  as 
tlie  Marsliall  Company,  and  was  charged  one  dollar,  and  who 
testified  that  upon  information  received  by  him  of  the  rebate  al- 
lowed to  the  Masrhall  Company,  through  the  proceedings  of  a 
commissiofi  appointed  to  investigate  the  affair,  he  wrote  to  the 
president  of  the  defendant,  and  also  to  T.  L  Kimball,  the  general 
traffic  manager  and  official  head  oE  the  defendant  company.  The 
letter  lo  Kimball,  with  the  reply,  was  objected  to  upon  tlie  ground 
tliat,  the  demurrer  lo  the  second  answer  having  been  sustained, 
any  statement  of  the  way  in  which  the  defendant  acted  relating 
to  that  defense  was  immaterial,  irrelevant,  and  incompetent,  which 
objection  was  overruled,  and  defendant  excepted.  The  letter  from 
Kimball  to  the  witnesa  Taggart  purported  to  be  areply  to  a  letter 
from  Taggart  to  the  president  of  the  road,  and  stated  generally 
that  the  contract  with  the  Marshall  Company  was  made  under 
circumstances  entirely  dissimilar  to  those  existing  between  the  Fox 
Coiiijiany  and  the  Union  Pacific,  and  in  consideration  of  tlie  com- 
pany's furnishing  the  railroad  coal  for  Us  own  use  at  not  exceeding 
$1,25  per  ton,  and  also  in  compromise  and  settlement  of  a  claim 
against  the  company  for  somesixty-odd  thousand  dollars.  Taggart's 
reply  thereto,  dated  August  20,  1887,  stated  the  claim  from  bis 
standpoint,  and  that  he  had  been  advised  by  the  very  highest  legal 
sources  that  the  contract  was  without  warrant,  and  clearly  in  viola- 
tion of  law,  and  further  insisted  upon  bis  claim  for  the  repayment 
of  forty  cents  per  ton.  If  there  were  any  objections  to  the  admis- 
sion of  Kimball's  letter  upon  the  ground  that  the  letter  to  which 
it  was  a  reply  was  not  produced,  tliat  objection  was  met  by  tbe 
production  of  that  letter  upon  cross-examination, — a  letter  which 
appears  to  have  been  written  July  25,  1887,  to  Mr.  Adams,  presi- 
dent of  the  road  at  Boston.  Tiie  witness  stood  in  the  »tme  position 
as  ihe  plaintiffs  with  respect  to  defendant,  and  had  also  brought 
suit  against  it  to  recover  the  shme  rebate  which  had  been  allowed 
to  tlie  Marshall  Company,  and  which  plainti^  were  suing  to 
recover  in  this  case.  Assuming  the  corespondence  to  have  been 
between  different  parties,  and  therefore  irrelevant,  it  is  not  easy 
to  perceive  how  it  could  have  prejudiced  the  defendant,  as  Kim- 
ball's letter  was  a  mere  iteration  of  the  defense  set  up  in  the  an- 
swer, and  put  forward  at  tlie  trial,  and  Taggart's  reply  thereto,  if 


irreievaot,  was  not  improper,  or  prejudicial  to  the  defendanL  If 
the  witnesses  had  an  oral  conversation  with  Mr.  Kimball,  the 
manager  of  the  defendant  company,  there  can  be  no  doubt  tiiat 
such  conversation,  and  the  whole  of  it,  would  have  been  admis- 
sible, as  both  Tu^art's  claim  and  defendant':^  stood  precisely  upon 
the  same  looting,  and  if  this  demand  and  refusal,  instead  of  being 
oral,  was  by  correspondence,  it  would  seem  to  be  equally  admis- 
sible. As  Kimball's  letter  stated  clearly  the  position  of  the  de- 
fenJaat  with  regard  to  both  these  claims,  it  is  difficult  to  see  how 
it  could  be  prejudiced  by  its  production. 

3.  The  third,  fourth  and  fifth  assignments  of  error  are  taken 
upon  the  same  ground  to  the  action  of  the  court  in  refusing  to 
allow  the  witnesses  Taggart  and  Rubridge  to  testify  as  to  what  it 
cost  to  get  out  the  coal,  and  put  it  on  the  oars  at  the  Marshall 
mine,  and  in  ruling  out  testimony  showing  that  by  reason  of -luch 
cost  the  Marshall  Company  actually  paid  at  least  one  dollar  per  ton 
for  coal  carried  by  defendani. 

At  the  time  witness  Taggart  was  asked  this  question,  the  case 
stoitd  in  this  position  :  A  demurrer  to  the  second  answer  of  the 
defendant,  setting  up  its  excuses  for  the  rebate,  had  been  sustained, 
and  the  case  set  for  trial  upon  the  complaint  and  the  denials, — in 
other  words,  upon  the  genenil  issue.  Plaintiffs  had  sliown  that 
they,  as  well  as  the  Jackson  &  Fox  Coal  Company,  had  paid  one 
dollar  per  ton,  and  had  shown  the  rebate  paid  to  the  Marshall 
Company,  but  the  contract  had  not  been  put  in  evidence,  though 
the  witness  Taggart  had  sworn  that  he  knew  "that  defendant  set 
up  in  bar  of  plaintiffs'  claim  a  contract  that  they  had  with  the 
Marehall  Company  in  consideration  of  the  Marshall  Company 
supplying  them  with  coal  at  a  given  price, ^rauch  below  the  price 
at  which  they  could  mine  it,  or  get  it  out  of  the  mines, — and 
further,  in  seitlement  of  an  old  lawsuit  they  had  ;"and  the  record 
then  states,  in  a  very  blind  way,  that  "the  witness  gave  further 
testimony  showing  that  Kimball's  testimony  as  to  its  own  uses, 
and  not  exceeding  $1.25  per  ton,  which  was  then  coating  plaintiffs 
and  others  about  $1.50  to  mine,  and  commercial  coal  at  not  ex- 
ceeding $1.40  per  ton,  at  a  time  when  other  producers  asked  $1.60 
per  ton, — that  was  making  a  difference  of  from  twenty  to  twenty- 
five  cents  per  ton  on  every  ton  of  coal  tlian  what  it  cost"  De- 
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fendant^s  counsel  here  asked  :  '^  As  a  matter  of  fact,  do  you  know 
what  it  did  cost  to  get  out  a  ton  of  coal,  and  put  it  on  cara  at  the 
Marshall  or  Fox  mine  ?'*  This  was  clearly  immaterial,  as  it  was 
no  excuse  for  a  rebate  that  the  coal  cost  more  or  less.  The  right 
of  a  railroad  to  charge  a  certain  sum  for  freight  does  not  depend 
at  all  upon  the  fact  whether  its  customers  are  making  or  losing  by 
their  business. 

The  next  witness,  Robert  H.  Rubridge,  who  had  been  the  treasurer 
and  assistant  secretary  of  the  Marshall  Company,  testified  that  from 
November  1, 1885,  to  August  1, 1887,  there  was  shipped  from  the 
Marshall  mine  to  Denver  67, 863  tons,  upon  which  a  rebate  of  forty 
cents  per  ton  was  allowed.  Upon  cross-examination  he  testified 
that  that  rebate  was  allowed  in  consideration  "of  our  giving  an  in- 
demnity bond.  Our  company  gave  an  indemnity  bond  protecting 
the  Union  Pacific  from  all  claims  on  account  of  a  damage  suit 
against  them  amounting  to  about  $65,000,  for  which  they  had 
attachments  on  some  of  the  rolling  stock  and  ties  and  half  a  mile 
of  track  of  the  Denver,  Western  &  Pacific.  *  «  *  ^^e  were 
to  give  them  coal  at  cost  for  the  company's  use,  but  not  to  exceed 
at  any  time  $1.25  per  ton,  and  also  to  give  them  coal  for  com- 
mercial use  at  not  exceeding  $1.40  per  ton ;  that  is,  for  Kansas, 
but  not  for  Denver."  This  oral  testimony  with  regard  to  the  con- 
tract was  objected  to  by  plaintiffs*  counsel  on  the  ground  that  the 
written  contract  should  be  produced, — an  objection  which  was 
overruled  by  the  court  There  was  evidently  an  attempt  here  to 
obtain  from  the  witness  a  statement  of  so  much  of  the  contract  as 
was  favorable  to  the  defendant,  and  at  the  same  time  not  to  put 
it  in  evidence,  since  the  contract  would  show  on  its  face  that  the 
coal  company  was  not  entitled  to  any  rebate,  unless  it  furnished 
the  railroad  company  200,000  tons  per  annum  for  transportaticn, 
— a  far  larger  amount  than  it  actually  did  furnish.  It  further 
appeared  that  the  contract  establishing  the  price  of  coal  was  not 
lived  up  to,  as  the  railroad  company  was  paying  anywhere  from 
$1.25  to  $1.75  per  ton, .  The  witness  was  then  asked  how  much 
it  cost  to  get  out  coal,  and  to  put  it  on  the  cars  for  the  use  of  the 
Union  Pacific  in  its  engines,  and  also  for  its  commercial  use  in 
Kansas. 

The  answer  to  this  question,  as  well  as  the  proposal  of  the  de* 
fendant  to  show  by  the  witness  that  the  cost  of  getting  out  the 


coal,  whicli  they  weie  obliged  to  turoisli  the  Union  Paeifio  under 
the  contract,  was  largely  in  excess  of  what  they  got,  was  properly 
ruled  out  The  relations  between  the  defendant  and  the  Mar. 
shall  Company  were  fixed  by  their  written  contract,  and  under 
that  contract  the  railway  company  was  entitled  to  a  certain 
amount  of  coal  at  $1.25  per  ton,  regardless  of  cost,  and  the  Mar- 
shall Company  was  not  entitled  to  a  rebate  unless  they  furnished 
200,000  tons  per  annum  for  sliipment  This  testimony  could 
only  have  been  offered  to  show  that  the  company  was  losing 
money  in  furnishing  the  coal  at  $1.25  per  ton,  and  therefore  that 
the  discrimination  in  their  favor  by  the  railroad  company  w.is  not 
unjusL  But  the  court,  having  sustained  the  demurrer  to  the  ans- 
wer setting  up  this  contract  upon  the  ground  that  it  constituted 
no  defense,  could  not  consistently  have  permitted  the  defendant 
to  introduce  oral  testimony  of  such  contract  for  the  purpose  oif 
enabling  it  to  rely  upon  such  stipulations  as  were  thought  to  be 
favorable  to  itself.  The  witness  had  stated,  in  answer  to  the 
question  why  the  rebate  of  40  cents  per  ton  was  allowed,  that  the 
consideration  for  doing  this  was  in  writing.  Plaintiffs'  counsel 
thereupon  objected  to  the  proposed  oral  evidence  of  the  contract 
as  incompetent ;  and  while  this  objection,  though  it  seems  to  us 
to  have  been  well  taken,  was  not  sustained,  and  the  witness  was 
permitted  to  give  certain  of  ila  stipulations,  the  court  was  at  lib- 
erty at  any  time  to  put  a  stop  to  tiiis  character  of  testimony,  or  to 
rule  out  any  further  questions  based  upon  it  The  whole  case 
virtually  turned  upon  the  demurrer  to  tliat  portion  of  tho  answer 
setting  up  this  contract  This  demurrer  having  been  sustained, 
the  defendant  should  not  have  been  allowed,  in  this  indirect  way, 
to  obtain  the  advantage  of  certain  stipulations  included  in  the 
contract 

4.  The  sixth  assignment,  that  the  court  erred  in  refusing  to  re- 
ceive in  evidence  tlie  release  of  the  Marshall  Company  to  the  de- 
fendant company,  cannot  bo  sustained,  for  the  same  reason.  This 
release,  a  copy  of  wliicli  is  given  in  the  record,  was  given  by 
the  Marshall  Coal  Mining  Company,  and  by  Langford  and  Mar- 
shall, the  previous  owners  of  the  mine,  to  the  defendant  railway 
company,  releasing  it  from  "all  actions  and  causes  of  action,  suits, 
controversies,  claims,  and  demands  whatsoever  for  or  by  reawn 
of  any  cause,  matter,  or  thing  arising  out  of  the  construction   of 


onj  railroad  across  tbe  property  of  either  of  ua  in  Boulder  and 
Jcfterson  counties,  Colorado."  It  is  obvious,  upon  the  principles 
hereinbefore  stated,  that  this  release  was  alK^ether  too  vague  and 
gcueral  to  serve  as  a  basis  for  inakiug  tbe  rebate  to  the  Marshall 
Company. 

After  some  other  testimony  as  to  prices  paid  by  other  com- 
panics,  and  of  unsuccessful  efforts  made  to  ascertain  why  the 
Marshall  Company  was  given  lower  rates  than  its  competitors,  the 
plaintiffs  rested.  The  defendant  put  in  no  testimony,  and  the 
case  was  committed  to  the  jury,  who  returned  a  verdict  for  $5,- 
481.34. 

5.  The  seventh  and  last  assignment  of  error  was  to  tbe  action 
of  the  court  in  refusing  to  grant  a  new  trial,  and  in  entering  a 
judgment  on  the  verdict,  because  there  was  no  sufficient  evidence 
to  support  the  verdict,  and  especially  to  sustain  it  as  to  the  amount 
of  damages.  FlaintiSd'  evidence  had  shown  that  the  Uar- 
shall  Company  had  been  receiving  a  rebate  upon  all  coal  trans* 
ported  by  it  to  Denver,  which  was  not  allowed  to  its  competitors 
in  business,  and  the  damages  sustained  by  the  plaiiitiSs  were 
measured  by  the  amount  of  such  rebate,  which  should  have  been 
allowed  to  them.  The  question  whether  they  lost  profits  upon 
tbe  sale  of  their  coal  by  reason  of  the  non-allowance  of  such  re- 
bates was  too  remote  to  be  made  an  element  of  their  damages. 
They  were  entitled  to  the  same  terms  which  the  Marshall  Com- 
pany would  have  received,  and  damages  to  the  exact  extent  to 
wliich  the  Marshall  Company  was  given  a  preference. 

There  was  no  error  in  the  action  of  the  court  below,  and  its 
judgment  is  therefore  affirmed.* 

DISCRIHINA- 

1.  ^le  word  "dlMcrlminAtlan"  aa  »ppllad  to  radlroada. — Hr.  Eiik- 
mnn,  In  Ills  liook  on  Rnilway  Rales,  and  Government  Control,  p.  96,  Bays:  "Tbe 
word  '  discriminalion,"  fn  modem  milway  literature  aud  discussion,  has  be- 
came perverted.  An  improper  meaning attnchcs  to  it ;  tlghllj  Interpreted,  it 
prpsitpposen  the  eierelse  of  a  discretion  at  once  wise  and  Balutnry  ;  the  4Ct  of 
(If^secUng  and  pliiring  in  proper  relation  the  component  par's  of  a  subJecL 
TV>r  instance,  ft  indicates,  wlien  applied  to  rales,  that  the  necessities  of  trade, 
and  the  equities  and  rights  of  all  concerned,  have  been  considered.  Dnfortn- 
BatAj,  thia  the  true  meaning  of  the  word,  no  longer  attachea  to  It.  It  hu 
"Reported  in  149  U.  S.  680 ;  13  8.  C.  Rep.  970. 


been  so  frequeotlj  prefixed  with  the  adjective  unjust ;  that,  iDseasiblj.  the 
people  have  come  to  attach  that  quallflcatioQ  to  it.  To  them  a  discrlmln  alive 
rate  U  synononioua  with  an  unfair  one.  The  word  has  thus  become  mislead- 
ing." These  remarks  are  uudoubtedlf  correct.  Diacri  mi  nation  In  the  abstract 
denotes  a  meritorious  act  or  faculty.  As  applied  to  railroad  transportatiou  it 
should  iudicate  a  Wise  and  proper  distinguisUlng  and  noting  of  differences  in 
tralttc  and  in  circumstances  and  couditioos,  and  the  regulating  of  tlie  charge's 
and  service  accordingly.  But  the  word  has  come  to  mean,  in  law  and  in  com- 
mon use,  the  giving  of  unjust  and  uodue  prefereuces  or  advantage*,  to  partic- 
ular shippers  or  IrafBc  to  the  detriment  oF  other  shippers  and  (raffle.  In  Web- 
slerthe  word,  as  applied  to  railroads,  is  defined  to  be  "  the  arblLniiy  impnsl- 
tion  of  unequal  tariSs  for  substantially  the  same  service."  But  the  word  Is 
not  confined  in  its  application  to  inequality  in  rales.  It  Is  applied  to  oUier 
matters  conoecled  with  the  service,  privileges  or  accommodations  afforded  by 
common  carriers.  This  will  abundantly  appear  from  the  authorities  hereafter 
cited.  Discrimination,  then,  aa  commonly  understood,  both  io  law  and  bythe 
general  public,  may  be  defined  as  a  preference  or  favoritism  aceorded  to  one 
and  denied  or  wlthhiOd  from  another  by  a  common  carrier  in  the  matter  of 
rates,  privileges  or  accommodations,  without  any  difference  in  circumstances 
or  conditions  to  Justify  it.  Jt  Is  thus  synonomous  witli  the  phrase  "unjust 
discrimination,"  as  used  in  statutes  and  coustilutions. 

8.  The  cmnmon  btir  a*  to  dl«CFlmin»tlon  by  common  e«iTiera> 
Tlewa  of  text  wiitara.— In  view  of  the  supposed  serious  conflict  of  author- 
ity upon  this  subject,  we  have  thought  It  worth  wlille  to  present  the  views  of 
the  leading  text  writera  upon  the  qu<  stion.  It  is  to  be  remembered  that  Ibey 
have  usually  given  their  opinions  with  all  the  authorities  before  them  and  after 
having  viewed  the  subject  In  all  Ita  various  bearings  and  relations.  We  sub- 
mit these  views  without  further  Introduction. 

"A  r^lroad  company,  being  under  a  public  obligation  as  a  common  carrier, 
and  being  Id  a  ceriain  sense  a  public  agent  in  consequence  of  tiolding  by  dele- 
gallon  the  power  of  eminent  domain.  Is  required  to  treat  the  public  with 
equality  and  fairness.  It  cannot  discriminate  in  liie  Iransjiortation  of  pcrscins 
and  merchandize  by  giving  special  privileges  to  one  which  it  denies  lo  another, 
or  by  charging  for  the  same  service  higher  rales  to  some  than  to  others." 
Pierce  on  Railroads,  d.  498. 
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contracts  for  a  less  rate  may  be  made  in  special  cases,  when,  under  all  the  cir- 
cumstances, the  discrimination  is  reasonable  and  just.  The  discrimination 
must  not  subject  others  to  unreasonable  disadvantages,  nor  must  it  be  made  in 
order  to  ^ive  one  individual  a  preference,  to  the  disadvantage  of  another,  or 
to  give  preference  and  advantage  to  one  locality  to  the  prejudice  of  another 
locality.  A  mere  discrimination  in  favor  of  a  customer  is  not  unlawful  unless 
it  is  an  unjust  discrimination."  1  Wood  Ry.  Chap.  X,  §  197,  2d  £d.,  p.  641. 
See  also  1  Ibid.  p.  12,  2  Ibid.  p.  1198,  8  Ibid.  p.  1671. 

"It  has  been  held  in  this  country,  where  there  is  no  statutory  regulation  af- 
fecting the  question,  that  common  carriers  are  not  absolutely  bound  to  charge 
all  customers  the  same  price  for  the  same  service.  But  as  the  rule  is  clearly 
established,  at  common  law,  that  a  carrier  is  bound  by  law  to  carry  everything 
which  is  brought  to  him,  for  a  reasonable  sum  to  be  paid  to  him  for  the  same 
carriage,  and  not  to  extort  what  he  will,  it  would  seem  to  follow  that  he  is 
bound  to  carry  for  all  at  the  same  price,  unless  there  is  some  special  reason  for 
the  distinction.  For,  unless  this  were  so.  the  duty  to  carry  for  all  would  not 
be  of  much  value  to  the  public,  since  it  would  be  easy  for  the  carrier  to  select 
his  own  customers  at  will  by  the  arbitrary  discrimination  in  his  favor.  Hence, 
it  was  held  at  an  early  day,  that  all  that  could  be  required  on  the  part  of  the 
owner  of  the  goods,  by  way  of  compensation,  was  that  he  should  be  ready  and 
willing  to  pay  a  reasonable  compensation,  and  to  deposit  the  money  in  advance 
if  required.  Carrying  for  reasonable  compensation  must  imply  that  the  same 
compensation  is  accepted  always  for  the  same  service,  else  it  could  not  be 
reasonable  either  absolutely  or  relatively."  2  Redfield  R.  R.  6  £d.  p.  101.  It 
is  proper  to  say  that  this  quotation  is  not  the  language  of  Judge  Redfield,  but 
is  in  a  section  added  bv  the  editor  of  the  6th  edition  of  the  work  referred  to. 

''The  obligation  of  railroad  companies  to  maintain  their  roads  in  operation 
for  the  use  of  the  public  necessarily  implies  an  obligation  not  to  exact  more 
than  reasonable  charges  and  tolls;  for  otherwise  the  public  might  be  deprived 
of  the  benefits  in  consideration  of  which  the  public  aid  was  granted.  It  is 
equally  clear  that  the  obligation  to  carry  for  the  public  includes  an  obligation 
to  carry  for  all  the  members  of  the  community  without  partiality/  2  Mor. 
Corp.  §  1117. 

Hutchinson  says  that  the  common  carrier  "is  required  to  carry  for  all  his 
employers  alike.  He  can  show  no  favors,  nor  make  distinctions  which  will 
give  one  employer  an  advantage  over  another,  either  in  the  time  or  order  of 
shipment,  or  in  the  distance  of  the  carriage, or  in  the  conveniences  or  accom- 
modations which  may  be  afforded."  Hutch.  Carr.  §  297.  And  in  reference  to 
discrimination  in  rates  he  savs:  "At  the  foundation  of  the  whole  matter  lies 
the  common  law  rule,  just  nud  well  settled,  that  in  each  particular  case  there 
shall  be  charged  a  reasonable  compensation  and  no  more.  In  this  as  in  eveiy 
other  case,  the  question  of  what  is  reasonable  depends  upon  the  circumstances 
of  each  particular  case,  and  this  ordinarily  become  a  question  of  fact.  A  rea- 
sonable compensation  in  each  case  does  not,  however,  necessarily  mean  abso- 
lute uniformity  of  rates  in  all  cases.  It  simply  requires  that  there  shall  be  no 
unreasonable  and  hence  no  unjust  discrimination."  Hutch.  Carr.  §  902.  In  a 
note,  presumably  by  Mr.  Freeman  in  11  Am.  St.  Rep.  p.  647.  it  is  said  that 
''it  is  a  general  and  well  established  principle  of  law  that  a  common  carrier  in 


tbe  performance  of  Lis  public  service  of  treosporUtlon,  caanot  make  uujual  or 
unreasonable  discrimlnBtiODS  between,  nor  give  undue  or  uuTessonable  prefer- 
encezi  to  persons  appljiog  to  bim  for  the  trttospoTtation  of  persons  or  goods, 
either  In  granting  carriage  to  some  and  not  to  oihera,  or  in  carrying  for  some 
at  less  rates  tlian  for  otbera." 

Tbe  same  views  are  supported  by  2  Beach  Priv.  Corp.,  §§  407,  BS3 ;  (  ook 
on  Stock,  etc.,  %  «74.  and  2  Am,  &  Bag.  Enc.  Law,  pp.  693,  789,  790.  Many 
works  upon  carriers,  milroads  and  corporations  conlalu  no  reference  to  iLe 
subject.  lu  none,  so  fur  as  we  hnvu  been  ablj  to  ascertain,  are  any  adverse 
views  expressed,  except  in  Mr.  Bennett's  edition  of  Story  on  Bailments,  where 
It  is  said  :  ''  But  at  common  law  a  common  carrier  of  goods  Is  not  under  any 
obligation  lo  treat  all  customers  equally.  He  is  bound  to  accept  and  carry  for 
all,  upon  being  paid  a  reasonable  compensation.  But  the  fact  Ihat  he  charges 
less  for  one  than  for  another  is  only  evidence  to  show  that  a  particular  charge  is 
unreasuDsble ;  nolbiug  more.  There  is  uothlug  la  the  common  law  to  hinder 
a  carrier  from  carrying  for  favored  individuals  at  an  uoreasonubiy  low  rate,  or 
even  gratis."  Story,  Bail,  §  608o.  This  is  a  seclion  added  by  Mr.  Bennett 
«nd  bas  not  the  sanction  of  Hr,  Story's  learning  and  opinion.  The  only  au- 
thorities referred  to  In  support  of  this  view  are  Fitchburg  R.  Co.  v.  Gage,  13 
Qray.  393  and  tbe  dicta  of  Blackburn,  J.,  in  Great  Western  liy.  Co.v,  Sutton, 
L  K.  4  H  L.  C.  237,  of  Byles,  J.,  in  Baiendale  v.  Eastern  Counties  R.  Co., 
4  C.  B.  U.  S.  88  :  93  E.  C.  L.  R.  «8,  and  of  Wllles.  J.,  in  Branley  v.  South 
Eastern  R.  Co  ,  13  C.  B.  U.  S.  SS  ;  104  E.  C.  L.  R.  63.  These  cases  will  be 
noticed  later  on. 

8.  Th«  oommoB  l»w  km  to  dlaerimlnmtlon  by  oonmoii  oarri«rs. 
Daelalatu.  We  present  these  decisions  in  the  order  of  the  states  represented. 
Giifarnia.  In  Cowden  v.  Pacific  Coast  Steamship  Co.,  04  Cal.  470;  29 
Pac.  Itep.  873.  the  defendant  operated  a  line  of  Hteamships  between  San  Fran- 
cisco and  San  Diego.  The  declaration  alleged  that  between  certain  dates  the 
plaintiff,  who  was  a  mcrcUant  at  Sau  Francisco,  bad  shipped  certain  merclian- 
dise  over  the  defendant's  line  and  had  paid  the  regular  schedule  rates  therefor; 
that  between  the  same  dates  the  defenrlant  bad  carried  for  another  merchaii- 
ot  the  same  place,  over  the  same  route,  goods  of  the  same  character  and  qiinn- 
tily,  for  a  rate  131  P^r  cent  less;  and  that  this  was  a  discrimination  against  the 
plaintiff.  The  declaration  was  In  due  form,  and  sought  to  recover  the  differ- 
ence between  what  the  plaintiff  had  paid  and  what  he  would  have  paid  at  the 
rate  charged  the  s  cond  merchant.  The  trial  court  sustained  a  demurrer  to 
the  declaration  and  this  Judgment  was  affirmed  by  the  supreme  court  In  banc. 
The  case  is  decided  upon  common  law  grounds.  The  conflict  of  authority  In 
this  country  is  referred  to  and  the  case  of  Johnson  v.  Railroad  Co.,  10  Fla. 
828,  Is  approved  and  followed.  This  case  Is  reviewed  below,  Tbe  court  then 
■ays  :  "  By  reason  of  the  variance  whli^h  exists  in  the  views  of  the  courts  of 
this  country  as  to  what  i'<  the  common  law  on  the  subject,  It  would  seem  that 
the  adjudications  of  the  common  law  courts  of  England  upon  such  a  matter 
should  have  pre-eminent  and  controlling  weight  with  the  courts  of  the  various 
states."  Tbe  court  refers  to  the  dieta  of  Blackburn  J,  In  Railway  Co.  v.  Sut- 
ton. L.  R.  4  H.  L.  Cos.  3L8  and  of  Byles  J.  In  Baxendale  v.  Railway  Co.  4  C. 
B.  N.  S.  TB,  which  are  hereafter  q<ioted  and  commented  upon,  and  coDcludes 
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as  follows  :  "For  the  foregoing  reason  the  court  concludes  that  the  com- 
plaint is  deficient  is  not  stating  that  the  charge  to  plaintiff  was  unreasonable ; 
and  that  the  allegation  of  discrimination  or  inequality  is  not  the  equivalent  of 
an  allegation  of  an  excessive  charge."  The  point  really  decided  is  that  the 
plaintiff  cannot  recover  back  any  part  of  the  sum  he  has  paid  for  carriage,  un- 
less he  has  been  charged  an  excessive  or  unreasonable  price,  and  that  the  mere 
showing  that  someone  else  has  been  charged  less  for  the  same  service,  does  not 
establish  that  the  charge  against  the  plaintiff  was  unreasonable  or  excessive. 
The  court,  however,  in  its  opmion  fully  sanctions  the  doctrine  that  the  law 
obliges  the  carrier  to  charge  all  persons  reasonably  but  not  to  charge  all  equally 
for  the  same  service  under  the  same  circumstances. 

Colorado.  The  constitution  of  Colorado  provides  that ' '  All  individuals,  as- 
sociations and  corporations  shall  have  equal  rights  to  have  persons  and  prop- 
erty transported  over  any  railroad  in  this  state,  and  no  undue  or  unreasonable 
discrimination  shall  be  made  in  charges  or  in  facilities  for  transportation  of 
freight  or  passengers  within  the  state,  and  no  railroad  company,  nor  any  lessee, 
manager  or  employe  thereof,  shall  give  any  preference  to  individuals,  associa- 
tions or  corporations  in  furnishing  cars  or  motive  power."  Art.  15,  g  6.  This 
was  held  to  be  merely  declaratory  of  the  common  law.  Bayles  v.  Kansas  Pac. 
R.  Co.,  13  Col.  181.  The  same  view  was  expressed  by  the  supreme  court  m 
Atchison  T.  &  8.  P.  Co.  v.  D.  &  N.  O.  R.  Co..  110  U.  S.  667. 

In  Bayles  v.  Kansas  Pac.  R  Co.  13  Colo.  181.  the  plaintiff  sued  on  a  con- 
tract by  which  it  was  agreed  that  he  should  ship  all  his  freight  over  the  de- 
fendants road  for  a  specified  time  and  pay  the  schedule  rates  and  should  re- 
ceive back  a  rebate.  The  suit  was  for  the  rebate.  On  a  demurrer  to 
the  declaration  the  supreme  court  held  that  the  contract  was  prima 
facie  valid,  that  it  did  not  appear  but  what  similar  contracts  were  made 
with  others  under  the  same  circumstances,  or  that  there  were  not 
peculiar  circumstances  and  conditions  which  justified  the  rebate.  And 
in  reference  to  the  common  law  principles  the  court  says:  "It  is  a  well 
settled  elementary  principle  of  the  law  of  common  carriers  that  mere  inequal- 
ity in  charges  does  not  amount  to  unjust  discrimination.  The  requirement  of 
the  law  is  that  the  charge  made  shall  be  reasonable.  A  claim  against  a  com. 
mon  carrier  cannot  be  predicated  upon  the  bare  fact  that  the  amount  paid  by 
one  is  greater  than  the  amount  paid  by  another.  At  common  law  the  question 
is  whether,  under  all  the  circumstances,  the  charge  is  reasonable.  Complete 
uniformity  of  charges  is  not  obligatory.  This  principle  prevails  in  all  states, 
except  where  it  has  been  modified  by  legislative  enactment.  In  the  administra- 
tion of  the  law  the  principle  itself  has  never  been  modified,  but  the  courts 
have  declared  in  many  cases  that  there  most  be  no  unjust  discrimination.  This 
too,  has  come  to  be  an  elementary  principle.  Charges,  theretore,  must  not 
only  be  reasonable,  but  equal,  when  the  circumstances  and  conditions  are  the 
same.  Privileges  tending  to  give  a  shipper  a  monopoly,  which  may  injurious- 
ly affect  those  engaged  in  like  pursuit,  are  declared  to  be  unjust.  C6ntracts 
which  tend  to  create  such  preferences  are  held  to  be  void  as  against  public 
policy.  These  principles  of  the  common  law  remain  in  full  force  in  practically 
every  state.  In  this  state  they  are  made  a  part  of  the '  organic  law,  from 
which  neither  the  courts  nor  the  legislature  can  depart." 


The  conrt  here  fully  commlta  itself  to  the  doctrine  that  the  charges  of  n 
common  carrier  must  not  ouly  bereaeoaable  hut  also  equal  for  the  same  eer- 
Tlce  under  the  same  ctrcumstancea  and  cooditloni.  Since  the  foregoing  was 
written  a  Bccond  appeal  in  ttie  some  case  lias  been  derided.  Kansas  Pacific  R. 
Co.  T.  Bayles,  S3  Pac.  Rep.,  744.  The  same  principles  are  reaffirmed.  The 
court  sajs:  "  A.t  common  law,  all  shippers  stand  on  an  absolute  equality  with 
reference  to  transportation  by  common  carriers,  and  no  such  carrier  has  the 
right  to  dlBcriminat«  in  favor  of  one,  as  against  another." 

Korida.  In  Johnson  v.  Paosacola  &Perdido  R  Co.,  10  FIs.  038,  0878), 
a  demurrer  to  pleas  was  carried  bacli  and  sustained  to  the  declaration  by  the 
supreme  court.  The  declaration  alleged  that  the  defenda-it  was  a  common 
carrier  of  lumber  and  other  merchandise,  between  Perdldo  bay  and  Pensa- 
cola  bay,  thai  between  July  I,  1874  and  March  1,  1877  It  compelled  the  plaint- 
iff to  pay  fifty  cents  per  ibousand  feet  on  4,400,000  feet  of  lumber,  shipped  by 
plaiotia  over  its  road.  In  excess  of  what  it  charged  the  Perdldo  Bay  Lumber 
Company  for  like  transportation  over  its  road  during  the  same  period,  and 
thereby  the  defendant  became  Indebted  to  the  plaintiff  In  the  sum  of  (2800, 
Ac.  The  case  was  decided  entirely  upon  common  taw  principles.  The  reas- 
oning of  the  court  will  appear  from  the  following  extracts  from  the  opinion  : 
"The  cases  stating  the  common  law  rule  are  simply  that  the  charge  must  be 
reasonable.  Thus  far  there  cannot  be  any  reasonable  difference  between  fair 
minds.  In  the  next  place,  the  right  to  have  the  service  of  the  common  carrier 
at  a  reasonable  rate  is  eammon.  Upon  a  tender  of  a  reasonable  compensation, 
unless  there  is  a  reasonable  ground  for  his  refusal,  In  case  of  refusal  he  will  be 
liable  to  an  action.  Under  such  circumstances  he  must  receive  and  carry  all 
goods  offered  for  transportation  (which  It  is  his  duty  to  transport,)  by  any  per- 
ipnahataxr,  upon  receiving  asultable  hire-  Looking  to  thecases,  and  rejectinft 
as  we  always  must  theorifofjuiiget  based  upon  ill  defined  dcflnttions  and  outside 
of  the  facta  before  them,  the  term  'common'  in  this  connection  is  used  as  contra 
distinguished  to  private  or  exclusive.  It  means  a  public  carrier  as  distinguish- 
ed from  a  private  carrier — a  carrier  simply  pro  hoe  via.  As  to  whether  a  car- 
rier is  public  or  private  is  the  method  by  which  you  measure  his  res  pons!  bill  ty. 
In  case  of  loss  or  damage  to  goods  by  a  carrier,  the  grounds  of  the  difference  of 
the  responsibility  depend  upon  whether  he  Is  a  public  or  n  private  carrier. 
Thecaseain  England  and  the  United  States  show  that  the  term  common  as  ap- 
plied to  carriers  means  simply  public  as  distinct  from  plicate.  The  term  com- 
mon does  not  measure  the  extent  of  the  right  of  each  or  Its  nature.  It  simply 
means  that  whatever  is  the  right  of  one  Is  the  right  of  all,  without  proposing  to 
define  what  is  the  right  of  any,  except  that  the  term  common  os  applied  to  car 
rlen  Involves  Uie  duty  and  obligation  lo  undertake  the  service,  while  (he  term 
private  as  applied  to  carriers  involves  discretion  in  the  matter.     *    •    • 

"Our  conclusions  arc  that,  as  againtit  a  common  or  public  carrier,  every  per- 
•on  has  the  same  right  ;  that  in  all  cases,  where  his  common  duty  controls,  be 
caaoot  refuse  A.,  and  accommodate  B.  i  tliaCall,  the  entire  public,  have  aright 
to  the  same  carriage  prr  tM  tamepriee,  ajidat  a  rtatonable  charge  for  tliem-viee 
jmform^ ;  that  the  commonness  of  the  duty  to  carry  for  all,  docs  not  involve 
a  commonness  or  equality  of  compensation  or  charge ;  that  all  the  shipper  can 
vol-  VIII — 89 
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ask  of  a  common  carrier  is,  that  for  tits  serviee  performed  he  shall  charge  no 
more  than  a  reasonable  sum  to  him;  that  whether  the  carrier  charges  another 
more  or  less  than  the  price  charged  a  particular  individual,  may  be  a  matter  of 
evidence  in  determining  whether  a  charge  is  too  much  or  too  little   for  the 
service  performed,  and  that  the  difference  between  the  charges  cannot  be  the 
measure  of  damages  in  any  case,  unless  it  is  established  by  proof  that  the 
smaller  charge  is  the  true  reasonable  charge,  in  view  of  the  transportation  fur- 
nished, and  that  the  higher  charge  is  excessive  to  that  degree.     The  obligations 
in  this  matter  must  be  reciprocal.     When  there  is  no  express  contract,  the 
common  law  action  by  the  carrier  against  the  shipper  is  for  a  quantum  meruit, 
and  the  liability  of  the  shipper  is  for  a  reasonable  sum  in  view  of  the  service 
performed  for  him.     What  is  charged  another  person  (in  this  case  the  amount 
charged  the  Perdido  Bay  Lumber  Company,)  or  the   usual  charge  made 
against  many  others  (the  freight  tariff)  is  mat'er  of  evidence  admissible  to  as 
certain  the  value  of  the  service  performed.    In  every  case  the  legality  of  the 
charge  is  established  and  measured  by  tlie  fxUue  of  the  service  peff^rmed^  and 
not  by  what  is  charged  another,  unless  what  is  charged  another  is  the  com- 
pensating sum,   in  which  event  it  is  the  proper  sum,   not  on  account  of  its 
equality,  but  because  of  the  relation  it  bears  to  t?te  value  of  t/ie  service  perf arm- 
ed as  an  adequate  compensation  therefor.     To  sum  the  whole  matter  up,  the 
common  law  is  that  a  common  carrier  shall  not  charge  excessive  freights.    It 
protects  the  individual  from  extortion,  and  limits  the  carrier  to  a  reasonable 
rate,  and  this  on  account  of  the  fact  that  he  exercises  a  public  employment, 
enjoys  exclusive  franchises  and  privileges,  derived,  in  the  case  of  defendant 
here,  by  grant  from  the  state.    The  rule  is  not  that  all  shall  be  charged  equally; 
but  reasonably,  because  the  law  is  for  the  reasonable  charge  and  not  for  the 
equal  charge.     A  statement  of  inequality  does  not  make  a  legal  cause  of  action, 
because  it  is  not  necessarily  unreasonable.     It  would  be  a  strange  rule  indeed, 
which  would  authorize  a  shipper*  after  being  compelled  to  pay  his  freights  ac- 
cording to  established  rates  to  look  around  and  find  some  smaller  charge  for 
the  same  service  during  the  same  time,  which  may  be  either  as  a  gratuity,  or  a 
sale  of  service  at  a  non-compensating  rate,  or  less  than  the  reasonable  charge, 
and  claim  his  damages  according  to  this  difference,  based  upon  an  inequality 
not  general  in  its  character,   but  existing  only  by  virtue  of  a  charge  made  for 
the  same  service  against  one  other  person.     If  this  court  sanctions  the  doctrine 
of  absolute  equality,  and  then  measures  the  charge  by  the  difference  in  the 
charge  as  to  one  person  named  in  a  declaration,  which  does  not  negatiTe  a  fair 
inducement  or  consideration  for  the  difference,   it  must  sustain  such  a  rule  as 
that  stated. 

"  The  declaration,  to  be  good  in  law,  must  state  a  case  of  excessive  charge 
for  the  service  performed.  Where  it  simply  states  a  case  of  inequality  of 
charge,  it  states  no  cause  of  action,  for  the  smaller  diarge  may  be  less  than 
reasonable,  and  the  greater  charge  may  be  exactly  the  value  of  the  service  and 
the  reasonable  charge  for  the  transportation  furnished.  Whether  a  chaige 
made  by  A.  against  B.  is  reasonable  cannot  be  determined  by  estabUshiug  the 
charge  against  C.  for  the  same  service.  It  is  too  plain  for  argument  that  the 
higher  charge,  where  there  is  a  difference,  may  be  what  is  the  compensating 
sum,  and  the  lower  charge  may  be  too  small  for  the  service." 


Id  Indlui  Riv.  S.  S.  Co.  t.  Eut  Coast  Trans.  Co.,  2B  Fla.  387;  10  So.  Rep. 
480.  it  was  held  that  a  railroad  rompanf  having  a  dock  on  lodtan  river,  on 
which  118  track  and  tennlaHl  facilities  were  located,  could  oot  give  tjooesiMni- 
boat  companr  doing  buaioeaB  on  the  river  the  eiclusive  riglit  of  landiDg  at 
such  dock,  and  of  receiviog  aud  deliveritig  freight  and  paaseogers  to  and  from 
lis  lailroftd.  The  cases  of  New  England  Express  Co.  v.  Maine  Central  It,  Co., 
S7  Me.  188 :  Bipreaa  Co.  v.  Grand  Trunk  R.  Co.,  81  Me.  93 ;  Sandforf  v. 
Railroad  Co..  21  Penn.  St.  878  ;  Messenger  v.  Pennsylvania  R  Co.,  86  N.  J. 
L.  407  ;  37  N.  J.  L.  535.  and  McDuffee  v.  Ponland  &  P.  R.  Co.,  52  N.  H. 
430.  are  quoted  from  and  relied  upon,  and  these  are  all  of  them  coses  In  con- 
flict with  Johnson  r.  Railroad  Co.,  16  Fla.  023.  as  to  tlie  right  of  carriers  to 
make  dlscrlminatiog  rales  at  common  law.  The  Johnson  case  Is  not  referred 
to  at  all. 

Indiana.  Cleveland,  etc.,  R.  Co.  v.  Closser,  138  Ind.  348;  8  A.m.  R.  B. 
A  Corp.  Rep.  688 ;  Louisville,  etc.,  R.  Co.  v.  Wilson,  182  Ind.  517 ;  32  N.  B. 
Rep.  811.  The  former  of  these  cases  can  be  referred  to  in  these  reports.  The 
latter  case  more  fuUj  sanctions  the  rule  of  equality  as  a  common  law  principle. 
The  facts  ware  these :  On  January  Ist.  1887,  the  defendant  raised  the  freight 
on  railroad  ties  from  certain  places  on  ila  road  to  Evanaville  from  $14  to  $34 
per  car  load.  At  the  same  time  It  made  a  contract  with  one,  Dlckeraon,  by 
which  It  gave  him  a  rate  of  914  per  car,  in  consideration  of  his  agreeing  to 
■hip  not  less  than  COO  cars  per  month,  and  to  sell  the  defendant  tics  at  twenty- 
flve  cents  each.  Plalnllftt  afterwards  shipped  some  three  hundred  and  fifty 
care  and  paid  the  higher  rate.  The  effect,  however,  of  the  arrangement  with 
Uickerson  was  to  give  him  a  monopoly  of  the  business.  Plaintiffs  sued  to 
recover  the  difference  as  an  overcharge,  and  a  judgment  for  plaintiffs  was 
affirmed.  In  course  of  the  opinion  the  court  eays:  "It  is  not  true  that  a 
railroad  company,  engaged  in  the  buslnen  of  a  common  carrier,  possesses  the 
same  liberty  to  make  contracts  for  its  profit  in  carrying  freight  and  passengers 
that  a  private  person  engaged  in  private  business  possesses  In  making  con- 
tracts In  relation  lo  private  affairs.  Railroad  companies  are  granted  charters 
and  are  given  the  right  of  eminent  domain,  because  when  the  road»  are  con- 
structed, though  owned  by  the  corporation,  they  are  nevertheless  fnr  public 
use.  and  are,  in  a  qualified  sense,  public  highways.  Every  one  constituting  a 
part  of  the  public  for  whose  use  they  are  constructed  is  entitled  to  an  equal 
and  impartial  participation  in  the  use  of  the  facllitlee  for  iransportatinn  which 
they  afford.  While  power  to  flx  rates  la  conferred  upon  them  by  law.  such 
rales  are  always  open  to  Investigation  by  the  courts,  for  It  is  an  elemen- 
tary rule  that  common  carriers  can  charge  no  more  than  a  reasonable  compen- 
aaiion  for  the  services  perfgrmed.  While  it  is  true  that  there  is  apparently 
some  conflict  in  the  authorities,  the  principles  here  announced,  we  think,  are 
8np[>ortcd  by  Ihe  weight  of  authority.  Root  v.  Railway  Co.,  114  N.  T.  800 ; 
!!1  N.  E.  Rep,  408;  E^ipress  Co.  v.  Maine  Central  R.  Co.,  57  Me.  188;  Sco- 
field  V.  Railway  Co..  4S  Ohio  St.  671  ;  8  N.  E.  Rep.  907  ;  Sanford  v.  Railway 
Co.,  24  Peon.  St.  878i  Hayes  v.  Pennsylvania  Co.,  13  Fed.  Rep.  800;  Attor- 
ney Qeoeral  v.  Railway  Co.,  85  Wis,  426;  Samuels  v.  Railway  Co,,  81  Fed. 
Rep,  67  ;  Providence  Coal  Co.  v-  Prov.  &  W,  R.  Co.,  I  Int.  St.  Com.  lin. 
A  writer  on  railway  law  thus  espressea  the  general  rule  r    '  Rdlways  are  hi-ld 


to  the  ttrictest  Impttrliality  in  tbe  cooduct  of  tbeir  busiaeas.  In  wtthboldiDK  all 
privileges  or  preferences  from  one  customer  wbict  are  not  extended  to  all 
others,'  1  Wood  Ry.  Law,  5M." 

liliaoii.  Tbe  Illiooia  casee  have  mostly  been  decided  under  statutes.  Tbe 
opinion  is  frequently  expreased  la  tbe  cases  tbat  all  unjust,  unreasonable  uod 
ifbltrary  discriminations  are  forbidden  by  tbe  common  law.  "  Aootber  nelt 
settted  rule  of  the  common  Isw  In  regard  to  carriers  is  that  tbey  sball  noi 
exercise  any  unjust  and  injurious  discrimJDatloD  between  individuals  fa  their 
rates  of  toll."  Cbfcago  &  A.  R.  Co.  v.  People,  67  111.  11,  17.  ■■  Unjust  dis- 
crimination by  common  carrieis  was  not  sanctioned  by  tliecommon  law."  iu- 
diaospolls,  etc.,  R.  Co.  t.  Ervin.  118  III.  250,  255  In  Bt.  Louis,  etc.,  R.  Co. 
T.  Hill,  14  III.  App.  S79,  581.  585,  which  is  a  carefully  considered  case  by  Ihe 
appellate  court  It  la  said:  "  There  Is  some  conflict  in  the  authorities  as  to  the 
extent  to  wbicb  the  common  law  rule  goes  in  prohibiting  discrimination  by 
common  carriers.  They  all  agree,  tbat  all  discriminations  are  not  forbidden, 
but  only  those  that  are  unreasonable  and  unjust.  Tbey  also  all  agree,  that  as 
tbey  are  carriers  for  hire  indifferently  for  all  persons,  there  are  some  discrim- 
Inations  tbey  may  not  make,  and  they  are  required  (o  serve  all  who  properly 
apply  for  transportation,  and  In  the  order  of  their  applications.  The  point  at 
friction  In  the  authorities  Is,  as  to  whether  tbe  common  taw  rule  against  unjust 
and  arbitrary  discriminations  requires  an  equality  of  charge.  Some  of  tbe  couns 
hold.  In  substance,  tbat  all  have  a  right  to  the  same  carriage  and  at  a  reasonable 
price  for  the  service  performed,  but  tbat  the  commonness  of  the  duty  to  carry 
for  all,  does  not  involve  a  commonness  or  equality  of  charge;  and  that  all  the 
shipper  can  ask  the  carrier  is  that  he  shall  charge  him  no  more  than  a  reason- 
able sum.  Filchburg  R.  R.  Co.  v.  Gage,  12  Gray,  883;  Johnson  v.  P.  &  P.  R. 
Co.,  ISFla.  623.  The  English  authorities  are  to  the  effect  that  at  common  law 
the  common  carrier  la  not  bound  to  carry  at  equal  rates  for  all  customers  Id 
like  condition;  and  the  English  cases  to  the  contrary  cited  by  tbe  appellees,  are 
based  either  upon  some  general  or  special  statute.  However,  the  decided  weight 
ot  American  authority  holds,  that  tbe  common  law  requires  Ibat  tbe  charges 
must  be  equal  to  all  for  the  same  service  of  transportation  under  like  circum- 
stances. Sandford  v.  R.  R.  Co.,  24  Penn.  St.  878;  Shipper  v.  Penn.  Co.,  47  Penn. 
St.  338;Raganv.  Aiken,  9  Am.  &  Eug.  Ry.  Css.  201;  Messenger  v.  Penn.  R.  Co.. 
36N.  J.L.  407;Vincenlv.  C.&A.  R.  Co.,49Ill.88;C.  &N.  W.  R.  Co.  v.  Peo- 
ple, 58  III.  365;  C.  &  A  R.  Co,  v.  People,  87  III.  11.  The  common  law  rule  as 
announced  in  these  cases  is  an  Inhibition  of  adiSerent  compensation  from  various 
pereons  for  the  same  or  an  identical  service  under  identical  conditions.  In  Smith's 
Leading  Cases,  p.  174,  tbe  rule  Is  stated  by  bim  tobe  that  the  hire  charged  must 
be  no  more  than  a  reasonable  remuneration  to  the  carrier,  and.  consequently,  not 
more  to  one  than  to  another  for  the  same  service." 

ScenlsoVlncentv.  Cbicago&A.R  Co., 49111.88;  Peop!eT.Chicago& A  R. 
Co..  55  III.  Ill:  C.  &N.  W.  R.  Co.  v.  People  56  III.  365;  Great  Western  R.  Co. 
V.  Burns.  60  III,  ZM;  T.  W.  A  W.  R.  Co.  v.  Elliott,  76  111.  67;  Erie  &  Paclflc  Dis- 
patch Co.  v.  Cecil,  lia  III.  180;  Illinois  Central  R.  Co.  v.  People,  ISl  III.  SOi; 
Chicago,  etc,,  R.  Co.  v.  Suffern,  129111,  374;  Illinois,  etc.,  R.  Co.  v.  Beaird,  84 
111.  App.  822;  Louisville,  etc..  R.  Co.  v.  Crown  Coal  Co..  48111.  App.  228. 

lowt.  luCookv.  Chic^o,elC-,R.  Co.,  8  Am.  H.  R.  &  Corp.  Rep,  SSO.tbesoH 
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WBBbcougbt  U)  recover  back  excessive  charges  paid  by  ibeplaiuiiSs  on  shipments 
of  live  slock.  Tbe  plaintiffs  bad  pnidacbedu1erate:i  but  tlie  defendant  had  dis- 
criininaled  in  favor  of  otbet  sliippers  b;  allowing  them  a  secret  rebate.  The  suit 
woa  sustained  on  cummou  law  principles.  Afterquotingfrom^tory,  Wood,  ttcd' 
field  aud  Hutchinson,  Ibe  court  says:  "  An  examination  of  tlie  authorities  cited 
by  these  learned  authors,  leaves  no  doubt  that  a  common  carrier  has  no  right  to 
niike  unreasonable  charges  for  his  services,  and  that  he  cannot  lawfully  make  un- 
just discrimination  belween  I  lis  customers."  A  difference  in  rules  for  wliich  there 
is  no  good  reason  is  held  to  beau  unjust  discrimination.  Tbc  case  In  effect  holds 
Uiat  the  common  law  enjoins  equality,  except  when  there  are  differences  in  the 
circumsiances  or  conditions.  See,  also,  Uarsli  v.  Chicago,  R.  I,  &  P.  R.  Co.,  79 
Iowa.  333;  41  N.  W   Rep.  563. 

Kent-ieks/.  8ee  McConnell  v.  Pedigo.  a  Am.  R.  R.  &  Corp.  Rep.  711. 

Loiiiiiaaa.  In  BclipseTowboat  Co.  v.  PoatcharlrainR.  Co.,24  La.  Ann.  l,lhe 
opinion.  In  effect,  approves  the  doctrine,  as  to  the  common  kw.  laid  down  in 
Fitchburg  R.  Co.  v.  Gage.  13  Gray,  393,  hereafter  rett-rred  to.  The  defendant 
operated  a  short  railroad  from  New  Orleans  to  LakePontchatrain.  The  point  de- 
cided was  that  the  company  might  lawfully  enter  into  a  contract  with  asteamboat 
compHoy  running  to  Mobile  lo  make  a  through  r,ite  from  New  Orleans  to  Mobile 
andrefuse  to  doso  with  any  other  steamboat  line,  though  the  rates  thus  received 
by  the  defendant  under  such  contract  were  much  less  than  the  regular  local  rate 
charged  to  all  others.     Talliaferro,  J, ,  dissented. 

Miiine.  The  case  of  New  England  Express  Co.  v.  Maine  Central  R.  Co.,  67 
Me,  138,  arose  under  a  statute  requiring  railroad  companies  to  give  all 
persons  engaged  in  Ihe  express  business  reasonable  and  equal  terms,  facili' 
ties  and  accommodations,  for  the  transponatioD  of  their  agents  and  mer- 
chandise. Prior  to  the  passage  of  the  statute  the  railroad  company  had 
made  a  contract  with  tlie  Eastern  Express  Company  by  wliicli  it  gave  the 
)atl«r  the  exclusive  rigbl  of  doing  an  express  business  on  its  road  for  four 
years.  The  contract  had  not  eiipired,  and  it  was  claimed  that  the  stalule 
could  i.ot  be  applied  so  as  to  impair  the  obligation  of  Ibe  contract.  But  the 
court  held  that  the  contract  was  void  at  common  law  because  it  made  an 
unjust  discrimination  in  favor  of  the  Eastern  Express  Company.  The  court 
goes  at  length  into  the  common  law  duties  of  carriers  and,  among  o'her 
things,  says:  '■Common  carriers  are  bound  to  carry  indifferently,  w  thin 
Ibe  usual  range  of  tlieir  business,  for  a  reasonable  compensation,  all  freight 
offered,  and  all  passengers  who  may  apply.  For  similar  equal  services  they 
are  entitled  to  ihe  same  compensation.  All  applyinghave  an  i  qual  right  to  be 
transported,  or  to  have  tlieir  freight  transported,  in  the  order  of  tbeir  applica' 
tion.  They  cannot  legally  give  undue  and  unjust  preferences,  or  make  unequal 
and  extravagant  charges.  Having  the  means  of  transportation,  Ibey  are  liable 
to  an  action,  if  they  refuse  to  carry  freight  or  passengers  without  Just  ground 
for  such  refusal.  •  •  •  The  very  definition  of  a  common  carrier  excludes 
the  idea  of  a  right  to  grant  monopolies  or  to  give  special  and  unequal  prefer- 
ences. It  implies  indifference  as  to  whom  tliey  serve,  and  an  equal  readlncM 
to  serve  all  who  may  apply,  and  in  tbe  order  of  their  application.  The  de- 
fendants derive  their  chartered  right  from  tbe  state.  They  owe  an  cquHl  dutf 
to  ettcb  citizen.     Tbey  are  allowi'd  to  Impose  a  loll,  but  it  is  not  to  be  so  lio* 
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poBed  u  Bpeclall^  to  benefit  ooe  and  Injure  another.  They  cannot.  haTlog 
the  meanj  of  tnusporting  all,  select  from  those  nho  may  applj,  some  wljom 
thej  will,  and  reject  others  wLom  they  can,  but  will  not  carry.  Tbey  cannot 
Ttgbtfulty  confer  a  monopoly  upon  indlviduaU  or  corporatloaB.  They  were 
created  for  no  sucli  purpose.  They  may  r^ulate  IraoaportatioD,  but  the  right 
to  regulate  gives  do  authority  to  refuse,  without  cause,  to  transport  certain  in- 
dividualB  and  their  baggage  or  goods,  and  to  grant  exclusive  priHIegca  of 
transportation  to  others.  The  slate  gave  then)  a  charter  for  no  Buch  purpose. 
Such  U  the  common  law  on  the  subject."  See  also  Inlernaliooal  Expreaa  Co. 
V.  Grand  Trunk  R.  Co.,  81  He.  92  ;  Railroad  Comrs.  v.  P.  &  O.  C.  It.  Co.,  63 
He.  266. 

Ma»tachuMtU.  One  of  the  earliest  cases  on  the  subject  is  thai  of  Filclilnirg 
R.  Co.  ».  Gage,  18  Gray,  888,  (1850).  The  railroad  company  sued  to  recover 
freight  charges  for  the  transportation  of  ice.  The  defense  was  that  the 
defendants  were  eutillcd  to  a  deduction  from  the  rate  chargL-d.  and  to  a  set'off 
OQ  account  of  overcharges  already  paid.  The  defendants  contended,  aod 
offered  to  prove,  "that  while  the  pWnliffs  were  transporting  the  ice  they  were 
at  the  aame  time  hauling  over  the  same  portion  of  their  road  various 
quantities  of  bricks  for  other  parlies  ;  that  ice  and  bricks  were  of  the  same 
chiss  of  freight,  and  that  ice  was  as  low  a  class  of  freight  as  bricks  in  regard 
to  the  risk  and  hazard  of  transportation ;  and  tlint  nhile  they  charged  the 
defendants  fifty  cents  per  ton  for  the  transportation  of  ice,  tliey  charged  other 
parties  only  twenty  cents  per  ton  for  alikeservice  in  reference  to  bricks."  Tliii 
evidence  was  ruled  out,  and  the  ruling  was  sustained  by  tbc  supreme  court. 
There  was  no  statute  which  applied  and  the  case  was  decided  according  to  tlie 
common  law,  in  reference  to  which  the  court  says;  "  The  principle  derived 
from  that  source  is  very  plain  and  simple.  It  requires  equal  j<istice  to  all. 
But  the  equality  which  is  to  be  observed  in  relation  to  the  public  and  to  every 
individual  consists  In  the  rustricted  right  to  charge,  iu  each  particular  case  of 
service,  a  reasonable  compensation  and  no  more.  If  the  carrier  cooSnea  him- 
self to  this,  no  wrong  can  bu  done,  and  no  cause  aHordcd  tot  complaint.  If, 
for  special  reasons,  in  isolated  cases,  tbc  carrier  sees  Gt  to  stipulate  for  the 
carriage  of  goods  and  mcrcliaudise  of  any  class  fur  individuals  for  a  certain 
time  or  in  certain  quantities  for  le«s  compensalion  than  what  is  Ihe  usual 
necessary  and  reasonable  rate,  he  may  undoubte.ily  do  so  without  thereby 
entitling  all  other  persons  and  parties  to  the  same  advantage  and  relief.  It 
could,  of  cours<;,  ranke  no  difTerence  whether  such  a  concession  was  in  relation 
to  articles  of  the  same  kind  or  belonging  to  the  same  general  clas-i  as  to  risk 
and  cost  of  tranapoi  tation.  The  defendants  do  not  deny  that  the  charges  made 
on  tliem  for  the  transportation  of  their  ice  was  according  to  the  rates  estab- 
lished by  the  directors  of  Ihe  company,  or  assert  that  the  compensation  chdmed 
is  in  any  degree  excessive  or  unreasonabU'.  Certainly  then  the  chargea  of 
the  plaintiffs  should  be  considered  legal  as  well  as  juat ;  nor  can  the  defend- 
anls  have  any  real  or  equitable  right  to  insist  upon  any  abatement  or  deduction, 
bccau^  for  special  leasoQS,  which  are  not  known,  and  cannot,  therefore,  be 
apprcciaied.  allowancca  may  have  been  conceded  in  particular  iitstances,  or  la 
reference  to  a  particular  seriea  of  services  to  olher  parties." 
At  the  same  time  the  court  decided  another  case,  which  was  heard  wlOi  tto 
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former,  and  was  a  suit  to  recover  for  the  transportation  of  ice,  and  like  the 
other  Id  all  respeciB,  except  Ihat  the  offer  was  to  prove  that  tlie  rote  charged 
thedefeDdanta  was  more  than  that  charged  other  parties  for  transportiDg  Ice  over 
the  same  portion  of  Uie  plaintiff's  road  during  the  ssme  time.  This  evkJence 
was  rejected,  and  the  ruling  sustained.  Filchljurg  R.  Co.  r.  Tudor,  12  Qray, 
899  note. 

This  view  of  the  common  taw  was  confirmed  in  Bpofford  v.  Boston  A  Me.  R. 
Co..  13'^  Uasa.  S26.  which,  however,  was  decided  under  a  statute.  See  ulso 
CommoDwealtU  v.  Eastern  B.  Co.,  103  Haas.  254,  258;  Sargent  v.  Boston  & 
Lowell  R.  Co.,  116  Mass.  410. 

Mifhigan.  In  Kalamazoo  Hack  &  Bus  Co.  v.  Sootsma.  84  Mlcli.  194 ;  47 
N.  W.  Rep.  607,  it  appeared  that  a  iBllroad  compan;  had  uodertaken  to 
give  to  the  plaintiff  certain  exclusive  privilegea  at  its  station  in  Ealftmazoo, 
in  comiection  with  the  operation  of  a  hack  and  'bus  line.  The  court  held  ihat 
the  company  was  precluded  from  doing  so  both  by  the  common  law  and  by 
statute.  The  plaintiff  sued  the  defendant,  who  was  a  business  rival,  for  an 
interference  with  his  eicluidve  privileges.  In  course  of  the  opinion  the  court 
says:  "But  independently  of  the  statute,  upon  principle,  the  plaintiff  could 
not  reoove  in  this  case.  A  railroad  can  make  all  needful,  reasonatile  rules  and 
regulations  concerning  the  use  of  its  depoU  and  grounds,  and  can  exclude  all 
persona  therefrom  who  have  no  business  with  the  railroad  or  passengers  going 
to  and  coming  from  the  trains  and  depots,  and  probably  can  prohibit  nil  persona 
from  soliciting  business  for  themselves  npon  Its  premises  ;  but  it  cannot, 
arbitrarlty.  admit  one  common  carrier  o(  passengers  or  freight  tu  its  depots  or 
grounds,  and  excluded  all  others,  for  no  other  reason  Ihan  that  it  is  for  its 
own  profit  or  pleasure.  Such  rule*  and  regulation*  mutt  touch  and  affect  all 
cUike" 

Miuauri.  In  Christie  v,  Missouri  Pac.  R.  Co.,  94  Ho.  4SS.  the  doctrines 
ennuciated  In  Scofleld  v.  Railroad  Co.,  48  Ohio  St.  071,  whlcli  is  referred  to  at 
length  below,  are  staled,  and  it  is  held  that  they  have  their  foundation  in  the 
common  law,  and  tliat  the  Missouri  statutes  on  the  subject  are  but  declaratory 
of  the  common  law.  To  same  effect  is  HcNees  v.  Missouri  Pac.  R.  Co.,  22 
Mo.  App.  224. 

Montana.  Montana  Union  R.  Co.  v.  Langlots,  9  Mont.  419 ;  34  Pac.  Rep. 
209.  This  case  Is  similar  to  the  Michigan  case  previously  noted  and  was  de- 
cided the  same  way.  Discrimination  between  hackmen,  expressmen.  &c..  was 
held  to  be  forbidden  by  "sound  reason,  public  policy,  and  the  general  prlnci' 
pies  of  law  governing  common  carriers,  as  well  a«  the  provisions  of  the  consti- 
tution." Theie  is  an  exlen  led  reference  to  this  case  in  7  Am.  R.  R.  &  Corp, 
Rep.  p.  716. 

NOiratka.  Bee  State  v.  Republican  Valley  R.  Co.  17  Neb.  647 ;  Stale  v. 
Missouri  Pac.  R.  Co..  3  Am,  B.  R.  &  Corp.  Rep.  82. 

New  H'trnpthire.  In  McDuffee  v  Railroad  Co.,  S2  N.  H.  480  the  plaintiff 
sued  for  damages  for  the  refusiil  of  the  defendant  to  afford  him  fHcillHes  for 
doing  an  express  business,  reasonably  equal  to  those  furnished  the  Eastern 
Express  Co.  The  suit  wns  sustained.  The  court  held  that  a  common  carrier 
is  a  public  carrier  and  excrci:ie.s  a  sort  of  public  nfflce.  "  Re  Is  under  a  legal 
obligation ;  others  have  a  corre-spoading  legal  right.     His  duty  being  public. 
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the  correlative  right  is, public,  the  public  right  la  a  common  right,  and  a  com- 
moD  right  stgoiflps  a  reneonablf  equal  right,"  The  common  taw  duties  of  car- 
riers are  eilensivelf  discussed  and  we  quote  from  tbe  opinion  as  follows: 

"  Equality,  in  llii:  sense  of  freedom  frum  unreasonable  discrimination,  being 
of  the  very  substuuce  of  tbe  common  right,  9U  individutl  is  deprived  of  bis 
lawful  enjoyment  of  the  caramon  right  when  be  is  subjecleil  to  unreasonsble 
and  injurious  discrimination  in  respect  to  terms,  facilities  or  accommodatioos. 
Tliat  is  not.  In  the  ordinary  legal  sense,  a  publle  highway,  in  wbicb  one  man  is 
unri-asooably  privileged  to  use  ii  convenient  path,  and  acother  is  unreasonably 
restricted  lo  the  gutter  ;  and  that  is  Qot  a  public  service  of  common  carriage, 
in  wiiicb  one  enjoys  an  uureasonoble  picfcrence  or  advantage  and  another 
Ruffersan  uareasoniililc  prejudice  or  disadvnntage.  A  denial  of  the  enlir«  right 
of  i^rvice  by  a  refusal  lo  eurry,  differs  if  at  nil.  in  degreeonly.  and  the  amount 
of  ditmngc  done,  and  not  in  the  easeniinl  legal  character  of  (he  act,  from  a 
denial  of  the  right  iu  part  by  an  uureasooable  discrimiDation  in  terms,  facilities, 
or  Hccommodatlons."  p.  450. 

''  The  question  of  reasonableness  of  price  may  be  aomething  more  than 
the  actual  cost  and  value  of  service.  If  the  actual  value  of  certain  transporta- 
tion of  one  buiidred  barrels  of  flour,  affording  a  reasonable  profit  to  tbe  carrier 
is  one  hundred  dollars  ;  if,  all  tbe  circumstances  that  ought  to  be  considered 
being  taken  into  account,  that  sum  ia  tbe  price  wbicb  ought  to  be  charged  for 
that  particular  service ;  and  if  tbe  carrier  charges  everybody  that  price  for 
that  service,  tbere  is  no  encroachment  of  tbe  common  right.  But  if,  for  Ibat 
service,  the  carrier  charges  one  merchant  oue  hundred  dollars,  and  another 
fifty  dollars,  tbe  common  right  is  as  mauifestly  violated  as  if  Ihc  laller  were 
charged  one  hundrel  dollars,  and  tbe  former  two  hundred.  •  •  *  A  service 
or  price  that  would  ollicriviae  be  reaanaalOe.  may  be  made  unreasonable  by  an 
unreasonable  discrimination,  because  such  a  discrimination  is  a  violaEinn  of 
the  common  right.  *  •  *  The  common  and  equal  righl  is  to  reasonable 
transportation  service  tora  rensonable  compensation.  Neither  the  service  nor 
tbe  price  is  necessarily  unreasonable  because  it  is  unequal,  in  a  certain  narrow, 
strict,  and  literal  sense  ;  but  that  is  not  a  reasonable  service,  which  is  unrea- 
sonably unequal.  Tbe  question  is  not  merely  whether  tbe  service  or  price  is 
absolutely  unequal  in  the  narrowest  sense,  but  also  whether  tlie  inequality  ii 
unreason^le  and  injurious.  There  may  be  acts  of  charity;  there  may  Iw  dif- 
ferent prices  for  different  kinds  or  amounts  of  service;  there  may  be  many 
differences  of  price  and  service,  entirely  consistent  with  the  general  principle 
of  rca.sonsble  equality  which  dis'lnguiahes  the  duty  of  the 
tbe  legal  sense,  from  the  duty  of  a  carrier  who  is  n( 
sense.  •  ■  "  It  au  apparent  discrimination  turn 
have  been,  not  a  discrimina'ion  in  tbe  performance  of  tbe  public  duly,  but  a 
private  charity,  there  is  an  end  of  Ihe  case.  But  If  an  apparent  discrimina- 
tion Is  found  lo  have  been  a  real  one.  the  question  is  whether  it  was  reasonable, 
and,  if  unreasonable,  whelber  the  party  compldning  was  injured  by  It."  p. 
453. 

This  case  was  disposed  of  on  demurrer  to  tbe  declaration.  The  deelAraticn 
was  held  good  in  substance  but  ceriain  araendmenls  were  Enggesled  In  order 
to  avoid  all  possible  quesiioo.    Tliere  was  a  statute  in  force  requiring  tkat  all 


persons  should  liavc  reasonable  and  equal  terms,  fnctlities  aod  accomm'xlalloiia 
for  the  transporlatioD  of  Ibemsclves,  Iheir  ageota.  sod  serTSDls,  aod  of  mtj 
mercliandise  uid  other  propertj,  upon  any  railroad  owned  and  opernted  In  tbe 
Slate,  but  this  was  beld  to  be  merely  declaratory  of  the  common  law  aud  .tbe 
aciiou  is  sustaioed,  rotliur  upon  cumiuou  kw  principles,  ibau  under  tbe  slutuii;. 
See  I'apeciall;  p.  469.    See  also  Concord  &  P.  R.  Co,  v.  Forsalth,  59  N.  H.  122. 

NeiB  Jtriey.  Tbe  subject  lias  received  very  elaborate  coDsideralbn  in  this 
slal«.  Id  Heaaeoger  v.  Peunsylvauia  R.  Co.,  86  N.  J.  L.,  407,  tlie  plain- 
tiffs Bued  upon  a  contract  by  wliicli  tliey  were  to  receive  on  all  live  stock 
sliipped  by  them  from  Chicago  and  Pittsbuig  to  New  York,  a  specifli.'d  sum 
less  than  the  regular  tariff  rates  and  less  thnn  the  lowest  rate  given  to  any  other 
sliipper.  The  supreme  court  iiel'l  tbal  tha  contract  was  against  public  policy 
and  void,  that  by  the  common  law  common  carriers  were  bound  to  cat  ry  for  all 
alike  and  that  the  rule  of  equality  applied  as  well  to  charges  as  to  other  mat- 
ters iu  the  service.     Bearsley,  C.  J.,  says: 

"Tbe  law  that  forbids  him  to  make  any  discrimination  in  favor  of  the  goods 
■of  A.  over  the  goods  of  B. ,  when  Hie  goods  of  bofli  are  tendered  for  carriage, 
must,  It  seems  to  me,  necessarily  forbid  any  discrimination  with  respect  to  the 
rate  of  pay  for  the  carriage.  I  can  see  no  reason  why,  under  legal  rules,  per- 
fect equality  to  all  persons  should  be  exacted  in  the  dealings  of  the  common 
carrier,  except  with  regard  to  the  amount  of  compensation  for  liis  services. 
The  rule  that  the  carrier  shall  receive  all  tbe  goods  tendered,  loses  half  Us 
value  OS  a  politic  regulation,  if  the  cost  of  transportation  can  be  graduated  by 
special  agreement  so  as  to  favor  one  party  at  tbe  expense  of  others.  Nor  would 
this  defect  in  the  law,  if  it  existed,  be  remeilied  by  the  principle  which  com- 
l<els  the  carrier  to  take  a  reasonable  hire  f<ir  his  labor,  because,  if  the  rale 
charged  by  him  to  one  person  might  be  deemed  reasonable,  by  chargicig  a 
lesser  price  to  another  for  similar  services,  he  disturbs  that  equality  of  rights 
among  his  employers  which  ii  is  the  endeavor  of  the  law  \o  effect.  Indeed, 
when  a  charge  is  made  to  one  person,  and  n  lesser  cliarge  far  precisely  the 
same  offices,  to  another,  I  think  it  should  be  held  tliat  the  higher  charge  is 
not  reasonable," 

It  was  furiher  held  that  railroad  companies  were  Invested  with  a  public 
character  by  the  manner  and  purposes  of  their  creation,  and  with  important 
prerogatives  and  franchises,  and  in  reference  to  these  it  is  said:  "  In  the  use 
of  such  franchises,  nil  citizens  have  an  equal  interest  and  equal  rights,  aud  all 
must,  under  tbe  same  circumstances,  be  treated  alike.  It  cannot  be  supposed 
that  It  was  the  leeislative  intention,  when  such  privileges  were  given,  that  they 
were  to  be  used  as  private  property,  at  the  discretion  of  the  recipient,  but.  lo 
the  contrary  of  lliis.  I  liiink  an  implied  condition  attaches  to  such  grants. 
that  they  are  to  be  held  as  a  guati  public  trust  for  the  benefit,  at  least  to  ■  con- 
siderable degree,  of  the  entire  community.  In  their  very  nature  and  constitu- 
tion, as  I  view  this  question,  these  cimtMnies  became,  in  certain  a.'tpects.  pub- 
lic agents,  and  tlie  consequence  is,  they  must.  In  the  exercise  of  their  calling, 
observe  to  all  men.  a  perfect  impsrtlallty." 

The  case  was  affirmed  by  the  court  of  errors  and  appeals  upon  all  Ebc 
grounds  taken  In  the  opinion  of  Beasi.rt.  C-  J..  In  tbe  supreme  court.  Mcs- 
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senger  v.  PcansylvaniA  R.  Co.,  87  N.  J.  L,  631.  In  the  opiDJOD  in  the  bigber 
court  it  is  said :  "  The  bustnesa  of  the  commoo  carrier  ii  for  the  publir.  and 
it  is  bis  dutj  to  serve  the  public  iDdlfferenilj.  He  is  entitled  to  a  reasoiulile 
compeoMtion,  but  on  the  payment  ot  th&t  be  ia  bound  to  c«ny  f^  whoever 
will  employ  him,  to  the  esleol  of  his  ability.  A  private  carrier  can  make 
what  contract  he  pleases.  The  public  have  no  interest  io  that,  but  a  service 
for  the  public  aecessarllj  implies  equal  treatment  in  its  perfonnance.  when 
Ihe  right  (o  the  service  is  common.  Beciuse  the  institutton,  so  tospeat.  i* 
public,  every  member  of  the  community  stands  on  an  equality  as  to  tbe  -.  iglit 
to  its  benefit,  and,  therefore,  tlie  carrier  cannot  diacriminate  between  indi- 
viduals for  wtiom  he  will  render  the  aervice.  Id  the  very  nature,  then,  of  his 
duty  and  of  the  public  right,  his  conductshould  be  equal  and  just  to  all.  So. 
also,  there  is  Involved  la  the  rtaiona^wit  of  his  compensatioa  the  same  prin- 
ciple. A  want  of  uniformity  in  price  for  Ihe  same  kind  of  service  under  like 
circumstances  Is  most  unreasonable  and  unjust,  when  the  rifcht  to  demand  it 
Is  common.  It  would  be  strange  if,  when  the  object  of  the  employment  is  Ihe 
public  benrit,  and  the  law  allows  no  discrimination  as  to  individual 
customers,  but  requires  all  to  be  accommodated  alike  as  individuals,  and  for  a 
reasonabte  rate,  that  by  the  indirect  mpana  of  unequal  pricea  some  could 
lawfully  get  the  advantage  of  the  accommodation  and  others  not.  Adtirct 
refusal  to  carry  for  a  reasonable  rale  would  involve  the  carrier  In  damages, 
and  a  refusal.  In  effect,  could  be  accomplished  by  unfair  and  unequal  charges, 
or  if  not  to  that  extent,  the  public  riglit  to  the  convenience  and  usefulness  of 
the  means  of  carriage  could  be  greatly  impaired.  Besides,  the  injury  is  not 
only  to  the  Individual  affected,  but  it  reaches  out,  disiurbing  trade  moat 
seriously.  Competition  tn  trade  is  encouraged  by  llie  law,  and  to  hIIow  anynne 
to  use  means,  established  and  intended  for  ihe  public  good,  to  promote  unfair 
advantages  among  the  people  and  foster  monopolies,  is  against  public  polti? 
and  should  not  be  permitted." 

"  I  certainly  agree  with  the  chief  justice  that,  in  Ihe  grant  of  a  franchise 
of  building  snd  using  a  puMIc  railway,  that  tliere  is  an  implied  condition  that 
it  Is  held  as  a  guoH  public  trust,  for  the  benefit  of  all  the  public,  and  that  the 
company  possessed  of  the  grant  must  exercise  a  perfect  impartially  to  all  who 
seek  the  benefit  of  tlic  trust.  It  ia  true  that  these  railroad  corporations  are 
private,  and,  in  the  nature  of  (heir  business,  are  subject  to  and  bound  by  the 
doctrine  of  common  carriers,  yet,  beyond  thnt,  and  in  a  peculiar  sense,  they 
are  entrusted  with  certain  functions  of  the  government  in  order  to  afford  the 
public  necessary  means  of  transportation.  The  bcstowment  of  these  fran- 
chises is  justified  cnly  on  the  ground  of  the  public  good,  and  they  must  be 
lielil  and  enjoyed  for  that  end.  The  public  good  is  common,  and  unequal  and 
unjust  favors  are  entirely  inconsistent  with  the  common  riglit.  So  far  as  their 
dut3'  to  serve  the  pulilic  is  concerned,  they  are  not  only  common  carriers,  but 
public  agents,  and  in  their  very  constitution  and  rclntloQ  to  the  public,  there 
is  necessarily  implied  a  duly  on  their  part,  and  a  rghl  in  the  public,  to  luive 
fair  treat:i;eut  and  Immunity  from  unjust  discrimination.  The  right  of  the 
public  is  equal  In  every  citizen,  and  tbe  trust  must  be  performed  m  as  to 
secure  and  protect  it." 


Three  Judges  concurred  in  tbis  decieion  In  the  supreme  court  and  nine 
judges  in  the  court  of  errors  and  appeals  and  tliere  were  no  dlssenta.  The 
same  doctrines  were  approved  and  applied  iu  Alwaler  v,  Delanare.  L.  &  W. 
H.  Co..  48  N.  J  L.  65,  in  wliicli  tlie  uoun  says:  "'At  this  day  it  would  be 
surpuSiious  to  enler  upoo  u  discuKsiou  lu  support  the  doctrioe,  so  well  settled, 
that  common  earners  are  public  agents,  transacting  their  business  under  an 
obligation  to  observe  equality  towards  every  member  of  the  community,  to 
serve  all  peisoos  alike,  without  giving  any  unjust  or  unreasonable  advaniagcs 
by  way  of  facilities  for  the  cririagu  or  rates  for  transporting  them.  "  Campare 
Htewan  v.  Lehigh  Valley  R.  Co.,  88  N.  J,  L.  505. 

JVnB  7oik.  The  cases  in  this  slate  are  not  very  decisive,  and.  as  said  by  the 
court  of  appeals  in  the  case  first  cited,  are  "exceedingly  meager."  In  Root  v. 
JJong  Island  It.  Co..  114  N.  Y.  IIOO,  the  suit  was  upon  a  contract  between  one 
Quinlsrd  and  the  defendant  company  by  which  the  former  agreed  to  construct 
upon  the  lands  ot  the  company  a  dock  and  cool  pocket,  ol  which  the  defend- 
ant was  to  have  the  use  of  a  part.  In  consideration  of  this,  the  defendant 
agreed  1o  transport  coal  for  Quinlard  io  carload  lota  at  a  rebate  of  fifteen  cents 
a  ton  from  lariS  rates,  to  give  QuiniArd  the  use  of  certain  yard  room  and 
office  room,  and  at  the  expiration  of  the  contract  to  purchase  the  structures  at 
an  appraised  valuation.  The  contract  was  to  continue  for  ten  years.  Quin- 
lard constructed  the  dock  and  pocket  at  an  expense  of  $17,000,  and  he.  and 
Lis  aHBlgnpe  shipped  large  quantities  of  coal  In  pursunnce  of  tht'  contract.  The 
contract  did  not  provide  for  the  shipment  of  any  specided  quantity  of  conl.  nor 
did  it  provide  that  no  similar  relmte  should  be  given  to  oihera.  The  suit  was 
for  the  rebates  and  the  defense  was  that  the  contract  was  agslnst  public  policy 
and  void.  The  plaintiff  recovered  a  judgment.  The  court  of  appeals  lield  that 
the  law  forbids  unjust  discrimjoalion,  that  whether  the  contract  in  question 
was  such  a  discrimination  was  a  question  of  fact,  that  as  this  fact  had  not  been 
found  by  the  court  below,  the  Judgment  must  be  nfflrmed.  unless  the  facts 
were  sich  that  the  contract  could  be  pronounced  an  unjust  discrimination  as  a 
matter  of  law,  and  on  this  point  held,  that,  under  all  the  circumstances,  the 
question  was  one  of  fact  and  not  of  law.     The  court  saja: 

"In  determining  tlie  duty  of  a  common  carrier,  we  must  be  reasonable  and 
just.  The  carrier  should  be  permitted  to  charge  a  reasonable  compensation  for 
the  goods  transported.  He  should  not,  however,  be  permitted  to  unreasonably 
or  unjustly  discriminate  against  other  individualsto  the  injury  of  their  business 
where  the  conditions  are  equal.  So  far  as  is  rensonable  all  should  be  treated 
alike;  but  we  arc  aware  tbat  absolute  equality  cannot  in  nil  cases  be  required, 
for  circuDasIance*  and  conditions  may  make  it  impossible  or  unjust  to  the  . 
carrier.  The  carrier  may  be  able  to  carry  freight  over  a  long  distance  at  a  less 
sum  than  he  could  for  a  short  distance.  He  may  be  able  to  carry  a  large  quan- 
tity at  a  less  rate  than  he  could  a  smaller  quantity.  The  facilities  for  loading 
or  unloading  may  be  different  in  different  plncee.and  the  expenses  may  lie  greater 
in  some  places  than  others.  Numerous  circumnlaoces  may  Intervene  which 
bear  upon  the  cost  and  expenses  of  transportation,  and  It  is  but  Just  to  tlie 
carrier  that  he  be  permillcd  to  take  these  circunislauces  into  consideration  in 
deiermloing  the  rate  or  amouni  of  his  conpensatlon.  His  charges  must,  there, 
fore,  be  reasonable,  and  lie  must  not  uojuslly  discriminate  t^aiost  others,  and 


in  determtDlng  whst  would  amount  to  uojust  ducriminatioo  &I1  the  facts  and 
clrcumsiaaces  must  be  taken  into  consideration.  Tbia  raiaea  a  questionof  fact 
which  must  ordinarily  be  determined  bj  Uie  trial  court." 

See  also  Elllmer  v.  New  York  Central  etc.,  R.  Co.,  100  N.  Y.  395;  Wiben 
V.  New  York  &  Brie  B.  Co.,  13  N.  Y.  2«;  People  v.  Railroad  Co.,  108  N.  Y. 
flS;  People  v.  Railroad.  104  N.  Y.  58. 

Ohio.  The  case  of  Scofield  v.  Railroad  Co.,  48  Ohio  St.  671,  cootaina  a  verr 
elaborate  review  of  autlioritieH  and  concludes  in  favor  of  tbe  propo^Lion  ibat 
commou  carriera  are  boujid  bj  the  common  law  to  gire  equal  rules  to  all  for  a 
like  service.  The  same  view  ia  fully  sustained  by  the  subseque-it  cases  of  SUte 
ex  ret.  etc.  v.  ClDcinnatti,  etc.  R.  Co.,  47  Ohio  St.,  130;  3  Am.  it.  R.  &  Corp. 
Rep.  lOa  and  Brundred  v.  Rice,  49  Ohio  St.  640;  7  Am.  R.  R,  &  Corp.  Rep. 
357.  As  tbesc  cases  are  reported  iu  tiie  series,  thej  need  not  be  referred  to  at 
length.  In  the  former  case,  Id  speaking  of  the  duty  of  the  defendants,  it  is 
said:  "as  common  carriers,  their  duty  is  to  carry  indifferent];  for  all  who  mar 
apply,  and  in  the  order  iu  whicb  tlie  application  is  made,  and  upon  the  same 

Pennti/luania.  InSaadfordv.  l{allroadCo.,24Pena.St.,  878,  Itappeared  that 
the  defendant  railroad  company  bad  made  a  contract  with  tbe  InterDalional 
Express  Companj,  giving  it  the  exclusive  right  to  carry  on  an  express  business 
on  its  lines  for  three  years.  The  plaintJS  filed  a  bill  against  botli  compauieti  to 
compel  a  cancellation  of  the  contract  and  prevent  the  granting  of  exclusive 
privileges  to  any.  A  decree  was  rendered  in  accordance  with  ihe  bill.  Tbe 
court  sayai  "But,  wherever  a  charter  is  granted  for  the  purpose  of  construci- 
iug  a  railroad,  and  Itie  corporatiop  is  clocked  with  the  power  to  take  private 
property,  in  order  to  carry  out  tbe  object,  it  is  an  inference  of  law  from  tlw 
«zlent  of  the  power  conferred,  and  tbe  subject  matter  of  the  }n^nt,  that  tbe 
road  is  for  tbe  public  accommodation.  The  right  to  take  tolls  is  the  compen- 
saiion  to  be  received  for  the  beneflla  conferred.  If  the  public  are  entitled  to 
these  advantages,  it  results  from  the  nature  of  the  right  that  tbe  benefitssbould 
be  extended  to  all  alike,  and  that  no  special  privileges  should  be  granted  to  one 
man  or  set  of  men,  and  denied  to  others.  •  •  •  If  it  possessed  ibis  power 
it  might  build  up  one  set  of  men  and  destroy  others:  advance  one  kind  of 
business  and  break  down  another;  and  might  make  even  religiou  and  politics 
the  tests  in  tlie  distribution  of  Its  favors.  Such  a  power  in  a  railroad  corpor- 
aiioQ  might  produce  evilsof  the  most  alarmingcharacter.  The  rightaof  the  peo- 
ple are  not  subject  to  any  such  corporate  control.  Liltetbecustomersofagrisl- 
mtll  tbey  have  the  right  to  be  served,  all  other  things  being  equal,  in  the  order 
of  their  applications.  A  regulation,  to  be  valid,  must  operate  on  all  alike: 
If  it  deprives  any  persons  o(  tlie  benefits  of  tbe  road,  or  grants  exclusive  privi- 
leges to  others,  il  is  against  law  and  void." 

In  tbe  case  of  Borda  v.  Railroad  Company.  141  Penn.  8t.  484  (1891),  wbkfa 
was  decided  in  llie  first  instance  liy  a  referee,  whose  conclusion  was  aOnned 
by  the  supreme  court.  tlJe  referee  saj^:  "  I  regard  it  then  as  the  settled  law  of 
tills  state,  tliat  a  railroad  company,  a  common  carrier,  owes  a  duty  of  equality 
to  every  citizen ;  and  I  adopt  the  position  taken  by  Mr.  Bullitt  in  argument  ihsi 
rnitroad  companies  have  no  right  to  make  any  undue  discrimination  or  prefer- 
ence In  tlieir  charges,  and  a  charge  made  to  one  shipper  higher  than  anotber. 


for  the  same  service,  under  like  circumstances,  constitutes  undue  prefereaco- 
and  dUcriminalion,  aad.  by  cousequence.  renders  the  cbarge  unreasonable. 
Sucb  is  tbe  general  rule,  and  it  is  vastly  important  to  the  general  rule  ibat  there 
be  no  undue  relaxatioD  of  this  rule;  for,  ezerclstDg,  as  iLey  practically  dn,  a 
monopoly  of  transportation  on  tbeir  roads,  railway  managers  have  in  their 
hands  a  tremendous  power,  by  discrimination,  to  enrich  one  man  and  ruin 
Another.  The  equality,  however,  which  is  thus  prescribed  is  not  a  strict  and 
literal  equality  under  all  circumstances,  however  varying  and  different.  It  ia 
rather  un  equality  in  tbe  sense  of  freedom  from  unreasonable  discrimination. 
It  is  only  unjust,  undue  or  uni-easonable  discrimination  against  which  the  law 
has  set  its  canon.  Arbitrary  discrimination  is  illegal;  is  discrimination  made 
with  a  view  to  giving  advantage  to  one  person.  But  the  truism  that  clrcum- 
stances  alter  cases  applies  here,  and  under  a  different  state  of  circumstances  a 
diacrimlniition  may  be  reasonable  and  lawful,  which,  were  tbe  circumstances 
the  same,  would  be  undue  and  unreasonable.  In  order  to  render  lawful  an  in- 
equality of  charge,  the  goods  must  be  carried  under  different  circumstances, 
and  tbe  question  whether  the  difference  is  material  or  essential  arises  In  each 
particular  case." 

In  the  still  more  recent  case  of  Hoover  v.  Pennsylvania  R.  Co.,  27  Atl.  Rep. 
382(1893),  this  language  Is  quoted  and  approved,  Qreen,  J.,  saying  of  it:  "Tbe 
writer  regards  the  foregoing  ns  the  moat  precise  and  the  most  felicitous  expres- 
alon  of  the  law  upon  tlie  general  subject  under  consideration  that  he  has  met 
with,  and  therefore  quotes  it  entire."  In  both  these  coses  the  discrimination 
was  upheld,  tlie  difference  in  circumstances  and  condltiona  being  found  to 
justify  it.     We  shall  refer  to  them  In  a  subsequent  note. 

Other  Pennaylvnnia  cases  bearing  upon  the  sutiject  are  tbe  following;  Com- 
monweattli  v.  Del.  &  Hud.  Cunal  Co.,  43  Penn.  St.  295;  Slilpper  v.  Pennsyl- 
vania R.  Co.,  47  Penn.  SL  8B8;  Cumberland  Valley  R.  Co.'s  appeal,  63  Penn. 
Bt.  318;  Audenreid  v.  Pliila.  &  Reading  R.  Co..  68  Penn.  St.  870;  Munhall  v. 
Pennsylvania  R.  Co.,  93  Penn.  St.  150;  SUarpless  v.  Pbitadelplila,  SI  Penn.  St. 
147. 

South  Carolina.  Tbe  case  of  Gx  parte  Benson  &  Co.,  18  S.  C.  86.  was  a  peti- 
tion to  have  certain  retMtes  paid  by  the  receiver  of  the  Greenville  &  Columbia 
R.  Co.  The  petitioners  were  buyers  of  cotton  at  Hartwell,  Oeorgia,  which 
was  across  the  Savannah  river  from  the  terminus  of  the  railroad.  The 
superintendent  of  the  road,  in  order  to  Induce  Benson  •&  Co.  to  ship  their  cot- 
ton over  his  road,  instead  of  down  the  Savannah  river,  propo!>cd  to  (hem  that  if 
they  would  ship  ail  cotton  purchased  by  them  in  Hartwell,  during  the  season 
of  1877-78,  over  the  road  In  question  and  pay  the  regular  tariff  rates  therefor, 
tbe  company  would,  at  the  end  of  the  season,  refund  to  them  the  sum  of  one 
dollar  per  bale  ou  all  cotton  so  shipped.  Benson  &  Co.  accepted  the  proposi- 
tion, compiled  with  it.  and  the  petition  was  to  compel  the  receiver  to  comply 
with  tbe  contract.  It  appeared  that  the  latural  outlet  for  t)ie  cotton  was  down 
the  river  and  that  in  order  to  secure  the  freight  it  was  necessary  to  make  the 
rebate.  The  trial  court  held  that  the  contract  was  against  public  policy  and  for 
that  and  other  reasons  dismissed  the  petition.  Tlie  supreme  court  rev '-rsed  this 
judgment  and  held  that  the  claim  abould  be  paid  out  of  the  funds  in  the  handa 
of  the  receiver.    The  case  turned  up^n  the  common  law  and  after  referring  to 


autborities  the  court  saja:  "As  exiracted  front  these  authorities,  and  mauj 
others  which  might  be  cited,  the  exteot  of  the  common  law  rule  neema  In  Ik, 
not  that  carriers  siiall  Irausport  for  all  parties  at  the  same  rate  of  compeantiDii. 
otherwise  Iheir  cocilrucU  are  Illegal  aud  void,  but  that  tbej  shall  transport  at 
reasouable  rolea  to  all.  A  diSereDCe  id  charge  docs  not  pdr  te  iuvalidale  Ute 
contract  as  inequitable  atul  against  public  policji  but  to  have  this  eflect.  there 
must  be  an  element  of  unreasonableDess  In  the  charge  itself,  as  applied  to  the 
aerrices  rendered,  between  the  parties  to  the  contract  and  without  compaTiaoo 
to  the  chai'gea  agaiust  olheis," 

Tmncns>:e.  In  Ragan  v.  Aiken.  9  Lea,  609,  the  defendant  was  proprietor  of  a 
railroad  fifteen  miles  In  length,  which  he  had  acquired  b;  foreclosure  proceed- 
ings. The  plaintiff  did  a  genernt  merchandising  business  at  Rogi-rsville.  one 
terminus  of  the  rood.  He  bad  been  charged  and  had  paid  from  30  to  25  cents 
per  100  Iba.  freight  on  merchandise.  At  the  same  lime  the  defendant  bad  car- 
ried for  others,  who  resided  at  a  distance  from  Itogersville,  and  were  nut  in 
competition  witli  the  plaintiff  for  15  cents  per  100  lbs  The  suit  vas  to  recover 
back  a  portion  of  the  charges  paid.  The  lower  charge  was  necessarj  in  order 
to  secure  the  business  of  the  other  parties  which  would  otherwise  have  taken 
other  routes.  The  court  held  that  unreasonable  discrimination  was  fortndden 
by  the  common  law  and  that  atalutes  prohibiting  such  discrimi nation  were 
merely  declaratorj,  but  that  the  discrimination  in  this  case  was  reasonable  under 
the  circumstances.  "  If  the  chaige  upon  the  goods  of  the  party  complaining," 
says  tlio  court,  "  is  reasonable,  and  such  as  the  company  would  be  required  to  ad- 
here to.  aatoall  persons  in  lihe  condition,  it  may.  nevertheless,  lower  the  charge 
of  another  person  if  it  l>e  to  the  advantage  of  the  company,  not  inconsistent  wiita 
the  public  Interest,  and  based  on  a  sufBcient  reason." 

TrMS.  In  Houston  &  T.  C.  li.  Co.  v.  Rust,  68  Tei.  9S,  which  was  a  suit  for 
unjust  discrimination,  the  court  held  that  the  rule  of  the  common  law  was 
correctly  stated  by  Pierce  in  his  work  on  railroads,  in  a  quotation  which 
appears  in  the  previous  section  of  this  note.  In  H.  &  T.  C.  R.  Co.  v.  Smith. 
63  Tei.  83^,  which  was  a  suit  for  discrimination  in  the  order  of  shipment,  the 
court  snys :  "  These  railroad  companieB  derive  their  chartered  rights  from 
tlie  state,  and  they  owe  an  equal  duty  to  each  citizen.  Having  secured  from 
the  Btale  extraordinary  rights  and  privileges,  they  oughtnot  to  be  permited  to 
exercise  them  in  such  manner  as  to  benefit  one  individual,  town  or  community 
to  the  detriment  of  another.  In  the  exercise  of  the  duties  which  relate  to  the 
public,  these  companies  must,  upon  general  prlnciplca,  deal  alike  with  all 
customers."  Bee  also  New  York  etc.  R.  Co.  v.  Gallagher,  79  Tei.  685;  15  8. 
W.  Rep.  694. 

Vermont.  In  FilEgerald  v.  Grand  Trunk  R.  Co.,  4  Am.  R,  R.  &  Corp. 
Rep,  86t,  the  suit  was  to  recover  a  rebate  of  |6  per  car  on  lumber  shipped 
over  defendants  road  by  the  plaintiff.  We  refer  to  the  report  for  a  more 
complete  understanding  of  liie  facts.  The  contract  sued  on  waa  held  void  at 
common  law,  and  the  court  snys  :  "At  common  law,  common  carriera  were 
held  to  be  persons  who  exercised  their  calling  for  the  public  good,  upon  equal 
terms,  and  with  the  same  facilities,  to  all  their  customers.  They  could  not 
lawfully  exercise  their  calling  by  granting  advantages  to  one  customer  which 
they  denied  to  anoiher.  but  were  held  to  the  duty  of  serving  all  alike.     Their 


calling  U  one  public  in  ita  nature,  Bud  the  comrooD  law  exacted  of  them  a 
strict  Empartialitf  to  Ihelr  dealings  with  the  public,"  It  Is  said  that  tlie  com- 
mon law  doctrine  U  stated  "with  great  clearness  and  force"  bj  Bbaslbt. 
C.  J.,  iu  Messenger  v.  Railroad  Co.,  86  N.  J.  L.  407,  from  whose  opinion  wc 
have  already  quuted. 

Fideral  CourU.  In  Alchinson,  etc,.  R,  Co.  v,  D.  &  N,  O,  R.  Co.,  110  U. 
S,  S67  it  is  held  that  the  provisions  of  tlie  constitution  of  Colorodo.  which  we 
have  already  quoted  under  the  bead  of  "Colorado,"  against  undue  or  unreason- 
able discrimination  bj  railroads,  Imposed  no  obligation  not  already  imposed 
bj  the  common  law.  See  also  Express  cases,  117  U.  8.  1;  Winona  &  St. 
Peter  R,  Co,  v.  Blake,  U  U.  8.  180 ;  Sinking  Fund  casca,  90  U.  8,  700,  719, 

In  Hays  t.  Pennsylvania  R,  Co.,  13  Fed.  Rep,  309,  a  discriminntion  In 
favor  of  those  sending  more  than  SOOO  tons  of  coal  a,  year  was  held  to  be 
unreasonable.  The  court  held  that  a  rail  r<>ad  is  a  public  agency,  "Hence." 
says  the  court,  "  everybody  constituting  a  purl  of  the  public,  for  whose  beueSt 
it  was  authorized,  is  entitled  to  an  eq  ;al  and  Impartial  participation  In  the  use 
of  the  facilities  It  is  capable  of  affording,"  Kinsley  v,  Buffalo,  etc,  R.  Co., 
87  Fed.  Rep.  181,  is  saimilar  case,  and  supports  the  same  views. 

BeeulsoDinsmorev.  Louisville,  etc..  K.  Co,,  3  Fed.  Rep.  465  ,  Texas  Ex- 
press Co,  v,  Tei.  &  Pac,  R  Co.,  6  Fed.  Rep,  426  ;  Southern  Express  Co,  v. 
Memphis  R.  R.  Co.,  6  Fed  Rep.  799  ;  Southern  Express  Co.  v.  St.  Louis,  etc., 
R.  Co.,  10  Fed.  Rep.  310  ;  Ei  parte  Koehler,  38  Fed,  Rep,  539  ;  23  Fed  Rep. 
73 :  Menacho  v.  Ward.  37  Fed.  Rep,  539  ;  Winson  Coal  Co.  v,  Chicago  &  A. 
R.  Co.,  53  Fed.  Rep.  716;  Swift  v.  Philadelphia,  etc,,  R.  Co,.  58  Fed. 
Itep.  858. 

England.  The  cases  usually  cited  as  showing  the  common  law  of  England 
on  the  subject  of  discrlml nation  are  recent  cases,  decided  under  8tatul«s,  which 
enjoined  equality  in  charge,  for  tbe  same  or  like  service  under  the  same  or 
lilie  circumstances.  In  speaking  of  the  history  of  these  clauses,  Blackburn,  J., 
In  Oieal  Western  R'y  Co.  v,  Sutton,  L.  R„  4  Eng.  &  1.  App.,  226,  says  that  at 
first  sucb  a  clauie  as  lo  equality  was  put  into  each  railway  act  as  to  the  com- 
mittees seemed  beat,  tliat  soon  these  clauses  came  )o  be  usual  clauses  which  the 
chairman  of  the  house  of  lords'  committee  required  to  be  put  into  every  such 
act  and  which  were  known  from  his  name  as  "  Lord  Shaftesbury's  Clauses," 
and  that  finally  the  principle  was  embodied  in  the  Railway  Clauses  Consolida- 
tion Act  of  1845,  8  &  9  Vict,  C.  20,  Sec,  90.  This  section  required  that  rail- 
way tolls  should  I>e  "  at  all  times  charged  equally  to  all  persons,  and  nfler  (he 
same  rate,  whether  per  ton,  per  mile  or  othcrwiHe,  in  respect  of  all  goods  of  the 
same  description  and  conveyed  or  propelled  by  a  like  cairirge  or  engine,  pass 
ing  only  over  the  same  portion  of  the  line  of  railway,  under  the  same  clrcura- 

In  the  case  already  cited.  Great  Western  R.  Co.  v.  Sutton,  L,  R,,  4  Eng.  & 
I.  App..  236,  decided  In  1^68,  p.  337,  BlackTiurn,  J.,  says  :  "At  common  law  n 
person  holding  himself  out  as  a  common  carrier  of  goods  was  not  under  any 
obligation  to  treat  all  customers  alike.  The  obligation  which  the  common  law 
imposed  upom  him  was  lo  accept  and  carry  all  goods  delivered  to  him  for 
carriage  according  to  his  profession  (unless  he  had  some  reasonable  excuse  for 
not  doing  so)  on  being  paid  a  ressonable  compensation  for  so  doing;  and  If  the 


carrier  refused  lo  accept  such  goodg.  an  aciioo  lay  against  bim  for  so  refusing; 
and  if  the  customer,  in  order  to  induce  the  carrier  to  perform  his  dut;.  paid, 
under  protest,  a  larger  sum  thou  whs  reasonable,  be  might  recover  bacii  the 
Burplus  iKfocd  what  llie  carrier  was  entitled  to  receive  in  an  action  for  money 
had  aud  received  as  being  money  extorted  from  him.  But  the  fact  that  the 
carrier  charged  others  less,  though  it  was  evidence  to  show  Ibat  the  charge 
was  unreasonable,  was  no  more  than  evidence  tending  that  way.  There  was 
nothing  In  the  common  law  to  hinder  a  carrier  from  carrying  for  favored  in- 
dividuals at  on  unreasonably  low  rale,  or  even  gratis.  AJl  that  the  law  re- 
quired was,  that  be  should  not  charge  any  more  that  was  reasonable."  Cili  g 
Byles,  J.,  in  Bn;tendale  v.  Easlem  Counties  B'y  Co..  4.  C.  B.  N.  S..  78  (93  E. 
C.  L.),  and  Willes,  J.,  in  Branley  v.  aouth  Eastern  H'yCo.,  13 C.  B.  N.  S.,  74; 
104  E.  C.  L  ,  74.  In  the  former  of  these  cases  Byles,  J.  says,  by  way  of  in- 
terjection in  the  course  of  argument:  "I  know  no  common  law  reason  why  a 
carrier  may  not  charge  less  than  what  is  reasonable  lo  one  person,  or  even 
carry  for  him  free  of  ail  cliarge."  In  the  other  of  these  cases  WQIes,  J,,  ei- 
presses  the  opinion  Ibnt  at  common  law  the  carrier  is  under  obligation  to  "  to 
chai^  reasonably  but  not  to  charge  equally."  To  tbcse  may  be  added  the 
remark  of  Cromplon,  J.,  made  in  the  course  of  argument  in  Garton  v.  B. 
&  E.  R.  Co.,  I  B.  &  S.,  113, 154.  and  often  quoted  that  "  Uie  charging  onoiber 
party  too  Utile  is  not  charging  you  loo  much."  In  none  of  these  cases  is  any 
authority  whatever  cited,  except  as  above  noted  in  the  case  of  Blackburn.  J. 
Moreover  the  remarks  quoted  are  diela  only.  In  none  of  the  cases  was  the 
court  adjudicating  upon  the  common  law.  All  the  cases  involved  a  conatmc- 
lio[i  of  the  English  slaluies,  except  that  of  Branley  v.  South  Eastern  R.  Co., 
13  C.  B.  N.  8.,  63;  104  E.  C.  L.  It..  63,  in  which  it  was  decided  that  a  contivt 
for  carriage  made  in  France  and  valid  by  the  law  of  France  would  be  held 
valid  in  England. 

In  speaking  of  the  English  cases  and  the  course  of  legislation  and  decision 
Id  reference  to  carriers  in  England,  the  court  in  McDuffe  v.  Railroad  Co, ,  52 
N.  H.  430,  anys ;  "  In  charters  of  common  carriers,  what  is  called  the 
equality  clause  was  inserted,  requiring  tlie  carriers  to  furnish  trans portatioa 
on  equal  terms.  The  fashion  of  legislation  once  set,  was  Htudiously  followed 
with  a  degree  of  reverence  for  precedent  that  does  not  prevail  in  this  counlry. 
General  statutes  were  passed,  enacting  the  common  law  doctrine  of  reasonable 
equality,  and  new  methods  of  enforcing  it  were  Introduced.  And  the  practice 
of  the  English  courts,  on  clmrtcrs  and  general  acts  of  this  kind,  baa  been  so 
long  continued,  that  the  fact  seems  now  to  be  overlooked  that  Ibe  gencnt 
principle  of  equality  is  the  principle  of  the  common  law.  With  so  much  legis- 
lation on  the  subject  as  there  has  been  in  thai  country,  and  so  mucli  litigation 
upon  acts  of  parliament,  it  was  not  slraage  that  tlic  bar  and  bench  should 
finally  lose  sight  of  the  common  law  origin  of  Ihc  principle  so  many  limca 
enacted  In  different  forma,  and  carried  out  in  different  methods  prescribed  by 
parliament.  It  seems  to  have  beei^a  result  of  the  anxiety  of  parliament,  ttial. 
Instead  of  merely  providing  such  new  remedies  and  modes  of  judicial  pro- 
cedure as  they  deemed  necessary  for  the  enforcement  of  the  common  law, 
they  repeatedly  re-enacted  the  common  law.  until  it  came  to  besupposed  that. 
In  such  an  important  matter  as  the  public  service  of  transportation  by  commoa 


curiers,  the  public  were  indebted,  for  tbe  doctrine  of  equal  rigjt,  to  the 
modern  vigilance  of  parllameat,  iastead  ot  the  sjralem  ot  legal  reason  wliicb 
had  bees  the  blrthr^bt  of  Bngliahmen  for  many  ages."    F  466. 

4.  BaaaoM  vfth*  aathorittoa.  From  tbe  foregoing  ezpoBition  of  Ibe 
authorities  it  ie  manifest  that  the  great  pTepondcnmce  is  in  favor  of  ttie 
proportion  that  tbe  common  law  imposes  upoa  carriers  die  obligation  of 
impartiality  and  equality  ;  that  they  must  give  the  same  rates,  facilities,  and 
accommodations  to  all  under  substantially  the  aame  circumstances  and  con- 
ditions, and  that  unjust  diacriminatiou  in  any  particidai  is  forbidden.  Tbe 
text  writers  are  substantially  UQanimous,  Mr.  Bennett,  editor  of  Story  on 
Bailments,  being  the  only  one  who  squarely  indorses  the  doctrine  that,  as 
respects  charges,  the  carrier  la  bound  simply  to  charge  no  more  than  a  reason- 
able sum  to  each  particular  customer  In  each  particular  case  of  service,  and 
that  one  who  has  been  charged  no  more  than  a  reasonable  sum  cannot  com* 
plain  that  others  were  cbarged  less  or  nothing  for  a  precisely  similar  service. 
Story  on  Bailments,  6th  Ed..  §  608a.  His  views  ore  based  entlcely  upon 
Fitchburg  R.  Co.  v.  Qage,  13  Qray,  8D8,  and  the  English  cases  cited. 

The  only  decisions  which  support  the  same  Tiew  of  the-common  law  as  that 
entertained  by  Mr.  Bennett  are  those  of  Colorado,  Florida.  LoiuBian&,  Mass- 
achusetts, South  Carolina,  and  England.  The  English  decisions  contoia 
dicta  only.  Tlioee  Id  Lousiana  and  South  Carolina  disclose  a  diHerence  in 
circumstances  and  conditions  which  affords  at  least  some  foundation,  if  not  a 
aufflclent  foundation,  for  a  difference  in  rates.  In  tbe  California  anil  Florida 
cases  tbe  plaintiff  sought  to  recover  tbe  difference  between  what  he  had  paid 
and  what  others  had  been  charged  for  the  some  service.  So  In  Spofford  v. 
Bostun  &  Me.  R.  Co.,  128  Mass.  828.  In  Pitchburg  R.  Co.  v.  Gage,  13  Gray, 
809,  the  defendant  sought  to  set  off  such  difference  ag^nst  a  claim  for  freighi. 
What  was  really  decided  In  those  cases  was  that  the  shipper  could  not  recover 
back  any  part  of  the  charges  be  bad  paid,  unless  they  were  nnreaaonatile,  and 
then  only  the  excess  over  what  was  a  reasonable  sum,  and  that  tbe  fact  that 
someone  else  was  charge!  less  did  not  necessarily  make  the  charge  against  him 
unreasonable.  No  fault  can  be  found  with  the  principles  thus  adjudicated. 
The  contrary  doctrine  would  lead  to  tbe  absurdity  p'>iD(ed  out  by  Cockburn, 
C.  J.,  In  Gort.n  v.  B.  &  B.  Ry.  Co..  1  B.  &  S.  112,  164,  that  If  a  railroad 
company  should  choose  to  carry  someone  for  nothing  every  other  person 
for  whom  a  like  service  bad  been  performed  could  recover  back  all  he  hud 
paid.  In  Fitchburg  R.  Co.  v.  Oage,  12  Gray,  898,  It  is  said  that  Ihe  shippers 
did  not  claim  that  tbe  price  charged  them  was  "In  any  degree  excessive  or 
unreasonable."  Bo  In  effect  are  the  cB<>es  of  Cowden  v.  Pacific  Coast  S.  8.  Co.. 
94  Col.  470;  29  Pac.  Rep.  673,  and  Johnson  v.  Pensacola  &P.  R.  Co.,  16  Fla. 
S23.  In  which  the  declaration,  to  which  demurrers  were  sustained.  co:!lained 
no  averment  that  the  charges  compbiined  of  were  unreasonable.  In  all  these 
cases  tbe  pltdntiffs  complained  simply  that  they  had  been  cbarged  more  than 
someone  else  had  been  charged  and  sought  to  recover  tbe  difference.  In  hold- 
ing that  they  could  not  recover  this  difference,  unless  the  charges  were  un- 
reasonable to  this  extent,  the  court  did  not  decide  tbst  there  was  no  remedy 
where  one  shipper  was  cbarged  only  a  reasonable  sum  and  another  less  than 
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a  reasonable  sum  to  Ibe  injurj  of  tUe  former.  Id  all  tbeae  cases  tbe  coun  is 
careful  to  suggest  that  there  may  have  beeo  peculiar  circumstaaces  and  con- 
dftloDs  which  Justified  the  difference  in  charges,  and  it  is  implied,  or  sugi^csted 
at  leHst.  that  if  (here  were  no  such  |XM;iiliAr  circumstances  and  conditjum,  the 
difference  in  niteB  was  unju-t.  In  short,  in  none  of  these  cases  is  it  decided 
that  the  common  law  permits  a  currier  to  discriminale  in  charges  between 
individuals  as  he  pleases,  so  long  as  he  charges  none  more  Iban  a  reasonable 
price,  nor  that  a  person  has  do  remedy  who  is  injured  by  such  discrimiDaiing 
charges,  so  long  as  he  Is  not  charged  an  unreasonable  sum  himself. 

B-  The  oommon  law  bettore  the  introdnetlon  of  nhUi«»clMi  ma 
bMtriUK  on  the  aul^ect  of  dlacrlmlnatton  bj  carrl«rs.  The  cases 
upon  discrimination  by  carriers  arc  allot  compiiratively  recent  date.  So  far  as 
we  have  been  able  to  discover,  after  a  quite  extended  examination,  the  earliest 
case  la  this  country  is  that  of  Sandford  v.  Railroad  Co.,  24  Peon.  St.  378. 
decided  in  18M.  That  was  followed  four  years  later  (18'>9)  by  Fitchburg  R 
Co.  V.  Gage,  13  Oray,  893.  All  tlie  others  have  been  decided  since  1870.  and 
most  of  them  since  1880.  The  English  cases  referred  to  were  decided  between 
1858  and  ]8tt8. 

Speaking  in  1868  Mr.  Justice  Blaceburm  says :  "  There  was  nothing  in 
the  common  law  to  hinder  a  carrier  from  carrying  for  favored  individuals  at 
an  unreasonably  low  rate,  or  even  gratis.  All  that  tlie  taw  required  was  that 
he  should  not  charge  any  more  than  was  reasonable."  Great  Western  R.  Co. 
v.  Button.  L.  R.  4  Eng.  &  I.  App.  228,  237.  This  may  be  lalien  as  n  fair  and 
representative  expression  of  what  Is  understood  to  be  the  commoD  law  by  one 
class  of  Huihorities.  It  will  t>e  interesting  to  inquire  what  foundation  there  is 
in  reason  or  aulhurily  for  these  propositions. 

Prior  (o  the  era  of  railroads,  only  two  points  had  been  settled  Id  refereoca 
to  the  duties  of  common  carriers,  bearing  upon  tbe  question  of  discrimixatioo. 
In  Bastard  t.  Bastard,  2  Shower,  62,  (1680).  the  suit  was  against  tlte  defend- 
ant as  a  common  carrier  for  the  loss  of  a  box.  There  was  a  motion  in  arrest 
because  no  sum  was  mentioned  as  (he  hire  to  t>e  paid.  The  court  held  (hat  it 
was  not  necessary,  that  if  (here  wss  no  agreement  as  to  the  amount,  the  carrier 
could  recover  on  a  guantum  meruit  that  is,  that  he  could  recover  a  reaton- 
dbit  eompt'ttation.  To  the  same  effect  are  the  early  cases  of  Lovett  v.  Hobbe. 
2  Shower,  127,  129  ;  Rogers  v.  Head,  Cro.  Jac.  262 ;  Nichols  v.  Moor,  1  Sid. 
80.  Following  these  cases  it  has  become  a  well  settled  and  uodispuled 
principle  of  the  common  law  that  a  common  eaiTur  u  entiiUd  to  TeatotuM* 
compentalionforhuiertieeiiandno  7Hore.  Harris  v.  Packwnod,  3  Taunton, 
264,  272 ;  Citizen's  Bank  v.  Nantucket  B.  S.  Co..  2  Story,  in,  85 ;  Sajre  t. 
Louisville  Union  Brewing  Assn.,  1  Duvall,  Ey. ,  143,  146 ;  Pickfurd  v.  Qtaud 
Junction  R.  Co.,  8  M.  &  W.  878  ;  Louisville,  etc..  R.  Co.  t.  WUsod,  119 
Ind.  853;  KiUmer  v.  New  York,  etc.,  R.  Co.,  100  N.  Y.  895;  Winona  A  3L 
P.  R.  Co.  V.  Blake,  94  U.  S.  ISO ;  Angell  Carr.  g§  124,  35fl,  898 ;  Hutch. 
Carr.  gg  447,  447a ;  Woods  Brown  on  Carr.  §§  82.  83. 

In  Jackson  v.  Rogers.  2  Shower.  837,  (1664),  the  salt  was  against  tbe  defend- 
ant as  a  common  carrier  for  refusing  to  carry  for  the  plaintifE,  although  the 
plainllS  tendered  tlie  hire  and  the  defendant  had  conveniences  to  carry  the 
parcel  offered.    It  was  held  that  the  defendant  was  liable.    Since  then  It  has 


been  no  uoqueetioned  doctrine  of  the  commoD  law  that  comnioD  carriers  "  are 
bound  to  do  what  ts  required  ot  them  In  the  course  of  their  emplojtnent.  If 
the;  hare  the  requUile  canveolence  to  carrj',  and  are  offered  a  reasonable  or 
customary  price  ;  and  If  they  refuse  without  some  Just  ground  they  are  liable 
to  an  action."  2  Kent  Com.  S9B,  citing  Jackson  v.  Itogers,  2  Show,  382 ;  Elsee 
V.  Gatwerd,  5  T,  R.  148 ;  Batson  v.  Donovan,  4  B.  &  Ad.  32  ;  Pickforii  v. 
Gmnd  Junction  R.  Co.,  8  M,  4  W.,  873  ;  I  Bell's  Com.  417 ;  Dwight  t. 
Brewater,  1  Pick.  60  ;  Jencks  t.  Coleman,  2  Sumner  231 ;  Btory  Bail,  g  496 ; 
Porauroy  t.  Donaldson,  S  Miss.  86  ;  PatCon  v.  McGmth,  Dudley  (8.  C.)  L.  & 
Eq.  159  ;  Hale  v.  New  Jersey  Steam  Co.,  15  Conn.  639.  To  the  same  effect 
are  Wheeler  v.  Railroad  Co.,  81  Cal.  46,  tSS  ;  Qrent  Western  R.  Co.  v.  Burns, 
60  III.  a$4  :  Sandford  v.  Railroad  Co.,  24  Penn.  St.  378 ;  H.  &  T.  C.  R.  Co. 
v.  Smith.  63  Tex.  832 ;  Atwater  t.  Del.,  L.  &  W.  R.  Co.,  44  N.  J.  L.  M ; 
S  Am.  &  Eng.  Encylo:  Law,  p.  793.  ' 

This  it  the  extent  to  which  the  development  of  the  common  law  had  gone 
on  the  subject  of  dtscrtmi nation  prior  to  the  American  revolution,  or  prior  to 
the  introduction  of  railroads.  It  bad  not  been  decided  In  any  case  that  a 
carrier  could  charge  different  prices  to  different  customers  for  thosame  service, 
provided  it  charged  none  more  than  a  reasonable  compensation.  It  had  not 
been  decided,  in  the  language  of  Blackbubji,  J.,  that  "all  that  the  law 
required  was  that  he  should  not  charge  any  more  than  was  reasonable." 
It  had  been  decided  that  the  carrier  could  not  charge  any  person  more  than 
was  reasonable,  but  it  does  not  follow  that  that  was  all  that  the  law  required. 
The  obtlgBtton  to  charge  rtawnably  is  not  inconsistent  with  the  obligation  to 
cliarge  equaltj/.  To  hold  that  it  was  the  duty  of  the  carrier  to  make  hia 
charges  bntli  reasonable  and  equal,  was  not  in  conflict  with  anything  which 
bad  ever  been  decided  by  the  common  law  courts.  Bo  far  as  the  question  of 
discrimination  had  come  up  at  all,  the  decisions  had  been  against  the  right  to 
discriminate.  The  carrier  could  not  choose  whom  he  would  aerve :  he  could 
not  serve  one  and  refuse  another,  but  must  serve  all  Indifferently  in  the  order 
of  application. 

6-  Conelnalona.  Common  Ia,w  prinelplos  applied  to  tli«  new  eon- 
dltlona  erMttod  b^  the  Aaierieitn  Berolutlon  and  the  xwUroed 
«r*.  Ui^iMt  dlserlmlnatlon  hy  railMMMla  fttrbldden  b^  the  common 
la,vr.  We  have  considered  in  the  last  section  the  slate  of  Ihc  common  law 
ns  it  existed  up  to  the  time  when  railroads  first  began  to  be  built  and  opemled. 
In  considering  what  answer  the  common  law  ret'jms  to  the  various  questions 
which  have  arisen  In  recent  years,  touching  various  forms  of  discriminatioTi 
by  railroads,  it  Is  necessary  lo  take  note  of  Ihe  new  conditions  which  have 
followed  or  accompanied  the  introduction  of  railroads.  In  the  first  place, 
the  capital  of  individuals  was  inadequate  for  Ihe  construction  of  such  roads, 
and  for  this,  as  well  as  for  other  reasons,  railroads  have  been  almost  n:^i- 
Tersally  built,  owned  and  controlled  by  (wrporatlons.  deriving  their  existence, 
in  this  country  at  least,  from  the  will  of  Ihe  people,  In  ihe  next  place,  rail- 
roads could  not  be  built  without  the  right  to  take  private  property  against  the 
will  of  the  owner,  and  this,  according  to  our  fundamental  law,  could  not  be 
done  without  the  consent  of  the  people,  as  represented  In  the  legislature,  nor 
then,  except  for  a  public  use.     Hence,  It  came  about  that  railroads  were 


gr&nled  the  eitraordinkry  power  of  emiDent  dom^a  on  the  theoi7  that  Ibe^ 
were  a  sort  of  public  hlghwa;.  coostnicted  for  the  public  tue  and  benefit. 
Bloodg.Kxl  T.  MohawiE  &  Eludsoa  R  Ca,  14  Wend.  15 ;  18  Wend.  01 ;  Lewi*' 
Em.  Uoni,  g  170,  and  caaea  cited.  la  tbe  third  place,  tbe  cocBtructioa  of 
railroads  soon  resulted  la  their  gecuring  a  moaopolj  of  tbe  carrjin;;  trade  by 
land.  Tbe  old  metbnds  of  tra asportation  were  driven  out.  and  the  railroads 
remained  sole  posspssors  of  the  field.  Lastly,  It  muit  not  be  lost  slglit  of  ibat 
these  new  conditiuna  had  arisen  In  a  nation  which,  to  use  the  words  of 
Lia(»ln.  was  "  conceived  In  libertj  and  dedicated  to  the  proposition  that  all 
men  are  created  equal."    (Qettysburg  addresa) 

The  question  then  is.  wbeilier  in  this  laod  of  Ubertj  and  equality,  a  nulroad 
corporation,  deriving  Its  right  to  exist  from  tbe  people,  and  clothed  by  tbem 
with  large  and  eitraordiaaiy  powers  and  privileges,  on  tbe  plea  that  It  is 
engaged  in  a  sort  of  public  service,  can  discriminate  between  different  mem- 
bers of  the  public  in  tbe  price  or  quality  of  the  service  rendered,  or  in  tbe 
facilities  or  accommodations  offered  by  it  t  What  is  tbe  answer  of  Ifae 
common  law  to  this  question  ? 

There  is  no  doubt  that  railroad  companies  are  common  carriers,  and  that  the 
rules  and  principles  of  the  common  law  pertaining  to  carriers  are  applicable 
to  them.  Hutcb.  Carr.  g  67.  Chancellor  Eeht  says :  "  The  best  evidence 
of  tbe  common  law  is  to  be  found  in  the  deciBione  of  the  courts  of  jusMce. 
contataed  in  numerous  volumes  of  reports,  and  in  t2ie  treatises  and  digests  of 
learned  men,  which  bave  been  mnlilplying  from  tbe  earliest  periods  of  ibe 
English  history  down  to  the  present  time.  The  reports  of  Judicial  decisions 
contain  the  most  certain  evidence,  and  tbe  most  authoritative  and  precise 
application  of  Qte  rules  of  the  common  law.  Adjudged  cases  become  preoedenls 
for  future  cases  resting  upon  analogous  facts  and  brought  within  the  same 
resBOa."    2  Kent  Com.  p  473. 

We  bave  already.  In  the  last  section,  referred  at  length  to  this  evidence  cf 
the  common  law  pertaining  to  discrimination  by  carriers.  These  decisions  do 
not  give  a  complete  and  catagori-al  answer  to  (he  question  above  propounded. 
They  say  that  tbe  carrier  shall  charge  only  a  reasonable  compensation  for  his 
service.  But  whether  he  may  charge  otw  person  more,  and  another  less  for 
tbe  same  service,  the  greater  charge  being  no  more  than  a  reaaonable  c<Hn- 
pensation,  was  not  decided  in  any  case  befoie  the  age  of  railroads.  The 
common  law  derisions  further  say  tliat  tbe  carrier  may  not  arbitrarily  serve 
one  and  refuse  to  serve  another,  while  having  ttie  convenience  to  do  so.  But 
whether  he  may  afford  facilities  or  accommodalions  to  one  which  be  refuses 
to  anoUier,  or  in  any  way  give  preferences  or  advantages  to  one  which  are 
denied  to  another,  except  as  above,  had  not  been  decided. 

Kent  says  that  "  adjudged  casen  become  precedents  for  future  cases  rest- 
iiig  upon  analogous  facts,  aud  brought  within  tbe  some  reason."  Is  not 
the  refusal  to  cnrry  for  A.  at  the  sflme  price  that  is  charged  to  B.  analogous 
to  the  case  of  refusing  to  carry  for  A.  at  all  while  carrying  for  B.  and  others  T 
And  so  if  A.  is  charged  the  same  price  for  third  class  accomnaodatimis  thai  B. 
is  charged  for  accommodations  of  the  firsl-class.  In  short,  are  not  all  cases 
of  discrimination  analogous  to  tbe  discrimination  made  when  one  peisoa  is 
served  and  another  refused  1    As  said  by  tbe  court  la  McDuffee  v.  Railroad 


Co.,  S3  N.  U.  430,  450,  "A  deoiol  of  tbe  entire  right  of  service  bj  a  refusal  Ut 
caiTj,  differs.  If  nt  all,  Id  degree  only,  and  tbe  amount  of  damage  done,  and 
not  Id  the  essential  legal  characlar  of  the  act  from  the  dental  of  the  right  iu 
part  by  an  iinreasouable  discrimiDation  in  lenna,  facilities  or  accommodu' 
tions."  Aud  if  this  Is  so,  then  are  not  all  cases  of  discriminatiua  also  "  wilbiu 
tlie  same  reason  ?"  What  is  the  reason  underlying  the  decision,  that  if  thu 
currier  refuses  to  accept  A's  parcel,  while  havhig  convenience  to  do  so,  and 
while  accepting  like  parcels  for  B.  and  otliera,  A,  shall  have  his  action  for 
such  refusal  ?  Is  it  not  that  the  common  carrier  is  engaged  "In  a  public 
etnplojQient,  lakes  upon  himself  a  public  duty  and  exercises  a  sort  of  public 
olBce,"  (McDuffee  v.  Railroad  Co.,  62  N.  H.  430,  447)  and,  therefore,  that  he 
owes  an  equal  dut;  to  every  member  of  the  public,  and  must  treat  all  alike 
and  Imparllall;  1  If  this  be  so,  then  all  sorts  of  unjust  discrimination  are 
-within  the  reason  of  the  common  law  decisions  referred  to,  and  are  concluded 
by  such  decisions,  unless  It  can  be  shown,  in  the  language  of  Kbht,  "that 
the  law  was  misunderstood  or  misapplied  "  In  those  dccisious.  2  Kent  Com. 
475.  But  as  they  have  been  acquiesced  In  and  repeatedly  reaiBrmed  for  two 
hundred  years,  they  must  be  accepted  as  correct. 

Again,  what  is  the  reason  of  tbe  common  law  rule  that  the  carrier  can 
charge  only  a  reasonable  compensation  for  his  services  ?  Is  it  not  that  the 
business  is  aSected  with  a  public  Interest,  and  must,  therefore,  be  subject  to 
the  requirements  of  reason  and  justice  !  And  if  the  carrier  is  subject  to  the 
requirements  of  reason  and  justice  in  the  amount  of  his  charge,  why  not  also 
in  other  particulars  aSecting  tbe  service  !  And  if  tlie  carrier  is  subject  to  the 
requirements  of  reason  and  Justice  in  the  conduct  of  his  business  and  his 
dealings  with  the  public,  then,  clearly,  he  is  precluded  from  making  any 
unjust  or  unreasonable  discrimination.  Si-e  UcDufTee  t.  R^lroad  Co..  S2  N. 
H.  480,  460,  463. 

If.  however,  dlHcHmlnallons  In  charges,  facilities  and  accommodations  are 
held  not  analogous  to  a  discrimination  Iietween  persons  whereby  some  are 
served  and  others  refused.  i)r  not  within  the  reason  of  ibe  cases  which  bold  the 
latter  discrimination  unlawful,  nor  within  tbe  reason  of  the  rule  which  pro- 
hibila  an  unreasonable  charge,  the  question  remains  wlielher  tbe  former 
discriminations  are  unlawful  by  virtue  nf  the  general  principles  of  the  common 
law.  We  are  to  consider  these  forms  of  discrimination  as  new  cases  to  which 
the  principles  of  the  common  law  have  never  t>een  judicially  applied  and 
determine  what  result  the  application  of  those  principles  requires.  The  mode 
of  procedure  in  such  cases  Is  aptly  stated  by  Chief  Justice  Skaw,  In  Norway 
Plains  Company  v.  Boston  A  Maine  R.  Co  ,  1  Qray,  S63.  which  Involved  a 
question  as  U>  the  termination  of  the  llsbility  of  a  railroad  company  for 
freight.    He  says:    "It  is  one  of  tbe  great  merits  and  advantages  of  tbe 


priDclples  of  equltj  and  policj  are  rendered  precise,  specific,  and  adapted  to 
practical  use  by  usage  whicb  Is  the  proof  of  their  geoetal  fliness  and  commpn 
conveuience,  but  still  more  by  judicial  expoeilion ;  so  tbat,  when  in  course  nf 
Judicial  proceediag,  by  tribunals  of  the  higliest  aulbority,  the  geueral  rule  has 
been  modified,  limited  aud  applied.  Bccordi:ig  to  particular  cases,  sucb  judicial 
exposition,  wbca  well  settled  and  acquiesced  In,  becomes  itself  a  precedent, 
and  forms  a  rule  of  law  for  futrue  cases  under  like  circumstances.  Tbe 
effect  of  this  eipanslve  and  comprehensive  character  of  the  common  law  ia 
that  whilst  it  has  Its  foundations  in  the  principles  of  equity,  natural  justice. 
and  tliat  general  convenience  which  ia  public  policy  ;  although  these  general 
considerations  would  be  too  vague  and  uncertain  for  practical  purposes  in  the 
TariouH  and  complicated  cases  of  daily  occurence  in  the  business  of  our  active 
community  :  yet  the  rules  of  the  common  law,  so  far  as  cases  have  arisen  and 
practices  actually  grown  up,  are  rendeied  in  a  good  degree,  precise  and 
certain,  tor  practical  purposes,  by  usage  and  precedent.  Another  conse- 
quence of  this  eipanaive  character  of  the  common  law  is.  that  when  new 
practices  spring  up.  new  combinations  of  fads  arise,  and  cases  are  presented 
for  which  there  is  no  precedent  in  judicial  decision,  they  must  be  governed  by 
the  general  principle  applicable  to  casee  most  nearly  analogous,  but  modified 
and  adapted  to  new  circumstances,  by  considerations  of  fiiness  and  propriety, 
of  reason  and  justice,  which  grow  out  of  these  circumstances.  The  conse- 
quence of  this  state  of  llie  law  is,  t/iat  v>hen  a  n«u  practice  or  ntw  amrte  t^ 
hwiiKU  arise*,  fA^  rigMi  and  dutia  of  parties  are  not  teithout  a  Um  to  pcnrn 
thtm;  the  general  eonaderationt  of  reaton,  jutiiee,  and poiiey,  wAieh  -underlit 
the  particular  ruUt  of  the  commonlavi,  teill  tUU  applj/,  modified  and  adapted,  bg 
the  tame  eonriderationt  'o  the  new  ctreumttaneet.  If  these  are  such  as  give 
rise  to  controversy  and  litigation,  they  soon,  like  previous  cases,  come  to  l>e 
settled  by  jiidlcinl  exposition,  and  tbe  principles  thus  settled  soon  come  to 
have  the  effect  of  precise  and  practical  rules.  Therefore,  although  steam- 
boats and  railroads  are  but  of  yesterday,  yet  tbe  principles  which  govern  the 
rights  and  duties  of  carriers  of  passengers,  nnd  also  those  which  regulate  the 
rights  and  duties  of  carriers  of  goods,  and  of  the  owners  of  goodscanied.havp 
a  deep  and  established  foundation  in  the  common  law.  subject  only  to  such 
modifications  as  new  circumstances  may  render  necessary  and  mutually 
beneficial." 

Accordingly  lo  these  views  any  new  question  arising  as  lo  the  rights  and 
duties  of  railroads  ns  common  carriers,  aud  not  falling  within  nny  of  the  estab- 
lished rules  of  the  common  law,  is  to  be  resolved  by  the  application  of  the  gen- 
eral considerations  ot  reason.  Justice  aud  policy  upon  which  the  common  law 
Is  founded.  And  liils  accords  with  what  Chancellor  Kent  says,  that  "the 
rules  and  maiims  which  constitute  the  immense  code  of  the  common  law  " 
have  been  evolved  by  "  the  application  of  the  diclales  of  natural  justice  and 
of  cultivated  reason  to  particular  cases,"  2  Kent  Com.  472.  What  Is  the  re- 
sult, then,  of  the  application  of  "  the  general  considerations  of  reason,  justice 
and  policy,"  or  of  "the  dictates  of  natural  Justice  and  of  cultivated  reason." 
to  the  various  forms  of  discrimination  by  railroad  companies  7  To  ask  this 
question  seems  but  to  answer  it.  Railroad  companies  derive  their  existence 
from  the  people.    They  have  received  from  the  people  important  franchises 
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and  priyileges,  because  they  are  a  public  agency  and  a  public  use.  They  hold 
their  right  of  way  and  its  appurtenances  upon  a  sort  of  public  trust.  They 
owe  a  duty  to  the  public  generally  and  every  member  of  the  public  has  a  right 
to  demand  their  service,  and  this  right  is  necessarily  an  equal  and  common  right 
in  each  one.  Tlie  duly  of  the  companies  is  correlative  and  they  are  bound  to 
put  all  members  of  the  public  upon  an  equality.  To  give  one  a  prefereuce  or 
advantage  over  tmothei-  under  substantially  the  same  circumstances  and  con- 
ditions is  UTifust  because  it  violates  the  principle  of  equality  proclaimed  at  the 
foundation  of  our  government,  and  the  equal  right  of  every  one  to  a  public  ser- 
vice, and  unreawnabU,  because  not  founded  upon  any  substantial  difference  in 
circumstances  and  conditions.  Discriminations  in  the  better  sense  of  the 
word,  that  is  discriminations  based  upon  real  and  and  adequate  differences  in 
the  circumstances  and  conditions  of  the  service,  are  both  just  and  reasonable 
and  ha^e  never  been  condemned  by  either  courts  or  legislatures.  It  is  only 
uf^ust  or  unrecuonaMe  discrimination  that  is  injurious  and  such  discrimination 
is  plainly  and  necessarily  contrary  to  the  dictates  of  both  justice  and  reason 
and  so  forbidden  by  the  general  principles  of  the  common  law. 

These  conclusions  are  in  accordance  with  numerous  decisions  relating  to  cor- 
porations organized  to  serve  a  public  purpose,  such  as  telegraph  and  telephone 
companies,  water  and  light  companies  and  the  like,  which  are  held  to  the  duty 
of  treating  the  public  alike  and  with  impartiality.  Bee  Portland  Natural  Gas 
&  0th Co.  V.  8tat«,  and  note,  ante,  p.  640. 

7.  What  oonstitatea  ui^nst  diserimination*  We  had  intended  to  treat 
this  subject  at  length  in  a  note  to  Hoover  v.  Pennsylvania  R.  Co.  (Penn.),  27 
Ail.  Rep.  282,  but  have  not  been  able  so  do  so  in  time  for  insertion  In  tiiis  vol- 
ume, and  therefore  have  postponed  both  the  case  and  the  note  to  the  next  vol- 
ume. 
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(Supreme  Court  of  Iowa.    Oct.  9,  1898.) 

1.  Corporations.  Right  to  vote  stock  held  under  contract  with 
CORPORATION  NOT  PDLLT  PERFORMED.  Stock  in  a  Corporation  was  issued  to 
B.,  with  the  consent  of  all  the  stockholders,  on  his  promise  to  pay  a  certain 
sum  in  making  repairs  on  the  plant  of  the  company,  and  as  workiug  capital. 
He  paid  only  part  of  the  sum,  as  he  had  agreed.  Ildd  tliat  such  a  proportion 
of  the  stock  was  paid  for  as  the  sum  expended  bore  to  the  entire  sum  agreed 
to  be  paid  and  thai  this  amount  of  stock  could  be  lawfully  voted  by  B..  snd  tliis 
amount  being  sufficient  to  constitute  a  majority  of  the  stock,  a  resolution  in 
favor  of  which  he  voted  all  his  shares,  including  those  not  paid  for,  was  legal- 
ly adopted. 

2.  Right  op  majoritt  of  stockholders  to  bell  all  the  propertt 
OF  THE  CORPORATION  AND  WIND  UP  ITS  BUSINESS.  Wliere  a  corporation 
has  operated  its  works  from  the  beginning  and  for  several  years  at  a  loss,  and 
the  works  have  b^en  idle  for  a  year,  and  the  company,  thouirh  solvent,  is 
without  the  necessary  working  capital,  and  unable  to  obtain  it,  and  no  tangi- 
ble plan  of  operation  hai  been  suggested,  though  the  subject  has  been  fre- 


quDtlj  diwuased,  a  majority  of  tbe  stockholders  btb  jastjfled  in  ordering  a  sale 
of  tlie  company's  property  so  aa  lo  close  up  iu  biiainess,  and  they  have  power 
to  make  such  sale  evea  agsJoBl  the  protest  of  the  miDorily. 
3,  Efpbct  of  aucu  salb  upon    thb  cxiufoiutb  kxibtbnce.    Statitte 

PBOKIBITINQ   DiaSOLUTlON    BSCKIT   BV    UNANIMOUS   CXINSKHT    COKBTRUED.       A. 

sale  of  all  the  property  of  a  (MrporatEon  by  a  resolution  of  a  majority  of  the 
Blockliolders,  though  It  may  termioate  its  business,  does  not  dissolve  tbe  ror- 
poralion,  and,  when  iieceasary  for  the  interests  of  thu  stockholders,  is  not  pru- 
liibiled  by  Code,  g  1066,  which  provides  that  no  corporotioQ  can  be  dissolreil 
prior  lo  the  period  fixed  in  the  articles  of  iocorporation  except  by  unatiiEuoiis 
conseot,  unless  a  iliEterent  rule  has  been  adopted  In  tbe  articles. 

4  Code.  §  1066.  providing  thqt  no  corporaiion  can  be  dissolved  prior  to  tbe 
period  fixed  in  the  articles  of  incorporation  except  by  unanimous  consent,  un- 
less a  different  rule  lias  been  adopted  in  tbe  srticlea,  applies  only  when  no  cir. 
cumstances  arise  that  defeat  the  purpose  for  which  tbe  corporation  was  orga- 
nized, and  that  require  an  enrlier  dissolution,  as  where  the  business  proves  a 

5.  Right  of  hajoritt   stochroldbr   to   purchabb  thb    corporate 

PHOPBRTF   AT   A  PUBLIC    BALE    ORDERED    BT    HIS    TOTE.        The    relation    of    a 

pers  >o  owniug  a  majority  of  the  stock  of  a  corporation  to  tbe  Otber  stock- 
liolders  is  n<it  tliat  of  agent  or  trustee,  but  joint  owner,  and  he  may,  acting  in 
good  faith,  purchase  Ibe  property  of  the  company  at  a  public  aale  for  which 
lie  voted  the  stock. 

PLAINTIFF,  owner  of  one-seventh  of  the  stock  of  the  Iowa 
Rolling  Mill  Company,  a  corporation  under  the  laws  of  Iowa, 
oi'ganizeO  for  the  purpose  of  rolling  and  making  iron  at  its  works 
in  Buriinglou,  Iowa,  prosecutes  this  aution  in  equity  to  set  aside 
!i  sale  and  conveyance  of  the  works  of  said  corjioration  to  the  de- 
fendant J,  F.  Hulcomh  in  pursuance  of  certain  resolutionsadoptwl 
by  the  stockholdera  Decree  was  entered  dismissing  plaiutitFs 
petiiion,  from  which  decree  he  appeals. 

C.  L.  Poor  and  Thomas  Hedge,  for  appellant  Power  Jt  Huston, 
for  appellees. 

Given,  J.^1.  Prior  to  1887  the  plaintiff  and  others,  residents 
of  Burlington,  Iowa,  organij^d  a  corporation  known  as  tlie  Bur- 
lington RolJing  Mill  Company,  with  a  paid  up  capital  of  $36.0(XI, 
for  the  purpose  of  erecting  and  operating  a  rolling  mill  atBniiing- 
ton  tor  the  manufacture  of  iron.  The  works  were  constructeil  and 
operated  for  a  time  at  a  loss.  These  parties  being  inexperienced 
in  the  bnsineas,  and  the  company  without  sufficient  capital,  the 
defendant  Richard  Brown,  of  Voungstown,  Ohio,  a  gentleman  of 
experience  in  the  iron  business  and  possessed  of  means,  was  solicit- 


atetl  to  take  an  interest  in  the  business,  and  to  associate  with  him 
other  men  of  experience  to  operate  the  works.  In  pursuance  of 
an  agreement,  the  defendant  the  Iowa  R.>lling  Mill  Company  was 
incorporated  with  a  capital  stock  of  $70,000,  and  the  property  of 
the  old  company  was  transferred  to  it  free  of  debt  and  incum- 
brance. Certificates  for  one-half  of  the  capital  stock  were  issued  to 
the  stockholders  in  the  old  company  in  lieu  of  their  stock  therein, 
and  for  the  other  half  to  Mr.  Brown  and  his  associates,  M.  C. 
Wiiliams  and  E.  H.  Wilson,  of  Youngstown,  upon  Brown's  pro- 
mise to  pay  20,000,  to  be  used  in  making  needed  changes  in  the 
works  and  aa  working  capital.  The  defendant  company,  being 
thus  organized,  leased  the  works  to  Brown  and  his  associates  for 
one  year  free  of  rent,  and  at  the  end  of  that  year  extended  the 
lease  for  a  second.  Brown  and  his  associates  operated  the  mill  on 
their  own  account,  but  in  the  name  of  the  corporation  and  through 
its  treasurer,  until  in  May,  1889,  when  the  buildings  were  destroy- 
ed by  fire.  The  mill  was  operated' at  a  loss  to  Brown  and  his 
associates.  During  the  second  year  of  the  lease  the  defendant 
J.  P.  Holcomb,  of  Youngstown,  purchased  nearly  all  of  the  stock 
held  by  Wilson,  and  thereafter  took  part  in  the  management  of  the 
busi  ne!»  Certain  improvement  were  authorized  to  be  made  on  the 
works  during  the  lease,  all  of  which  were  made  and  paid  for  by 
Bn>wn  and  his  associates,  at  a  cost,  as  they  claim,  of  $17,000.  A 
committee  of  the  company  reported  in  favorof  allowing  $16,7-16.96 
of  this  claim.  The  works  were  rebuilt  after  the  expiration  of 
this  lease,  but  were  not  operated,  because  of  a  failure  to  jigree 
upon  any  plan  for  operating  them.  While  all  parties  seem  to  have 
desired  that  the  works  should  be  operated,  no  tangible  plan  was 
suggested.  There  was  a  proposition  from  one  Roberts  to  pay  a 
royalty  on  the  iron  made  for  the  use  of  the  works,  but  this  offer 
was  indefinite,  and  gave  but  little  assurance  of  work  being  resum- 
ed under  it  The  fact  is  apparent  that  such  differences  had  sprung 
up  between  the  Burlington  and  Youngstown  stockholders  that  it 
was  not  likely  that  any  plan  would  be  agreed  upon  for  [easing  or 
operating  the  works.     The  record  of  proceedings  of  stockholders, 


following  resolution,  which  was  seconded  and  adopted,  viz.: 
'  Whereas  the  corporation  has  been  organized  and  in  existence  for 
about  three  years,  having  its  mills  ready  for  operation ;  and  wiiere- 
as  the  entire  capital  stock  of  this  company,  seventy  thousand 
($70,000)  is  invested  in  the  grounds  and  plant,  leaving  the  com- 
pany without  any  working  capital ;  and  whereas,  the  mills  weie 
operated  for  the  first  two  years  by  Richard  Brown  and  others  un- 
der a  contract,  during  which  time  no  money  was  made  by  such 
operation  either  for  Mr.  Brown  and  others  or  for  the  company  ; 
and  whereas,  the  mills  have  stood  idle  ever  since  October,  18a9, 
this  company  being  utterly  unable  to  set  them  in  motion  for  want 
of  capital,  and  during  which  time  the  directors  have  notbeenahle 
to  make  any  contract  or  arrangements  for  the  operation  of  the 
mills,  and  in  the  mean  time  the  property  and  plant  have  been 
largely  decreasing  in  value,  and  will  continue  so  to  do  if  allowed 
to  remain  idle,  and,  as  a  result,  the  stockholders  are  not  only  los- 
ing the  use  of  their  capital  invested,  but  are  losing  the  capital  itself; 
and  whereas,  the  officers  and  directors  do  not  report  any  plan  or 
pi-ospect  for  any  arrangemeiit  for  the  operation  of  the  mills  during 
the  coming  fiscal  year,  and  the  company  cannot  operale  them  for 
want  of  means :  Therefore,  resolved,  that  the  board  nf  directors  of 
this  company  be,  and  they  are  hereby,  directed  and  instructed  to 
proceed  at  once  and  sell  the  entire  property  and  plant  of  this  com- 
pany, either  at  public  or  private  sale,  and,  on  such  terms  as  they 
deem  for  the  best  interests  of  the  stockholders,  and  that  they 
make  the  sale  within  the  next  sixty  days ;  and,  they  are  hereby 
authorized  to  make,  execute  and  deliver  any  and  all  necessary  and 
proper  deeds,  contracts,  and  other  instruments  in  order  to  effectually 
carry  out  and  consummate  such  sale,  and  further,  that  ihey  re- 
port their  doings  in  this  matter  to  an  adjourned  stockholders' 
meeting.  Resolved  further,  that  when  this  meeting  is  adjourned 
it  adjourn  to  meet  on  the  8th  day  of  November,  1890,  at  3  o'clock 
p.  m.,  to  transact  such  business  ns  may  then  seem  proper,  and, 
further,  that  the  directors  make  report  at  that  meeting  of  the  pro- 
spects of  sale  nr  other  disposition  of  the  property,  and  that  no 
actual  sale  be  made  previous  to  that  dale  unless  pursuant  to  some 
other  action  of  the  stockholders." 

"  October  7, 1890.    Board  of  directors'  meeting     '  Whereas,  the 
stockholdere  of  this  meeting,  at  their  annual   meeting,  October  7, 


1890,  by  a  resolution  there  oEEered  ond  adopted,  directed  and  in- 
structed the  directors  of  this  company  to  proceed  at  once  and  sell 
the  entire  property  and  plant  of  tbis  company,  either  at  public,  or 
private  sale ;  and  whereas,  the  sale,  by  the  resolution,  must  be 
consummated  within  sixty  days  from  Oct.  7,  1890;  and  wiiereas, 
on  account  of  approaching  winter,  it  is  desirable  to  make  suuh  sale 
as  early  as  possible,  to  enable  the  purchaser  or  purchasers  to  make 
necessary  improvements  and  repairs :  Therefore,  resolved,  that 
the  president  and  secretary  of  this  board  be,  and  they  are  hereby, 
directed  and  instructed  to  proceed  at  once,  and  solicit  offers  and 
enter  into  negotiations  for  tlie  sule  oE  the  entire  property  and  plant 
of  this  company,  by  advertising  the  same  at  their  discretion  in  at 
least  two  of  the  lending  iron  trade  papers  of  this  country,  and 
otherwise,  as  they  may  deem  advisable,  and  that  they  make  a  full 
report  in  relation  thereto  to  this  board  at  some  appropriate  time, 
prior  to  the  adjourned  annual  stockholders'  meeting  to  be  held 
November  8,  1890.'  To  which  J.  W.  Price  offered  the  following 
substitute,  which  was  also  seconded;  viz.:  '  Resolved  that  the 
board  of  directors,  proceed  at  once  to  make  the  neces-sary  arrange- 
ments for  putting  the  Iowa  Rolling  Mil's  into  operation,  under 
the  management  of  its  own  officers  at  the  eariiest  practicable  time,' 
substitute  lost,  and  the  original  motion  carried." 

The  minutes  of  an  adjourned  meeting  of  the  stockholders  of 
the  Iowa  Rolling  Mill  Company  held  on  November  8,  1890  :  "  J. 
F,  Holcomb  offered  a  resolution  that  the  board  of  directors  are 
hereby  instructed  to  proceed  at  once  and  sell  at  public  sale  the 
mill,  premises,  and  entire  property  and  plant  of  this  corporation  ; 
terms  of  sale  half  cash,  and  the  balance  in  six  and  twelve  months 
from  date  of  sale,  with  six  per  cenL  interest  per  annum  with  good 
security.  Mr.  Guelich  offered  an  amendment  providing  that  no 
bids  should  be  entertained  at  said  sale  fur  less  than  seventy-live 
cents  on  the  dollar  of  the  stock.  Mr.  Huston  moved  to  amend  the 
amendment  bv  striking  out  '  seventy-five  cents  on  the  dollar'  and 
inserting  $25,000.'  Mr.  Huston's  amendment  was  carried  ;  Price, 
Guelich,  and  Gear  voting  'No,'  and  the  resolution,  as  amended, 
was  carried  by  the  followins*  vote  :  Ayes  :  Richard  Brown,  by 
Holcomb,  170  shares ;  E  M  Wilson,  by  Holcomb,  10  shares ; 
J.  F.  Holcomb,  177i  .shares  :  J.  G.  Foote,  14  shares;  C.  J.  Ives, 
by  Foote,  17  shares  ;  E.  S  Huston,  5  sliares, — total,  SSSJ.    Noes : 


J.  W.  Price,  lOOJ  shares ;  Price  &  Wieae,  bj  Price,  8  shares : 
Tlieodore  Guelich,  69J  shares ;  J,  H,  Gear,  TSitsharea ;  Mrs,  H.  F. 
Gear,  by  Guelich,  28  shares ;  Horace  Rand,  bj  GueHeh,  5  shares, — 
total,  282  shares.  Mr.  Price  objected  to  any  stock  being  voted  that 
bad  not  been  fully  paid  for,  and  ruled  that  no  such  stock  be  voted, 
but  his  ruling  was  not  sustained,  '  The  undersigned  stockholders 
protest  against  the  resolution  offered  by  J.  F.  Holcomb,  and  adopt- 
ed, to  sell  the  property  of  thiscorapanyat  public  sale  on  December 
13,  1890,  the  limit  to  the  price  being  entirely  too  low,  in  our  es- 
timation. [Signed]  Theo.  Guelich.  H.  F.  Gear,  by  Guelich.  H. 
S.  Rand,  by  Guelich.  JohnH.  Gear.  J.  W.  Price.'  Adjourned 
to  meet  Deceml>er  12,  1890.     J.  F.  Holcomb,  Secretary." 

"  Dec.  12,  1890.  Adjourned  stockholders'  meeting.  AftCT 
some  general  discussion  as  to  the  condition  of  tlie  property  and  the 
prospects  of  selling,  Mr.  Holcomb  oEEered  the  following  resolution : 
'  There  being  no  offers  for  the  property  and  plant  of  this  com- 
pany at  private  sale,  and  no  offers  tc  lease  tlie  some  which  are  ac- 
ceptable to  the  majority  interest,  therefore,  be  it  resolved,  that  the 
board  of  directors  be,  and  they  are  hereby,  instmcted  and  directed 
to  proceed  and  sell  the  same  at  public  sale  on  the  13th  instant,  &s 
advertised,  and  to  this' end  the  president  and  secretary  are  hereby 
instructed  and  directed  to  attend  the  sale,  procure  the  services  of 
a  suitable  pesron  as  auctioneer,  and  are  charged  with  the  duty 
and  responsibility  of  seeing  that  the  orders  of  this  company  in 
the  matter  are  carried  out.  Resolved,  further,  that  when  this 
meeting  adjourns  it  adjourn  to  meet  on  Saturday,  December  20, 
1890,  at  three  o'cKwk  P.  if.,  to  receive  the  report  of  the  sale,  and 
to  transact  any  other  business  which  may  then  come  before  the 
meeting.'  Which  resolution  was  adopted  by  a  vote  of  376J  shares 
for,  and  282  against" 

"Dea  20,  1890.  Adjourned  stockholders'  meeting.  J.  F.  Hol- 
comb then  offered  the  following  resolution;  '  Tliere  having  been 
no  bids  for  tiie  property  and  plant  of  this  company  at  the  poblic 
sale  of  the  same,  advertised  to  take  place  at  the  court  house  door 
this  day,at  two  o'clock  P.  M.  ,  and  said  salehavingbeen  adjourn- 
ed to  take  place  on  Saturday,  the  27th  instant,  at  the  same  boor 
and  place,  said  action  is  hereby  approved,  and  the  president  and 
sercretary  are  hereby  authorized  and  diiected  to  attend  and  con- 
duct said  sale,  advertising  the  same  in  the  local   papers.     It  is 
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further  ordered  that  when  this  meeting  adjovirnH,  it  be  to  meet  on 
Saturday,  the  27th  instant,  at  three  o'clock  P.  M.,  at  which  time 
the  president  and  secretary  are  hereby  onlered  to  make  report  of 
said  sale.'  Which  resolution  was  adopted  by  a  vote  of  876^  for, 
and  172f  against" 

At  the  meeting,  to  wit,  December  27,  1890,  the  stockholders,  by 
a  vote  of  376ishares  for,  and  172f  shares  against,  adopted  the  fol- 
lowing :  **  Mr.  Huston  also  submitted  the  following  order:  '  The 
property  and  plant  of  this  company,  having  been  this  day  sold  at 
public  sale  to  John  F.  Holcomb  for  twenty  thousand  dollars, 
pursuant  to  orders  and  directions  of  this  company,  and  there  be- 
ing no  prospect  of  making  a  more  favorable  sale,  and,  owing  to 
apparently  irreconcilable  differences  between  the  stockholders, 
there  being  no  prospect  of  putting  the  mills  in  operation  under  any 
plan  which  would  offer  any  substantial  return  to  the  stockholders, 
it  is  therefore  ordered  that  said  sale  be,  and  the  same  is  hereby^ 
approved  and  confirmed,  and  the  president  and  secretary  are  here- 
by authorized  and  directed  to  execute  the  proper  deed  and  other 
papers,  and  complete  said  sale,  according  to  the  terms  authorized : 
Provided,  however,  that,  such  sale  having  been  made  to  a  stock- 
holder of  this  company,  it  shall  not  be  completed  for  eight  (8)  days 
from  this  date,  and  if,  during  that  time,  any  bona  fide  bid  of  not 
less  than  five  hundred  dollars  in  excess  of  the  above  bid  be  re- 
ceived by  the  president  and  secretary,  then  said  property  shall 
again  be  offered  at  public  sale  at  an  adjourned  meeting  of  this 
stockholders'  meeting,  to  be  held  at  the  office  of  Guelich  &  Blank 
on  Monday,  January  5th,  1891,  at  3  o'clock  P.  M.,  and  the  pro- 
perty then  be  sold  to  the  highest  bidder,  according  to  the  terms 
heretofore  advertised,  and  said  sale  at  once  perfected  and  com- 
pleted ;  but,  if  no  bid  of  an  increase  of  five  hmidred  dollars  is  so 
received,  then  the  sale  to  John  F.  Holcomb  for  twenty  thousand 
dollars  shall  at  once  be  completed  and  perfected,  and  the  necessary 
papers  executed  and  delivered.'  *  On  behalf  of  himself,  as  the 
holder  of  69^  shares  of  the  stock,  J.  H.  Grear,  Mra  H.  F.  Grear,  and 
H.  F.  Rand  holding  70 J,  28,  and  5  shares  of  stock,  respectively, 
for  whom  he  has  a  proxy,  the  undersigned  hereby  protests  against 
the  pretended  sale  of  the  property  and  plant  of  the  company,  and 
against  the  consummation  thereof,  for  the  reasons  (1)  that  the 
stockholders,  under  our  articles  of  incorporation,  have  no  author- 
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ity  to  act  in  the  premises ;  (2)  that  the  stock  not  paid  for  has  no 
right  to  vote  in  a  stockholders'  meeting.  Burlington,  Iowa,  Dea 
27th,  1890.     Theo.  Guelich.'" 

*'  Jan.  5th,  1891.  Adjourned  stockholders'  meeting.  Mr.  Hus- 
ton offered  the  following  order :  *  There  being  no  further  or  better 
offer  for  the  property  and  plant  of  this  company  over  and  above 
$20,000,  as  bid  by  John  F.  Holcomb  at  the  public  sale  held 
December  27th,  1890,  it  is  now  ordered  that  the  sale  to  him  at  tlie 
price,  be  and  the  same  is  hereby,  approved  and  confirmed,  and  the 
president  and  secretary  are  hereby  directed  to  execute  the  proper 
deed  thereof,  and  deliver  the  same  to  said  John  F.  Holcomb,  on  his 
making  payment  therefor  according  to  the  terms  of  sale,  to  wit, 
one-half  cash,  and  the  balance  in  six  and  twelve  months  from  date 
of  sale,  at  six  per  cent  interest  with  good  security.'  Which  order 
was  adopted  by  a  vote  of  376^  shares  for,  and  172f  against" 
And  at  the  same  meeting  the  following  order  was  offered  :  "  It 
appearing  that  a  proper  deed  for  the  property  and  plant  of  this 
company  to  John  F.  Holcomb  in  accordance  with  the  sale  made 
to  him,  as  appears  on  the  records  of  this  company,  as  been  sub- 
mitted to  J.  W.  Price,  president  of  this  company,  for  his  signature, 
and  he  having  refused  to  execute  it,  it  is  now  ordered  that  the 
secretary  be,  and  his  ereby,  instructed  and  directed  to  take  such 
8tef)s  as  may  be  necessary,  including  employing  counsel  and  in- 
stituting legal  proceedings  in  the  name  and  on  behalf  of  this  com- 
pany, to  compel  the  execution  of  such  deed  by  the  president,  as 
ordered  by  this  company," — which  order  was  adopted  by  the  same 
vote. 

It  was  upon  the  authority  of  these  resolutions  that  the  sale  in 
question  was  made  and  confirmed  to  the  defendant  Holcomb. 
Plaintiff  being  president  of  the  company,  and  refusing  to  execute 
a  deed  to  Holcomb,  proceedings  were  had  whereby  Mr.  Brown, 
as  vice  president,  was  authorized  to  and  did  execute  a  deed  to 
Holcomb,  wliich  was  approved  by  the  board  of  directors,  March 
31,  1891.  This  action  having  been  commenced  January  2,  1891. 
the  board  of  directors,  at  its  meeting  March  30,  1891,  ordered  as 
follows:  "  It  is  further  ordered  that  upon  said  purchaser  filing 
with  the  treasurer  the  written  consent  of  not  less  than  three-fourths 
(J)  in  amount  of  the  stock  of  this  company,  that  the  deed  to  him 
shall  be  delivered,  without  requiring  payment  in  cash  or  notes  as 


provided  by  the  terms  of  sale,  and  an  obligation  signed  by  himsell 
and  Richard  Brown,  of  Youugstown,  Ohio,  that  they  will,  when 
i-eqnested  by  this  board,  pay  over  to  the  treasurer  tlie  pro  rata 
share  of  the  proceeds  arising  from  aaid  sale,  which  shall  then  be 
coming  to  such  stockholders  as  have  not  given  their  written  con- 
sent as  aforesaid,  said  deed  shall  be  at  once  delivered  to  the  pur- 
chaser, John  P.  Holcomb,"  The  written  consent  of  stockliolders 
and  the  obligation  of  Holoomb  and  Brown  were  executed  as  re- 
quired by  this  order,  and  througii  inadvertence  were  retained  by 
Holcomb,  aa  secretary,  instead  of  being  filed  with  the  treasurer. 
Upon  the  execution  of  these  instruments  the  deed  in  question  was 
delivered,  and  Holcomb  took  possession  of  the  works, 

2.  The  articles  of  incorporation  of  the  defendaTit  company  pro- 
vide that  the  capital  stock  shall  be  all  paid  up,  "  and  that  every 
stockholder  shall  be  entitled  to  one  vote  for  every  share  of  stock 
fio  held."  It  will  be  observed  that  the  stock  issued  to  Brown  and 
his  associates  was  voted  in  favor  of  their  resolutions  authorizing 
and  confirming  the  sale  and  conveyance  to  Holcomb,  and  was 
necessary  to  constitute  a  majority.  Appellant  contends  that  Brown 
had  not  paid  the  $20,000  in  cash,  as  agreed,  and  therefore  said 
stock  was  not  paid  for  and  not  entitled  to  be  voted.  That  stock 
w;is  issued  with  the  consent  of  all  the  stockholders,  by  the  paintifif 
US  pr'esident,  upon  Brown's  promise  to  pay  the  $20,000  for  the 
purpose  expressed.  If  this  was  all  that  appeared  it  might  well  be 
questioned  whether  Brown's  obligation  to  pay  the  $20,000  wkh 
not  a  payment  for  the  stock,  within  the  meaning  of  the  article.^ 
We  have  seen,  however,  that  Brown  had  paid  iit  le;ist  $16,746.96 
of  the  $20,000  for  improvements  authorized,  as  he  had  agreed  to 
da  It  is  certainly  clear  that  Brown  was  entitle<l  to  credit  on  the 
$20,000  for  the  amount  thus  paid,  and  to  that  extent  the  stock 
was  paid  for.  It  is  argued  that  nothing  less  than  a  full  payment 
of  the  $20,000  was  a  payment  for  any  part  of  this  stock.  The 
stock  was  in  shares  of  $100  each,  and,  while  tiiis  might  be  true 
as  to  a  fraction  of  a  share,  it  is  certainly  not  as  to  the  850  shares. 
Mr.  Brown  was  entitled  to  n  share  as  fully  paid  up  as  soon  as  he  had 
paid  the  agreed  price  thereof.  The  amctunt  paid  entitled  him  to 
at  least  293  shares.  Tlie  highest  number  of  shares  voted  against 
either  of  the  resolutions  was  282,  while  all  the  Brown  stock  and 
48i  shares  of  other  stock,  admitted  to  have  been  paid  for,  were 


voted  for  the  resolutiona  Counting  the  Brown  stock  at  293,  there 
was  a  clear  majority  of  paid  up  shares  in  favor  of  each  of  said  re- 
solutions. During  the  time  the  works  were  operated  under  the 
lease,  it  was  in  the  name  of  the  corporation,  with  the  knowledge 
and  consent  of  all  the  stockholders.  All  money  was  received  and 
paid  through  the  treasurer,  and  the  president  made  some  of  the 
operating  contracta  Brown  paid  more  than  the  price  of  his  stock 
into  the  treasury  for  operating  expenses,  and  thus  became  entitled 
to  an  accounting  with  the  company  as  to  the  $20,000  and  the 
money  so  paid.  The  stock  issued  to  Brown  and  his  a,5SOGiates  was 
continously  voted  at  all  meetings  with  the  knowledge  of  all  the 
stockholders,  without  objection,  until  the  protest  mentioned  above. 
We  cannot  say,  with  the  light  of  all  these  facts,  that  the  re- 
solutions authorizing  and  confirming  the  sale  were  not  adopted  by 
a  legal  majority  of  the  stock  voted. 

3.  It  is  unquestionably  true  that  a  private  corporation  holds 
its  property  as  a  trust  fund  for  the  stockholders,  and  that, 
when  a  majority  of  the  stockholders  act  together,  they  are  in  a 
sense  tlie  corporation,  and  must  act  with  due  r^ard  to  the  right 
of  the  minority.  If  the  majority  decide  arbitrarily,  and  without 
just  cause  to  sell  the  property  of  the  corporation  to  the  prejudice  of 
the  minority,  and  thereby  compel  the  winding  up  of  the  busine^ 
of  the  corporation,  it  is  a  fraud  Upon  the  minority,  and  courts  of 
equity  will  interfere.  If,  however,  just  cause  exists  for  selling  tlie 
property,  as  when  the  corporation  is  insolvent,  and  the  sale  is 
necessary  to  pay  debts,  or  where,  from  any  cause,  the  business  is  a 
failure  and  an  unprofitable  one,  and  the  best  interests  of  all  re- 
quire it,  the  majority  have  clearly  power  to  order  the  sale,  and  in 
such  case  their  nets  ai'S  not  ultra  vires.  Cook,  Stockh.  &  Corp, 
Law,  §1  656,  662,  667.  In  tliia  last  section  it  is  said  :  "  If,  how- 
ever, the  corporation  is  an  unprofitable  and  failing  enterprise,  then 
a  sale  of  all  the  corporate  property  with  a  view  to  <lissolutton  may 
be  made  by  the  majority  of  stockholders."  It  would  be  a  harsh 
rule  that  would  permit  one  stockholder  to  hold  the  others  to  their 
investment  when  just  cause  existed  for  closing  the  business  of  the 
corporation.  Lauman  v.  Railroad  Co.,  30  Pn.  St.  42.  In  Sawver 
V.  Printing  Co.,  77  Iowa,  242 ;  42  N.  W.  Rep.  800,  this  court  're- 
cognized the  right  of  the  majority  of  stockholders  to  make  sale  of 
all  the  corporate  property  when  just  cause  existed   for  so  doing. 
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and  held,  under  the  facts  of  the  case,  that  the  sale  was  warranted, 
and  was  not  a  fraud  upon  the  minority.  Appellant  cites  at  length 
from  Ervin  v.  Navigation  Co.,  27  Fed.  Rep.  625.  In  that  case 
there  was  no  claim  of  necessity  for  the  disposition  of  the  corpor- 
ate property  that  was  mada  It  is  said  :  "  Plainly,  the  defendants 
have  assumed  to  exercise  a  power  belonging  to  the  majority  in 
order  to  secure  personal  profit  for  themselves,  without  regaixl  to 
the  interests  of  the  minority.  They  repudiate  the  suggestion  of 
fraud,  and  plant  themselves  upon  their  right  as  a  majority  to  con- 
trol the  corporate  interest  according  to  their  discretion."  It  was 
plainly  held  that  a  court  of  equity  would  not  tolerate  a  discretion 
that  did  not  consult  the  interest  of  a  minority.  The  right  of  a 
majority  to  wind  up  the  affairs  of  a  corporation  like  this,  and  dis- 
pose of  its  assets,  even  against  the  objection  of  a  minority,  when 
the  business  could  no  longer  be  advantageously  carried  on,  is  re- 
oognized.  See  Hayden  v.  Directory  Co.,  42  Fed.  Rep.  875,  a  case 
similar  in  many  facts  to  this,  and  in  which  the  rule  jast  announced 
was  recognized.  We  must  look  to  the  facts  ,  and  see  if  the  action 
of  the  majority  in  ordering  the  sale  in  question  was  warranted  by 
the  circumstance&  The  enterprise  was  a  new  one  in  Iowa.  The 
works  had  been  operated  at  a  loss  from  the  beginning.  They  had 
been  idle  for  about  one  year.  The  corporation,  though  solvent, 
was  without  the  necessary  working  capital,  and  unable  to  secure  it 
No  tangible  plan  for  operating  the  works  was  suggested,  though 
the  subject  was  frequently  discussed.  True,  after  the  adoption  of 
the  first  resolution  to  sell,  it  was  proposed  to  lease  to  Mr.  Roberts, 
but,  as  already  stated,  his  offer  was  indefinite,  if  it  may  be  called 
an  offer,  and  afforded  no  reasonable  ground  for  expecting  that  the 
works  could  thereby  be  put  in '  operation.  We  are  inclined  to 
think  that  this  plan  was  presented  by  the  minority  for  the  purpose 
of  preventing  the  sale  ordered,  rather  than  for  any  hope  of  starting 
the  works  under  it  A  marked  disagreement  had  sprung  up  be- 
tween the  plaintiff  and  the  defendant  Holcomb,  neither  being 
willing  for  the  corporation  to  assume  business  with  the  other  in 
even  partial  control.  The  Burlington  stockholders  mainly  took 
side  with  the  plaintiff,  and  the  Youngstown  stockholders  with 
Holcomb.  It  was  apparent  that  no  agreement  could  be  reached 
by  which  the  works  could  be  operated  or  leased.  No  alternative 
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waa  apparent  bat  to  leave  the  worka  to  rust  and  decaj  in  idleneea, 
or  to  sell  them.  We  think  the  circnmstancea  fullj  justified  the 
action  of  the  majority  in  authorizing  the  sale  of  the  works.  Ap- 
pellant cites  section  1066  of  the  Code,  which  providea  as  follows : 
"  No  corporation  can  be  dissolved  prior  to  the  period  fixed  in  the 
articles  of  iocorporation  except  hy  unanimous  consent,  unless  a, 
different  rule  has  been  adopted  id  their  articles."  It  is  contended 
that  as  the  articles  fixed  twenty  years,  a  sale  of  all  the  property 
that  necessarily  terminated  the  business  could  not  be  made  except 
by  unanimous  consent.  The  sale  of  all  the  property  may  have 
the  eSect  of  terminating  the  business  for  which  the  corporation 
was  organised,  but  it  does  not  dissolve  it  Such  a  sale  no  more 
dissolves  the  corporation  than  would  the  giving  of  a  mortgage 
that  might  ultimately  result  in  all  the  property  being  taken  from 
the  corporation.  Buell  v,  Buckingham,  16  Iowa,  296  This  cor 
poration  still  exists,  and  is  properly  made  a  party  to  this  action  as 
an  existing  corporation.  It  is  certainly  not  the  purpose  of  section 
1066  to  perpetuate  the  existence  of  corporations  when  circum- 
stances arise  demanding  their  dissolution.  Hence,  if  the  sale  of 
the  property  was  necessary,  the  right  to  make  it  would  not  be 
defeated,  even  it  it  had  the  effect  of  dissolving  the  corporation. 
Section  1066  applies  when  no  circumstance  arise  that  defeat  the 
purpose  for  which  the  corporation  was  organized,  and  that  require 
an  earlier  dissolution. 

4.  Appellant  cites  cases  announcing  the  familiar  rule  that  a 
party  holding  a  fiduciary  relation  to  trust  property  cannot  become 
a  purchaser  thereof,  either  directly  or  indirectly.  It  is  contended 
that  the  defendant  Holcomb,  in  voting  the  majority  of  the  stock, 
as  already  stated,  stood  in  the  place  of  the  corporation,  and  was 
charged  with  its  trust  relations  towards  the  stockholders,  and 
therefore  within  the  rule  forbidding  him  from  purchasing  the  pro- 
perty. Mr.  Holcomb'a  relation  as  a  stockholder  was  not  that  of 
agent  or  trustee,  but  a  joint  owner.  An  agent  or  trustee  is  charged 
with  the  interests  of  his  principal  or  w^fut  gue  frtul,  and  cannot  have 
any  interest  adverse  thereto.  Not  so,  however,  as  to  a  stockholder 
He  has  his  own  interests  to  protect,  and  is  not  charged  with  the  care 
of  the  interestsof  the  other  atockholdera  They  act  for  themselve^. 
The  rule  applicable  to  stockholders  is  well  stated  in  Rice's  Appeal, 
79  Pa.  Sl  204,  as  follows :  "  Where  a  person  has  the  actual  eon- 


trol  of  a  corporation,  whether  auch  control  arises  from  the  owner- 
ship of  a  majority  of  the  shares ,  or  from  his  position  or  influence, 
he  is  held  to  most  rigid  good  faith.  The  onus  is  upon  him  to 
show  the  fairness  of  the  transaction  if  it  is  called  in  question." 
This  brings  us  to  inquire  whether  appellee  Holcomb  acted  in  good 
faith.  It  is  unnecessary  that  we  extend  this  opinion  by  here  dis- 
cussing the  evidence  on  this  point  It  is  sufficient  to  say  that 
purchasers  for  such  property  were  not  numerous,  the  sale  was  adver- 
tised and  open,  it  was  postponed  in  hope  of  securing  biddei3,  the 
minimum  price  was  fixed,  and  at  an  open  sale  appellee  Holcomb 
made  hb  bid.  It  is  true  that  the  price  hid  was  much  less  than 
the  cost  of  the  property,  but  was  all  it  would  bring  at  an  open  sale, 
and,  in  view  of  the  past  failures  of  this  new  enterprise,  may  be 
said  to  be  equal  to  the  then  value  of  the  property.  We  find  no 
evidence  of  fraud  or  bad  faith  in  the  transaction.  What  was  done 
was  authorized  by  the  circumstances,  and  was  done  in  good  faith, 
and  for  the  beat  interests  of  all  concerned.  The  judgment  of  the 
district  court  is  affirmed.* 

CorporMtiona*  IHapiMliv  <>'  Uie  propsrtT-  and  winding  up  tfa« 
bnalnew  of  th*  oorpoimtlon-  Wlien  JoatUabto.  "Tbe  rigbt  of  b 
manuracturing  company  to  discontinue  fta  operations  vhere  they  have  become 
unprofllable,  for  tbe  purpose  of  protecting  shareholdeis  from  further  lose,  dries 
not  Bdmit.  we  think,  of  doubt."  Bkinaer  t.  Bmith,  134  N.  T.  240 ;  81  N.  B. 
Rep-Qll,  cltlngTres'lwell  T.  Hanf.  Co,  7  Orar  395;  Hancock  v.  Holbrook.  9 
Fed.  Rep.  853  ;  Boston  etc.  B.  Co.  v,  New  York  «lc.  R.  Co,.  18  B.  I.  263 ;  1 
Mor.  Corp.  g  aSS  et  eeq.  -,  2  Hor.  Corp.  g  1004  ;  Buford  v.  Packet  Co.,  69  Mo. 
611.  To  ume  effect  is  Bothw  ell  t.  Robinaon,  44  Hinu.  538  ;  47  N.  W.  Rep. 
256.  And  see  generally:  Small  v.  Hiniieapolls  Electro  Hatrii  Co.,  4  Am.  R.  R. 
A  Corp.  Bep.  81  aodDote;  Holmes  &  Grigge  Hfg.  Co.  v.  Holmes  &  Co..  Metul 
Co..  4  Am.  B.  R.&Corp  .Bep.  SOS;  Central  Trana.  Co.  v.  PuUmaT  Pal  act  Car 
Co.,  4  Am.  a  B.  &  Corp.  Bep.  173  ;  People  t.  Ballard,  6  Am.  R.  B.dfcCorp. 
Bep.  689  and  note ;  1  Am.  R.  R  A  Corp.  Bep.  240  oote. 


White  bt  al.  v.  Manhattan  Rr.  Co.,  et  al. 
(Court  of  Appeals  of  New  York.    Oct.  8.   IB98.) 


and  operated  the  road.  Seld,  that  auch  consent,  after  being  acted  on  by  the 
compaaf,  operated  as  an  abaiidoiinieDt  by  auch  oirners  of  their  easement  in 
the  etreetB  so  far  as  was  reasonably  necessary  for  the  construction  und  opera- 
tion of  such  road,  and  that  tbey  or  iheir  succenors  in  title  could  not  revoke 
Euch  conaent,  and  recover  damages  already  sustained,  and  enjoin  the  further 
operation  of  such  road. 

3,  The  effect  of  such  consent  Is  not  changed  by  the  provision  of  the  consti- 
tution art  3,  g  18,  that  no  railroad  can  be  built  in  tbe  public  streets  wiibout 
the  consent  of  the  owners  of  one-half  In  value  of  tbe  property  in  the  street,  or, 
in  lieu  IhereoF,  the  determination  of  three  commissioners  appointed  by  the  geo- 
eral  term,  after  a  bearing  of  all  pnrtles  interested,  and  confirmed  by  the  com  t. 

8.  SiaNiDQ  OF  conasRT  in  i<iRif  ra.mb  bt  one  partner  does  not  bind 
OTHER  PARTNERS.  Where  the  land  belonged  to  a  copartnership,  and  the  firm 
name  was  signed  to  theconaent  by  one  member  of  theflrm,  the  rights  of  tbe 
other  members  and  their  successors  in  title  are  not  affected  tliereby,  in  the  ab- 
sence of  evidence  of  authority  to  sign  it  bj  such  other  members,  or  of  circum- 
stances from  which  sn  inference  of  authority  might  fairly  be  drawn. 

4.  Construction  op  consent.  Unrbasonaslb  nsE.  Such  a  consent 
must  have  a  reasonable  construction  and  cannot  be  lield  to  authorize  an  unrea- 
sonable or  excessive  use  of  tlie  street  for  the  purposes  contemplated. 

Davies  A  Rapallo  and  Brainard  Tollea,  for  Appellant  Leo  C, 
Desaar,  {Joseph  B.  Reilly,  of  counsel,)  for  Tespondents. 

Peckham,  J. — On  the  28tli  day  of  July  1887,  the  plaintiffs  be- 
came owners  of  certain  land,  with  the  buildings  thereon,  situated 
on  Chatham  square,  in  the  city  of  New  York.  They  are  respec- 
tively the  widow  and  daugliter  of  one  James  H.  White  who  died 
on  the  above  date  in  the  possesuioa  and  ownership  of  the  premises, 
and  who  devised  the  same  to  the  plaintife.  The  railroad  of  ihe 
defendants  was  at  that  time  in  operation  in  Chatham  square,  and 
on  tiie  30th  day  of  July,  1888,  the  plaintiffs  commenced  this 
action  for  the  purpose  of  recovering  damages  which  they  all<^ed 
had  been  already  sustained  by  them  from  the  operation  by  defend- 
ants of  the  railroad  in  front  of  the  plaintiffs'  premises  without  hav- 
ing obtained  the  right  to  do  so  from  tlie  owners  thereof,  and  also 
for  the  purpose  of  enjoining  the  defendants  from  the  further 
operation  of  the  road  unless  they  paid  the  dnmage  which  such 
operation  of  it  would  thereafter  occasion  to  the  plaintiffs  as  the 
owners  ot  the  premises  in  question.  They  recovered  judgment 
for  both  kinds  of  reliet  Upon  the  trial  the  defendnanti  proved 
that  in  1875  the  premises  were  owned  by  the  firm  of  W.  M.  Sey- 
mour i;  Co.,  hardware  merchants,  and  the  firm  was  then  composed 
of  William  M.  Seymour,  James  H.  White,  and  Jonathan  E.  Brush 


In  February,  1877,  Brush  conveyed  his  interest  in  the  premises  to 
h^  partners,  Seymour  and  White,  and  m  March,  1882,  the  executor 
of  Seymour,  under  due  authoiity  in  the  will  of  the  testator  con- 
veyed the  interest  in  the  premiss  of  which  testator  died  seised  to 
James  H.  While,  the  plaintififs'  testator.  The  defendants  further 
proved  that  in  October,  1875,  while  the  premises  were  owned  by 
and  in  the  possession  of  the  firm,  one  of  the  members  thereof  (Jona- 
t)ian  K  Brush)  signed  a  paper  which  read  as  follows :  "  We,  the 
undersigned,  owners  of  land  bounded  on  Chatham  street,  east  side, 
Ijetween  Roosevelt  and  East  Broailway,  hereby  respectively  con- 
sent to  the  construction  and  operation  of  an  elevated  railway  over, 
through,  and  along  said  street ;  tlie  said  railway  to  be  constructed 
and  operated  by  either  the  New  York  Elevated  Railroad  Company, 
or  a  company  to  be  organized  under  chapter  606  of  the  Laws  of 
1875.  Dated  New  York,  October,  1875.  Street  number,  4 ;  ward 
number,  781 ;  street  front,  34.4 ;  owners,  Seymour  &  Co.;  resi- 
dence,   ;  valuation,  $20,000 ;  signature,  W.  M.  Seymour  & 

Co."  The  railroad  was  constructed  subsequent  to  the  execution 
of  this  paper,  and  has  been  opeiated  as  alleged  in  the  complaint 
The  court  was  requested  to  find  the  fact  as  to  the  execution  of 
this  paper,  aud  the  subsequent  construction  of  the  railroad  in  ac< 
cordance  with  the  proof,  which  was  uncontradicted,  but  the  re- 
quest was  refused,  and  an  exception  duly  taken.  The  principle 
question  in  the  case  arises  upon  the  materiality  of  this  exception. 
The  plaintiffs  insist  that  the  paper  was  of  no  more  efEect  than  a 
parol  licensetodoworkon  the  land  of  the  licensor  would  have  been, 
and  that  it  was  revocable  at  the  pleasure  of  the  licensor,  and  that 
a  revocation  was  effected  by  the  conveyance  of  the  land,  and  by 
the  commencement  of  this  action  by  the  devisees  of  the  former 
owner,  James  H.  White.  Tliere  Is  no  finding  or  proof  that  the 
plaintiffs  have  any  title  to  any  portion  of  the  street  or  square  upon 
which  their  building  fronts,  but  thei'e  is  a  finding  that  they  ac- 
quired with  their  title  to  the  premises  the  right  to  have  Chatham 
square  kept  open  as  a  public  street,  "  and  to  have  a  free  and  un- 
otwtructed  right  of  way,  access,  and  passage  to  and  from 
said  premises  over  and  upon  said  street,  tc^ether  with  all 
the  3se  and  benefit  of  the  light  and  air  coming  in  and 
upoa  said  lot  and  premises  through  and  from  said  street,  free 
and   unobstructed."      I   think    the   proof   shows,    without  con- 
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tradiction,  that  all  the  rights  in  the  street  they  had  were  what  has 
been  termed  property  rights  in  the  nature  of  easements  nf  light, 
air,  and  acceaa  Story's  Case,  90  N.  Y.  122 ;  Kaae's  Ciise,  125 
N.  Y.  164  ;  26  N.  R  Rep.  278,  and  cases  cited.  The  defendants, 
therefore,  insist  that,  as  the  plaintiffs  or  their  predecessoi's  had  no 
title  to  any  portion  of  the  street,  the  conseat  of  their  predec-essors, 
while  in  the  possession  and  ownership  of  the  abutting  land,  that 
the  defendants  might  construct  and  operate  the  railroad  in  the 
square  ia  front  of  their  land,  was  more  than  a  mere  license  to  do 
an  act  on  the  land  of  the  licensor,  and  thatitamonnted  in  law  and 
in  fact  to  an  abandonment  of  their  rights  or  easements  in  the 
street,  so  far  as  was  necessary  for  the  construction  and  operation 
of  the  railroad,  and  that,  the  consent  to  such  construction  having 
been  acted  on,  and  laige  amounts  of  money  expended  on  the  faith 
thereof,  the  plaintiffs,  as  the  successors  of  those  who  gave  the 
consent,  are  themselves  estopped  from  making  any  claim  for  dam- 
ages arising  from  such  construction  and  operation.  It  has  been 
the  law  inthisstateforanumberof  years  that  an  easement  to  do  some 
act  of  a  permanent  nature  on  the  land  of  another  can  be  created 
only  by  a  deed  or  conveyance  in  writing,  operating  as  a  gmnt,  and 
that  consent  in  writing  on  the  partoE  the  landowner  is  no  more  valid 
than  if  it  were  by  parol  Thus  a  parol  agreement  by  tht  owner 
of  the  land  that  a  person  may  abut  and  erect  a  dam  on  such  land, 
not  for  a  temporary  purpose,  but  for  a  permanent  use,  such  as 
the  creation  of  a  water  power  for  the  use  of  mills,  is  void,  and  the 
agreement,  being  a  mere  license,  may  be  revoked  even  after  it  has 
been  acted  upon  by  the  other  pai'ty.  Also  a  permanent  easement 
to  drain  through  tlie  land  of  another  is  not  created  by  a  license  so 
to  do,  even  when  in  writing,  and  made  upon  a  good  consideratioa 
MumCord  V.  Whitney,  15  Wend.  381;  Wiseman  v.  Lacksinger, 
84  N.  Y.  31 ;  Cronkhite  v.  Cronkhiie,  94  N.  Y.  323  ;  Babcock  v. 
Utter,  1  Abl).  Dec  27,  and  cases  cited  ;  E^kerson  v.  Crippen,  110 
N.  Y.  685 ;  18  N.  E  Rep.  44a 

The  question  of  the  establishment  of  an  easement  by  adverse 
user,  which  may  authoiize  the  presumption  of  a  grant,  is  not  in- 
volved, nor  is  the  ability  to  thus  prove  its  existence  denied.  Ham- 
mond V.  Zehner,  21  N.  Y.  118.  It  is,  however,  held  (what  would 
otherwise  seem  to  be  plain  enough)  that  there  can  be  no  adverse 
user  where  the  right  to  use  exists  and  is  exercised  under  a  license. 
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WiiCman  v.  Lucksinger,  supra.  The  reasoning  upon  which  these 
decisions  as  to  the  insufficiency  of  a  license  are  based  is  that  the 
right  which  is  claimed  under  a  license  amounts  to  an  interest  in 
land,  and  that  such  interest  cannot  be  created,  and  cannot  pass  to 
another,  without  a  proper  conveyance  or  grant  of  such  interest  in 
writing  and  under  seal,  as  required  by  our  statuta  It  is  said  that 
a  license  is  a  mere  authority  to  enter  upon  the  land  and  is  a  suffi- 
cient protection  to  the  licensee  while  it  lasts,  but  ftiat  it  may  be 
revoked  at  any  time,  and  after  its  revocation  it  cannot  be  used  as 
a  protection  for  any  future  acts.  It  is  held  that  there  can  be  no 
equitable  estoppel  which  will  operate  to  prevent  the  revocation  of 
the  license,  grounded  upon  the  fact  that  the  licensee  has  entered 
upon  the  land  of  the  licensor,  and  expended  thereon  labor  and 
money  upon  the  faith  of  the  license,  because  it  must  be  held  that 
the  licensee  knew  that  the  license  gave  him  no  interest  in  the  land, 
and  that  he  must  rely  only  upon  the  indulgence  of  the  licensor,  and, 
if  that  be  withdrawn,  he  must  himself  withdraw  from  the  land. 
Otherwise,  it  is  said,  the  statute  in  regard  to  the  creation  and  con- 
veyance of  interests  in  land  would  be  in  great  part  abrogated. 
The  easements  of  abutting  owners  in  New  York  city,  who  are 
without  title  to  any  portion  of  the  streets  upon  which  their  lands 
abut,  diflEer  somewhat  in  their  origin  from  ordinary  easements 
They  have  not  been  created  by  grant  or  covenant,  but  it  is  said  of 
them  that  it  is  easier  to  realize  their  existence  than  to  trace  their 
origin  ;  that  they  arise  ivom  tlie  situation,  the  course  of  legislation 
the  trust  created  by  statute,  the  acting  upon  the  faith  of  public 
pledges  and  upon  a  contract  between  the  public  and  the  property 
owner,  implied  from  all  the  circumstances,  that  the  street  shall  be 
kept  open,  as  a  public  street,  and  shall  not  be  devoted  to  other  and 
inconsistent  uses.  Kane's  Case,  supra.  Whatever  the  means  by 
which  the  easements  were  created,  they  are -in  their  nature  the 
same  as  if  they  had  been  created  by  grant  The  owners  thereof 
cannot  be  divested  of  them  without  their  consent,  unless  they  are 
compensated  therefor.  Although  it  may  generally  be  said,  utider 
the  authorities  of  the  cases  already  cited,  that  an  easement  in  the 
nature  of  an  interest  in  the  land  of  another  can  only  be  created  by 
a  grant,  yet  after  it  has  been  created,  and  while  it  is  in  existence, 
it  may  be  abandoned,  and  thus  extinguished,  by  acts  showing  an 
intention  to  abandon  and  extinguish  the  same.     This  has  been 
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many  times  decided,  and  by  many  different  courttj.  A  cesser  to 
use,  accompuaied  by  an  act  clearly  indicating  an  intention  to 
abandon  the  right,  would  have  the  same  effect  as  a  release  nitliout 
reference  to  time.  Snell  v.  Levitt,  110  N.  Y.  595 ;  18  N.  E.  Rep. 
370,  and  cases  cited  in  opinion  of  Earl,  J.,  at  page  603,  110  N.  Y., 
and  page  372,  18  N.  E.  Rep.  The  intention  to  abandon  is  the 
material  question,  and  it  may  be  proved  by  an  infinite  variety  of 
acts.  If  a  thihl  party  interested  in  the  servient  estate  has  acted 
up>n  such  abandonment,  and  in  regard  to  whom  it  would  operate 
unjustly  if  the  exercise  of  the  easement  should  be  resumed  in 
favor  of  the  dominant  estate,  addijd  force  is  given  to  the  claim  of 
oiiandonment  Id.  Tiie  railroad  company,  having  procured  the 
consent  of  the  authorities  of  the  city  to  the  construction  of  the 
railroad  in  the  street  or  square  in  question  upon  the  terms  agreed 
upon,  such  company  obtiiiied  an  interest  in,  and  to  a  certain  extent 
a  ti  lie  to,  tlie  street,  for  the  purpose  of  the  construction  and  operation 
of  its  niilroad,  which  was  in  the  nature  of  property,  and  which 
was  sufficient  to  enable  it  to  treat  with  abutting  property  owners 
in  the  chanicter  of  one  who  had  an  interest  in  the  servient  estate. 
People  V.  O'Brien,  111  N.  Y.  1;  18  N.  E.  Rep.  692. 

The  case  before  ua  is,  therefore,  different  from  those  cases  where 
an  easement  iias  been  claimed  to  have  been  created  in  the  land  of 
a  third  person,  by  reason  of  his  mere  license  to  enter  upon  his  land 
and  do  some  act  of  a  ]>ermanent  nature  which  would  amount, 
it  the  right  should  continue,  to  an  interest  ia  the  land  of  such  per- 
son. This  interest  in  land,  the  cases  hold,  requires  a  grant  In 
this  case  the  owners  of  the  abutting  land  had  no  title  to  the  street 
They  had  an  easement  in  it  only,  and  their  consent  purported  to 
carry  no  title  to  land.  There  can  be  no  question  that  tliey  had 
the  right  to  release,  abandon  or  otiierwise  extinguish  that  ease- 
ment, and  upon  such  terms  as  they  should  think  fit.  The  question 
before  ua  is  whether  they  have  done  so,  and  to  what  extent,  by 
the  execution  of  the  paper  proved  upon  the  trial  Assuming  that 
it  was  executed  by  each  of  the  parties  who  owned  an  interest  in 
the  abutting  land  at  that  time,  what  was  its  effect  ?  The  parties 
were  under  no  obligation  of  a  legal  or  moral  nature  to  give  tiiis 
consent  There  was  nothing  in  the  law,  nor,  so  far  as  appears,  in 
the  circumstances  surrounding  the  parties,  which  called  upon  tlie 
owners  to  give  their  consent  upon  any  condition  other  than  that 


which  operates  iQ  all  strictlj  and  purely  business  trausactioiis, 
— the  coDBideration  of  benefit  to  themselves.  These  owners  oc- 
cupied no  public  position  with  regard  to  their  property;  they  were 
in  no  sense  trustees,  either  for  the  public  or  for  any  human  being. 
They  represented  only  themselves  and  their  own  interests,  and  in 
deciding  whether  to  consent  to  the  building  of  the  road  or  not  they 
had  legally  or  morally  no  possible  reason  for  consulting  any  but 
their  own  interests,  as  tliey  thought  they  might  be  affected  by  the 
construction  and  operation  of  the  road.  Under  such  circumstances, 
when  an  abutting  land  owner  is  confronted  with  the  question 
whether  he  will  or  will  not  consent  to  such  construction  and 
operation,  and  he  gives  in  writing  a  full,  unconditional,  and  abso- 
lute consent  thereto,  where  is  the  reason  for  saying  he  did  not 
mean  it,  bat  only  meant  to  consent  to  its  construction  upon  pay- 
ment of  the^amagee  which  he  might  sustain  by  reason  of  such 
construction  and  operation  ?  That  ia  clearly  in  direct  contradic- 
tion of  the  language  used  in  the  instrument  here  proved.  If  such 
has  been  the  intention,  it  may  be  asked  why  it  was  not  so  stated. 
If  not  so  stated,  and  in  the  absence  of  any  evidence  that  sueli  was 
the  understanding  of  the  parties,  and  that  there  was  a  mutual  mis- 
take, it  seems  to  me  quite  plain  that  efifect  must  be  given  to  the 
language  which  was  actualy  used,  and  that  such  effect  is  to  create 
A  full  and  unconditional  consent  to  the  building  and  running  of 
the  road,  without  any  claim  for  damages  consequent  therefrom. 

It  is  urged  that  the  provisions  of  the  constitution  that  no  rail- 
road can  be  built  in  the  public  streets  without  the  consent  of  the 
owners  of  one-half  in  value  of  the  property  in  the  street,  or,  in  lieu 
thereof,  the  determination  of  three  commissioners  appointed  by  the 
general  term,  after  a  hearing  of  all  parties  interested,  and  con- 
firmed by  the  court,  that  the  road  might  be  built,  has  and  should 
have  a  most  material  effect  upon  this  written  inatrumenL  It  is 
said  that  the  consent  is  nothing  but  a  kind  of  public  net  desigued 
to  give  the  necessary  legality  to  the  acts  of  the  company  in  com- 
mencing to  construct  the  road,  and  that  it  cannot  be  held  to  mean 
that  the  owner  consents  thereto  without  the  right  to  claim  the  dam- 
age which  he  may  prove  as  the  result  of  the  very  acts  which  lie 
hua  consented  lo.  I  can  see  no  sound  foundation  for  any  such 
construction.  The  provisions  of  the  constitution  are  a  protection 
to  the  abutting  landowner  so  far  as  they  ga  They  are  not  abso- 
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lutely  a  coodiliun  precedent  to  the  constructdon  of  the  road.  H:^ 
requisite  coosents  ore  not  given,  the  company  may  have  rea«;?e 
tu  the  alternative  of  a  comnaiasion  appointed  hj  the  genenl  ia^z. 
Biit  in  giving  the  consent,  the  owner  boa  no  public  f  auction  lo^^r- 
(urm.  It  is,  as  I  have  already^  said,  an  entirely  private  cooadoa^ 
tion,  for  himBelf.  Will  I,  or  will  J  not,  be  benefited  by  the  rca- 
struction  and  operation  of  the  road  ?  is  the  only  question  that  i  •: 
is  colled  ui>on  to  decide,  and  there  is  nothing  in  the  natareof  il:a 
question  which  calls  for  its  decision  on  any  but  purely  pnvaie- 
and  individual  grounds.  If  be  think  he  will,  on  tbe  whole,  be 
benefitetl,  he  wiil  in  all  probability  consent,  and,  if  he  thinL  tlw 
contrary,  he  will  be  quite  as  likely  to  refuse. .  If  he  consent  nno 
subsequently  find  that  he  has  been  mistaken  as  to  the  probabfle 
benefits,  no  cause  or  ground  for  the  recovery  of  damages  from  the 
company  arises  as  the  result  of  his  error.  When,  therefore,  so 
abutting  owner  consents  in  writing  to  the  construction  and  opera- 
tion of  an  elevated  railroad  in  the  street  fronting  bis  prup^rtv, 
wliat  other  possible  meaning  can  be  placed  upon  such  act  than  tii-t 
be  voluntarily  abandons  his  easement  of  light,  etc,  in  the  street 
to  the  extent  to  which  it  will  necessarily  be  affected  by  the  build- 
ing of  the  road  ?  The  act  is  capable  of  but  one  construction,  as 
it  seems  to  ma  He  might  have  consented  conditionally,  as,  for 
instance,  that  a  majority  should  also  execute  such  consent,  or  upon 
payment  of  a  certain  sum,  or  upon  condition  of  the  payment  of 
such  damages  as  he  might  prove  he  would  sustain  from  the  exist- 
ence of  the  road. 

Ill  this  uase,  however,  there  is  absolutely  no  condition  stated  or 
claimed.  There  is  the  unconditional  consent  to  the  baildmg  of 
the  road,  and,  upon  the  assumption  that  it  was  signed  by  all  the 
owners  or  duly  authorized  by  them,  it  must  be  regarded  as  an 
abandonment  pTo  (an(o  of  the  easement  in  that  street  as  already 
described,  especially  after  the  consent  has  been  acted  upon  by 
the  company,  with  the  possible  limitation  hereinafter  to  be 
mentioned. 

Perhaps  the  consenting  party  might  withdraw  his  consent  if  be 
had  given  it  without  any  valuable  consideration,  and  if  the  other 
party  bad  done  nothing  under  it,  so  that  its  position  would  not  be 
unfavorably  affected  by  such  withdrawal  This  is  not  such  a  case, 
because  the  company  have  proceeded  to  build  their  road,  and  they 


would  be  uofuvorably  aSecteil  by  just  the  amount  they  must  pay 
if  the  consent  be  regarded  as  witbdrawn. 

The  case  here  shows  that  the  consent  inquestionwas  not  signed 
by  till  the  owners  of  the  land.  The  land  was  owned  by  these  per- 
sons as  tenauU  in  common,  and  they  werealsopartners  in  business. 
The  evidence  shows  that  the  name  of  the  firm  was  signed  to  the 
consent  by  Mr.  Brush,  and  the  stipulation  of  counsel  was  that  in 
case  of  the  failure  to  produce  certain  exhibits  used  on  the  trial, 
upon  the  argument  at  general  term  or  in  this  court,  such  failure, 
togetlier  with  the  other  evidence  in  the  case,  should  be  taken  to 
establish  the  genuineness  of  the  signature  of  the  firm  upon  the 
consent  in  question.  The  exhibits  were  not  produced,  and  tlie  de- 
fendants' counsel  claims  not  only  that  the  genuineness  of  the  sign- 
ature of  the  firm  to  the  paper  is  thus  admitted,  but  he  also  claims 
tliat  the  proper  eonstruction  of  the  stipulation  is  that  the  partner 
who  signed  the  firm  name  was  authorized  by  the  other  mem'^ers 
thereof  so  to  do.  I  do  not  think  sj.  The  defendants  were  en- 
deavoring to  prove  that  the  signature  of  the  firm  name  to  the  paper 
was  placed  there  by  Mr,  Brush,  one  of  the  partners,  and  witnes- 
ses were  called  who  knew  his  handwriting,  and  liutl  seen  him  write 
the  signature  of  the  firm  to  other  papers,  to  show  by  them  that 
in  their  opinion  he  had  written  the  signature  in  question.  The 
exhibits  in  question  were  tiie  books  of  different  banks  where  the 
tirm  kept  their  accounts,  in  which  the  firm  name  had  been  written 
by  each  of  the  partners,  and  also  their  individual  names  as  aids  to 
enable  the  bank  offiuers  thereafter  to  identify  the  firm  signature 
when  signed  by  the  different  members.  All  that  the  i^tlpulation 
effected  was  to  concede  (in  the  absence  of  these  exhibits)  that  tlie 
firm  signature  was  genuine, — that  is,  was  placed  there  by  one  of 
the  members  of  the  firm  (Mr,  Brush),  as  defendants  were  endeavor- 
ing to  prove,  I  can  see  no  reason  for  giving  a  greater  weight  to 
the  absence  of  these  exhibits  than  could  possibly  be  given  ti  them 
and  the  other  evidence  by  their  presence.  If  present,  all  that  could 
have  been  inferred  therefrom  was  that  the  defendants,  upon  the 
whole  evidence,  had  proved  that  Mr.  Brush,  one  of  the  partners, 
had  signed  the  firm  nama  We  do  not  think  that  the  defendants 
have  proved  that  it  was  signed  by  the  authority  of  the  rest  of  the 
firm.  It  was  not  a  firm  matter  in  regard  to  which  each  partner  would 
in  his  action  represent  himself  and  the  rest  of  the  firm,  but  actual 


autliority  would  bave  to  be  shown  or  inferred  from  acta  and  cir- 
cuinstatices  ia  proof.  lu  the  absence  of  evidence  of  autboriiy,  or 
oE  circumatances  from  wbicb  an  inference  of  autboritj  migbt  fairlj 
be  drawn,  we  think  the  owners  of  the  land,  other  than  the'  one 
who  signed  it  and  bis  grantees  with  knowledge,  or  implied  know- 
Jedge,  would  be  wholly  anaSected  by  the  execution  of  this  paper. 
We  leave  this  question  open  for  proof  upon  another  trial  as  to 
authority. 

It  is  also  claimed  that  the  actual  occpation  of  this  square  by  the 
defendants  for  their  railroad  is  much  greater  and  more  exclusive 
than  any  fair  construction  of  the  consent  would  permit  It  issaiil 
to  be  unreasonable  and  excessive  under  cover  of  such  a  license  to 
in  fact  completely  cqyer  the  whole  street,  and  to  render  tbe  latter 
much  less  valuable  for  purposes  of  light,  etc,  than  could  reason- 
ably have  been  in  the  contemplation  of  tbe  parties.  Possibly  this 
may  be  true  We  do  not  now  pass  upon  that  question.  The  courts 
below,  however,  have  denied  all  validity  to  the  written  conjieiit,  and 
have  not  confined  themselves  to  a  refusal  to  give  effect  to  it  be- 
yond a  reasonable  extent  We  think  the  consent  should  have  a 
reasonable  construction,  and  we  ought  not  to  hold  that  such  a  paper 
would  authorize  the  building  of  a  solid  structure  as  high  as  the  top 
of  the  buildings  fronting  on  the  street,  and  completely  covering 
the  same  from  building  to  building.  This  would  certainly  be  re- 
garded by  all  as  not  within  the  contemplation  of  tbe  parties  to  the 
paper  We  will  not  now,  and  in  advance,  decide  whether  the  use 
actually  made  of  the  street  is  or  is  not  unreasonable  witli  reference 
U>  this  consent  Further  evidence  may  be  given  upon  another 
trial  on  this  point,  from  which  the  question  may  be  more  readily 
determined.  We  think  the  courts  below,  in  refusing  all  possible 
effect  to  the  consent  in  question  as  an  abandonment  to  any  extent 
of  the  owner's  easement  in  tbe  street,  committed  an  error  which 
requires  a  reversal  of  the  judgment  and  a  new  trial. 
All  concur,  except  MaynarD,  J.   not  voting,* 

Street  railroada.  Cenwnt  at  abutting  owner  to  oonatmetioa  of 
ro»d.  In  various  states  it  ia  provided  by  constitution  or  statute  that  do  rail- 
road shall  be  conglnicted  in  a  public  street  or  permit  given  for  Buch  constnic- 
tion  by  tbe  local  aiitborilies,  without  the  consent  of  the  owners  of  ft  certain 
proportion  in  frontage  or  value  o(  the  property  abutting  on  the  street  or  part  of 

•Reported  in  34  N.  E.  Hep.  B87. 


tbe  street  occupied.  Id  the  abaence  of  anj  Btatutory  or  conatitutionsl  prorjriOD 
requiring  It  no  such  cunaent  Is  necessary.  Wiggins  Ferry  Co.,  v.  Boit  St.  Louis 
Unioa  R.  Co.,  107  III.  4S0.  Whea  euch  cooscut  is  required  it  is  ladispeDsable. 
and  DO  valid  rigiit  cita  bi;  obtained  wilboul  it.  If  required  before  Ibegrantiug  of  a 
permit  or  fruocUise  by  tbc  local  autborities,  it  is  Jurisdictional  and  agraatwitb- 
out  such  consent  is  void,  Bullock  v.  West  Chicago  Rapid  Transit  Co.,  {Hor- 
ton  J.},  33  Chicii-o  Legal  News.  147 ;  Hunt  v.  Chicago  Horse  &  Diimmy  R. 
Co.,  121  111.  <i88  ;  Sommcra  v.  Cincianati,  8  Am.  L.  Record,  612 ;  New  York 
Cablt;  R.  Co.,  v.  Forty-Secund  St.  &c.  R.  Co.,  13  Daly  118.  A  sutute  requlr- 
ng  the  consent  of  abuttlag  owners  before  a  permit  Is  giveD  for  tbc  couBtruction. 
of  a  street  or  horse  railroad,  does  not  apply  to  an  ordinary  steam  railroad  and 
the  latter  may  be  constructed  without  such  consent.  Wiggins  Ferry  Co..  t. 
East  St.  Louis  Unlun  R.  Co.,  107  ni.  450. 

As  to  the  form  in  which  consents  should  be  given  to  be  eCtectual.  the  decis- 
ions are  meager.  Though  required  to  be  in  writing,  they  need  not  be  under  seal, 
nor  operate  to  convey  an  easement,  nor  contain  in  terms  a  release  of  damages. 
Matter  of  Courtland  &  Homer  H.  R.  Co.,  SI  Hun,  73.  In  Rapp  v.  Storrsft  Se- 
damsvllle  R.  Co.,  12  W.  L.  B.  119  it  Is  held  that  the  objectof  the  law  is  to 
get  the  opinion  of  the  property  owner  in  a  matter  of  public  concern  and 
therefore  that  he  must  act  In  person  and  not  through  agents.  In  that  case 
consents  were  held  invalid  which  were  signed  by  agents  though  their  aui!jor- 
Ity  was  proven.  In  the  same  case  it  was  held  that  a  father  could  not  consent 
for  his  daughter,  nor  the  president  of  a  corporation  for  the  corporation,  nor  a 
guardian  for  his  ward,  nor  eiecutore  with  power  of  sale  for  the  estate  of  their 
testator.  It  was  also  held  that  a  life  tenant  was  an  owner  within  the  statute 
and  that  his  consent  was  good,  but  that  the  consent  of  one  tenant  in  common 
WHS  wholly  ineffectual.  As  to  consents  by  agents,  see  also  Bullock  v.  West 
Chicago  Rapid  Transit  Co.,  SB  Chicago  Legal  News.  147;  People  v.  8mUh,  47 
N.  Y.  772.  Where  a  consent  is  signed  by  an  agent  without  authority,  it  will  be 
Ineffectual  even  though  ratified  after  the  granting  of  the  franchise  by  the 
council.     Sommera  v.  Cincinnati,  8  Am,  L,  Record,  S13. 

It  it  held  Ihal  consents  may  be  revoked  before  any  action  is  taken  thereon. 
Bullock  V.  West  Chicago  Rapid  Transit  Co.,  33  Chicago  Legal  News.  147.  In 
this  case  the  revocations  were  filed  with  the  council. 

Whether  the  property  owners  may  annex  conditions  to  their  consents  and 
whether  such  condilons  will  be  binding  upon  tlie  public  authorities  is  an  open 
question.  On  Ibis  point  there  Is  a  dictum  in  People  v.  West  Division  R.  Co., 
118111.  118.  as  follows:  "It  Is  true,  that  the  property  owners  might  bavc 
Inserted  such  conditions  in  their  assent  as  they  thought  proper,  and  the 
common  council  might  have  been  powerless  to  grant  the  railroad  company 
permlssIoD  to  occupy  the  streets  except  upon  the  conditions  specified  by  the 
property  owners  in  their  consent,  but  the  paper  does  not  seem  to  contain  con- 
ditions." 

When  the  statute  requires  the  franchise  to  be  granted  to  the  one  agreeing  to 
carry  passeni^rs  at  the  lowest  rates  of  fnre.  and  provides  for  giving  notice  and 
receiving  bids,  tt  is  held  that  all  consents  will  enure  to  the  successful  bidder, 
even  though  they  are  for  a  road  to  be  constructed  by  a  particular  iierson. 
Mathews  v,  Cincinnati.  8  W.  L.  B.  Ml ;  Enorr  v.  Miller.  5  Ohio  C.  C.  609 ; 
BUI«T.  Bell,  M  Ohio  St.  194. 


The  decUioD  of  the  couuctl  that  the  necewaiy  coosenls  hare  been  obtained 
ia  not  conclustve,  but  the  fact  can  be  inquired  Into  at  the  suit  of  the  propa 
parties  in  Interest.  Bullodc  v.  West  Cliicago  Rapid  Transit  CV).,  23  Chicago 
Ijegal  News,  147. 

Under  the  Ohio  statute  it  was  held  that  where  the  railrond  was  to  be  laid 
along  parts  of  several  streets  the  entire  route  was  to  be  considered  as  a  unit, 
and  the  consent  of  property  owners  representing  half  Uie  entire  frontage  was 
all  thHt  was  required  and  ttiat  half  the  frontage  of  the  portion  of  each  atre«l 
occupied  was  not  necessary.  Rapp  t.  Stons  &  SedHmsTllle  R.  Co.,  12  W.  L. 
B.  lie. 

It  is  held  that  none  can  complain  that  U)a  necessary  consents  have  not  been 
glreo  except  those  who  own  property  abutting  on  the  street  or  pan  of  street 
proposed  to  be  occupied.  Simmons  *,  City  of  Toledo,  5  Ohio  C.  C.  1*4  ; 
Harrison  v.  Mt.  Auburn  (Jable  B.  Co.,  IT  W.  L.  B.  266  ;  Sommers  v.  Cio- 
cinnatl,  8  Am.  L.  Record,  G12. 

It  has  been  held  that  consents  must  be  [airly  obtained  and  not  bought  or 
procured  by  some  consideratloii  moving  to  the  owner  or  they  wllJ  be  void 
This  question  was  passed  upon  by  Jldamb,  J.,  in  Doane  v.  Chicago  Cliy  Ry. 
Co.,  (Circ.  Ct,).  7  Nat'l  Corp.  Rep.  226. 

The  general  purpose  of  such  statutes  is  passed  upon  by  Adams,  J.,  In 
the  decision  last  referred  lo.  The  defendant  desired  to  construct  its  rail- 
way upon  a  cerUin  street  In  Chicago  on  which  the  plaintiff  owned  abut- 
ting properly.  To  obtain  the  plaintiff's  consent  the  defendant  entered  into 
a  bond  to  the  plaintiff,  conditioned  that  it  would  never  construct  upon 
the  part  of  the  street  in  question  anything  more  than  a  single  track  railway 
without  any  switch  or  turnout.  The  defendant  violated  this  agreement  by 
constructing  a  second  track,  and  suit  was  brought  on  the  bond.  The  court 
held  that  the  bond  was  void  ;  firnt,  because  the  promise  not  to  build  more  than 
a  single  track  was  against  public  policy,  and,  namd,  because  Ihe  plaintUTs 
consent  was  Invalid,  and  the  promise  of  the  defendant  was,  therefore,  without 
conslderallon.  The  court  says:  "  It  was  certainly  not  the  Intention  of  the 
legislature  that  the  consent  of  any  owner  might  be  sold  or  purchased  for  a 
consideration  moving  to  such  owner  only.  This  would  be  to  defeat  the 
object  of  the  statute.  It  Is  easy  to  conceive  of  a  case.  In  which  the  consent  of 
only  one  owner  remained  to  be  obtained  in  order  (o  constitute  conaent  of  the 
owners  of  a  majority  of  the  frontage,  and  thit  his  voice,  fairly  expreaaed,  and 
uninfluenced  by  any  consideration,  not  common  to  all  Ihe  abutting  owners. 
would  be  against  the  proposed  railway  Under  such  circumstances,  tfae  nle 
by  such  owner  of  his  con.sent  for  a  sum  of  money,  or  other  valuable  considera- 
IIoD,  would  be  a  fraud  on  the  other  owners,  and,  In  my  opinion,  contrary  to 
the  spirit  of  the  statute.  It  could  not.  in  my  opinion,  have  been  iaieDded 
otherwise  by  the  legislature  than  that  a  power  so  important  in  Its  character 
thsl  without  its  riercise  the  tity  counc'l  could  not  act  in  Ihe  premises,  should 
be  exercised  fairly  and  Impartially,  and  uninfluenced  by  eelfleh  consldetations 
not  common  to  the  owners  of  all  properly  similarly  situated." 

Since  the  foregoing  was  written  the  same  case  has  been  pannd  upon  by 
the  appellate  court  and  the  decision  of  Adams.  J.,  upon  the  point  in  ques- 
tion reversed.  In  the  appplla'e  court  opinion  it  Is  said;  "The  resnectiTe 
owners  of  private  property  fronting  on  Wabash  avenue  are  not  a  public  body ; 


tbey  neither  botd  or  exercise  either  legtol&tlve,  executive,  or  judicial  functions ; 
they  are  sot  directly  or  iudlrectlj  selected  by  tbe  people  or  removable  liy 
tliem.  Tbey  are  charged  vith  no  more  duties  la  respect  to  tlie  public  than 
are  the  tenants  who  occupy  their  buildings,  or  tlie  customers  who  frequent 
their  stores.  If  tbey  ^ve  or  nithliold  their  consent  to  the  coostruction  of  a 
street  railway  before  tlieir  doors,  they  do  so,  not  in  any  public  capacity, 
but  as  individuals,  having  regard  solely  lo  their  Individual  iotcreats,  neither 
acting  collectively  or  in  concert,  or  after  discussion  and  conslderarion.  but 
indepeudently  and  with  reference,  each  for  hiou'elf,  to  what  he  deems  his 
personal  interests.  They  might  all  be  stockholders  or  directors  in  the  com- 
pany to  which  tliey  give  such  consent :  might  completely  own  and  control  it, 
and  yet  their  consent  be  not  rendered  invalid ;  because  they  have  1m  this 
matter  no  public  interest  lo  protect  or  serve.  ■  ■  •  In  giving  or  withhold- 
ing this  consent,  one  may  override  the  objections  of  a  thousand  owners  whose 
united  possessloos  do  not  equal  his.  The  law  does  not  require  that  in  giving 
or  withholding  consent  the  properly  owner  shall  he  governed  by  any  sense  of 
duty  to  others  ;  he  is  not  selected  by  his  fellow  property  owners,  has  taken  no 
oath  of  office,  entered  into  no  obligation,  and  may  be  infiuenced  by  a  considera- 
tion of  benefit  or  harm  to  lands  by  Iilm  owned  upon  other  streets,  or  to  the 
stuck  of  the  corporation  seeking  to  obtain  tbe  right  of  user ;  or  stock  in  other 
companies  whose  interests  are  opposed  to  such  use.  Pecuniary  consideration, 
other  than  the  [layment  of  money  lo  him,  may  be  all  powerful  to  him  and  yet 
neither  the  public  or  individuals  have  against  him  any  cause  of  complaint. 
•  •  •  If  the  property  of  appellant  was  damaged  by  the  construction  of  a 
horse  railroad  In  front  of  his  premises  he  was,  under  the  provisions  of  the 
coDslitutlon  of  this  state,  entitled  to  compenaation.  Thinking  that  sucb  con- 
struction would  be  a  damage  to  blm  he  had  a  right,  before,  and,  as  a  condiUon 
of,  giving  his  consent  to  the  laying  of  such  trocks,  to  bargain  and  sell  the 
right  to  daiaage  his  property  for  the  largest  sum  he  could  obtain."  Doane  v. 
Chicago  City  By.  Co.,  8  NaU.  Corp.  Rep.  27. 

Casco  Nat.  Bank  v.  Clark,  et  al. 
(Court  of  Appeals  of  New  York.     Oct.  8,  1898.) 

1.    COItPORATtONB.         WhKM    KKOWT.EDOB    OT    DIRKCTOR    HOT    NOTICE    TO 

COBPORATIOK.  The  fact  that  a  director  in  a  bank  dtscountlng  a  note  is  also  a 
director  in  a  corporation,  payee  of  the  note,  la  not  sufficient  to  charge  the 
bank  with  knowledge  of  equities  between  the  parties. 


Henry  Daily,  Jr.,  for  appellants.  Edward  B.  MerriU,  for  re- 
spondent 

GRAY,  J. — The  actioQ  is  npon  a  proinisaoT;  note,  in  the  fol- 
lowing form,  viz. : 

Brooklyn,  N.  Y.,  Aug.  2,  1890. 
$7,600.     Three  months  after  <1ate  we  promise  to  pay  to  the 
order  of  Clark  &  Chaplin  Ice  Company  serenty-Jive   hundred 
dollars  at  Mechanics'  Bank ;  value  received. 

John  Clark,  Presi. 
R  E.  Close,  Treas. 

It  was  delevired  in  payment  for  ice  sold  by  the  payee  company 
to  the  Ridgewood  Ice  Company  under  a  contract  between  those 
companies,  and  nas  discounted  by  the  plaintiff  for  the  payee  be* 
fore  its  maturity.  The  appellants  Clark  and  Close  apj>earing  as 
makers  upon  the  note,  the  one  describing  himself  as  "Prest"  and 
the  other  as  "Treas.,"  were  made  individually  defendants.  They 
defended  on  the  gi'ound  that  they  had  made  the  note  as  officers  of 
the  Eidgewood  Ice  Company,  and  did  not  become  personally 
liable  thereby  for  lije  debt  represented.  Where  a  negotiable  pro- 
missory note  has  been  given  for  the  payment  of  a  debt  con- 
tracted by  a  corporation,  and  the  language  of  the  promise  does  not 
disclose  the  corpomte  obligation,  and  the  signatures  to  the  piiper  are 
in  the  names  of  individuals,  a  bolder  taking  bona  fide  and  without 
notice  of  the  circumstances  of  its  making  is  entitled  to  hold  the  note 
as  the  pei'sonal  undertaking  of  its  signers,  notwithstanding  they  affix 
to  tiieir  names  the  title  of  an  office.  Such  an  affix  will  lie  regarded  as 
descriptive  of  the  persons,  and  not  of  the  character  of  the  liabiliiy. 
Unless  the  promise  purports  to  be  by  the  corporation,  it  is  that 
of  the  persons  who  subscribe  to  it ;  and  the  fact  of  adding  to  their 
names  an  abbreviation  of  some  official  title  has  no  legal  significa- 
tion as  qualifying  their  obligation,  and  imposes  no  obligation 
upon  the  corporation  whose  officers  they  may  be.  This  must 
be  regarded  as  the  long  and  well  settled  rule.  Byles,  Bills.  §§  36, 37, 
71 :  Pentz  V.  Stanton,  10  Wend.  271 ;  Taft  v.  Brewster,  9  Johns. 
334 ;  Hills  v.  Bannister,  8  Cow.  31 ;  Moss  v.  Livingston,  4  N.  Y. 
208;  De  Witt  v.  Walton,  9  N.  Y.  571;  Bottomley  v.  Fisher,  1 
Hurl.  &  C.  211.  It  is  founded  in  the  general  principle  that  in  a 
contract  every  material  thing  must  be  definitely  expressed,  and 


not  left  to  conjecture.  Unless  the  language  creates,  or  fairly 
implies,  the  undertaking  of  the  corporation,  if  the  purpose  is 
equivocal,  the  obligation  is  that  of  its  apparent  makers. 

It  was  Baid  in  Briggs  v.  Partridge,  64  N.  Y.  357,  363,  that  per- 
sons taking  negotiable  instruments  are  presumed  to  take  them  on 
the  credit  of  the  parties  whose  names  appear  upon  thetn,  and  a 
person  not  a  part;  cannot  be  chatged  upon  proof  that  the  ostensi- 
ble party  signed  or  indorsed  as  his  agent.  It  may  be  perfectly 
true,  if  there  is  proof  that  the  holder  of  negotiable  paper  was 
aware,  when  he  received  it,  of  the  facts  and  circumstances  con- 
nected with  its  making,  and  knew  that  it  was  intended  and 
delivered  as  a  corporate  obligation  only,  that  the  persons  signing 
it  in  this  manner  could  not  be  held  individually  liable.  Such 
knowledge  might  be  imputable  from  the  language  of  the  paper, 
in  connection  with  other  circumstances,  as  in  the  case  of  Mott  v. 
Hicks,  1  Cow.  5 IS,  where  the  note  read,  "the  president  and 
directors  promise  to  pay,"  and  was  subscribed  by  the  defendant 
as  "president"  The  court  held  that  that  was  sufficient  to  dis- 
tinguish the  case  from  Taft  v.  Brewster,  supra,  and  made  it 
evident  tliat  no  personal  engagement  was  entered  into  or  intended. 
Much  stress  was  placed  in  that  case  upon  the  proof  that  the 
plaintiff  was  intimately  acquainted  with  the  transaction  out  of 
which  arose  the  giving  of  the  corporate  obligation.  In  the  case 
of  Bank  of  Genesee  v.  Patchin  Bank,  19  N.  Y.  312,  referred  to 
by  the  appellants'  counsel,  the  action  was  against  t)ie  defendant 
to  hold  it  as  the  indorser  of  a  bill  of  exchange  drawn  to  the  order 
of  ''&.  B.  Stokes,  Caa,"  and  indorsed  in  the  same  words.  The 
plaintiffbank  was  advised,  at  the  timeof  discounting  the  bill  by  the 
president  of  the  Patchin  Bank,  that  Stokes  was  its  cashier,  and 
that  he  had  been  directed  to  send  it  in  for  discount,  and  Stokes 
forwarded  it  in  an  official  way  to  the  plaintiff.  It  was  held  that 
the  Patchin  Bank  was  liable,  because  the  agency  of  the  cashier 
in  the  matter  wascommunicated  to  the  knowledge  of  the  plaintiff, 
as  well  as  apparent.  Incidentally  it  was  said  that  the  same  strict- 
ness is  not  required  in  the  execution  of  commercial  paper  as 
between  banks,  that  is,  in  other  respects,  between  individuals. 

In  the  absence  of  competent  evidence  showing  or  chai^ng 
knowledge  in  the  holder  of  n^otiable  paper  as  to  tlie  character  of 
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transactioDS,  was  engaged  in  a  fraudulent  scheme  oE  conversion. 
It  wna  said  in  the  latter  case  that  the  knowledge  of  the  president 
as  an  individual  or  as  an  executor  was  not  imputable  to  the  bank 
merely  because  he  was  the  president,  but  because,  when  it 
acted  through  him  as  president,  in  any  transaction  where  that 
knowledge  was  material  and  applicable,  it  acted  through  an  agent 
The  rule  may  be  stated,  generally,  to  be  that  where  a  director  or  an 
officer  has  knowledge  of  material  facts  respecting  a  proposed  trans- 
action, which  Lis  relations  to  it,  as  representing  the  bank,  have 
given  him,  then,  as  it  becomes  his  official  duty  to  communicate  that 
knowledge  to  the  bank,  he  will  be  presumed  to  have  done  so,  and  his 
knowledge  will  then  be  imputed  to  the  bank.  But  no  such  duty 
can  be  deemed  to  have  existed  in  this  case,  where  the  appellants 
have  made  and  delivered  a  promissory  note,  purporting  to  be 
their  individual  promise.  IE  one  of  the  plaintiffs  officers  did  iiave 
knowledge — whether  individually  or  as  a  director  of  the  Clark  & 
Chitplin  Company  is  not  material — that  the  paper  was  made  and 
intended  as  a  corporate  note,  bis  failure  to  so  state  to  the  bank 
could  not  prejudice  it  It  was  in  no  sense  incumbent  upon  him, 
assuming  that  he  actually  participated  in  the  discount,  (n  fact  not 
shown,)  to  explain  that  the  note  was  the  obligation  of  the  Kidge- 
wood  Company,  and  not  of  the  persons  who  appeared  as  its 
makers.  He  was  under  no  duty  to  these  persons  to  explain  their 
acts,  and  the  law  would  not  imply  any.  At  most  it  would  be 
merely  a  case  of  knowledge,  acquired  by  a  director,  of  facts  not 
material  to  the  transaction  of  discount  by  the  p1ainti£f,  and  which 
he  was  under  no  obligation  to  communicate  No  other  questions 
require  discussion,  and  the  judgment  rendered  below  should  be 
affirmed,  with  costs.     Al!  concur.* 

1.  CorpormUona.    Ooum«relal  papor.    Form  of  execution  or  en- 

-  See  Lav  v.  Austin.  1  Am.  R.  II.  &  Corn. 


A  corpuratlon  Is  not  chargeable  with  the  knowledge  Dor  bound  by  the 
acta  of  one  of  ils  offlcera  In  a  matter  fn  which  he  acts  in  behalf  of  his 
own  iuleresta,  and  deals  with  the  corporatioD  si  a  private  Individual,  and 
in  no  way  represenls  it  in  the  traauctlon.  Eoehler  v.  Dodge,  81  Neb.  328  ; 
47  N.  W.  Bep.  913.  See  alao  Richmond  Railway  &  El.  Co.,  v.  Dick  3  C. 
C.  A.  149  1  S3  Fed.  Rep.  879. 
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(Supreme  Court  of  Iowa.    Oct.  18,  1803.) 

1.  Railroad  companibb.  XThcouplinq  cabb.  Imjubt  to  brakemak. 
Waiter  ov  rdlr  as  to  hannbr  op  couplino.  A  rule  of  a  railroad  com- 
pany prohibiting  the  uncoupling  of  cars  by  going  between  Ihem  while  in  mo- 
tion will  be  held  to  have  been  waived  bj  the  company  where  It  was  lUe  cus- 
tom ot  the  employes  to  uncouple  cars  while  in  motion,  and  the  practice  was 
open  and  notorious,  and  had  existed  for  such  a  time  Ibat  ila  officers  were 
chargeable  with  notice. 

2.  Evidence  of  uhbxfrebsbd  ihtention  of  conductor  at  charge  of 
TRAIN,  Whether  a  conductor  Intended  that  a  brakeman  injured  in  uocoiip- 
tlng  cars  should  uncouple  them  at  the  time  he  did  musi  be  determined  from 
what  he  said  and  did  at  the  time  and  he  cannot  testify  as  lo  what  bis  unex- 
pressed intention  was. 

3.  CONTRIBnTORT   NBO1.I0KHCE.      STEPPING   IN   BETWEEN    CARS.       WbellieT 

going  in  between  cars,  which  are  moving,  to  uncouple  tliem,  is  negligence,  is 
to  be  determined  from  all  the  facts  and  circumstances  surrounding  the  act. 

4.  Neoi.iqknce  op  company.  Sudden  incrbahb  op  spkbd.  Tosudden- 
ly  and  without  any  warning:,  and  without  orders  from  a  brakemati  between 
cars  uncoupling  them.  Increase  the  speed  ot  the  cars  in  ntgligence. 

5.  Deatb  rt  wronofdl  act,  3Ibabdrr  of  damagks.  In  an  action  for 
the  death  of  plaintiff's  Intestate  it  was  proper  to  Instruct  that  in  determining- 
the  amount  of  damages  tlie  jury  should  consider  deceased's  age  and  occu- 
iwtion.  the  wages  he  was  receiving,  the  condition  of  lits  health,  his  ability  lo 
cam  money,  and  therefrom  shoiiM  determine  the  probable  pecuniary  loss  to 
dccensed's  estate  caused  by  his  death, 

6.  It  was  proper  to  refuse  an  instructiun  that  such  sum  should  be  allowed 
as,  put  at  interest,  would  bave  amounted  to  the  sum  deceased  would  have  ar- 
cumulated  and  had  at  the  time  of  his  death  had  he  lived  his  allotted  time  ac- 
cording to  bis  expectancy  of  life. 

Swan,  Lawrence  >&  Swan,  for  appellant.  Argo,  McDuffie&,ATgo 
for  appellee. 

KiNNE,  J. — 1.  Plaintiff's  claim,  as  set  forth  in  her  petition,  is 
substantially  this:  That  she  is  the  administratrix  of  the  estate  of 
one  Channine  Lowe,  deceased  ;  that  defendant  was,  on  and  prior 
lo  November  14,  1891,  operating  a  line  of  railroad  through   the 
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town  of  Ashton,  in  this  state,  at  which  point  it  had  a  main  line 
and  certain  switches  and  side  tracks ;  that  at  that  time  and  place 
it  was  frequently  the  custom  and  practice  of  the  defendant,  when 
its  trains  were  behind  time,  and  it  desired  to  detach  certain  of  its 
cars  from  those  in  use  on  main  line  and  place  them  on  side  track, 
to  order,  direct  and  require  certain  of  its  servants  acting  as  brake- 
men  to  open  one  of  the  switches  connecting  with  its  main  line, 
and  then,  while  said  cars  and  engine  were  in  motion,  to  step  upon 
its  track,  between  the  cars  to  be  detached,  and  uncouple  them ; 
that  when  the  cars  were  being  uncoupled  it  was  then  and  there 
the  duty  as  well  as  the  custom  and  practice  of  the  defendant  and  its 
servants  controlling  the  movement  of  the  engine  and  cars  to  move 
said  train  backward  very  slowly,  and  at  a  steady  and  regular  rate 
of  speed,  and  not  to  increase  the  rate  of  speed  at  which  the  cars 
were  being  moved,  and  not  to  "  kick  "  the  cars  backward  until  the 
the  servant  of  defendant  had  signalled  the  defendant  s  servants 
in  charge  of  the  engine  that  he  had  performed  the  act  of  uncoupling 
the  cars,  and  to  "  kick  "  the  uncoupled  cars  backward  on  to  the 
switch  ;  that  on  or  about  November  14,  1891,  the  defendant  em- 
ployed Channing  Lowe  as  a  brakeman,  and  employed  other  ser- 
vants to  care  for,  manage,  and  control  its  trains  and  engines,  and 
instructed  Lowe  to  work  under  their  direction,  and  to  obey  their 
orders,  and  so  he  undertook  to  do  ;  that  at  Ashton,  -while  in  the 
employ  of  the  defendant,  and  acting  in  the  line  of  duty,  as  aforesaid, 
Lowe  was  directed  and  ordered  to  open  and  place  the  switch  at  the 
north  end  of  the  side  track  on  west  side  of  main  line,  and  to  uncouple 
from  said  train,  while  in  motion,  certain  cars  which  defendant  had 
ordered  to  be  placed  upon  said  side  tracks ;  that  Lowe,  in  obedi- 
ence to  said  direction  and  order,  opened  the  switch,  and  as  said 
train  was  being  slowly  and  at  a  regular  rate  of  speed  backed  over 
said  switch,  he,  in  the  exercise  of  due  care  and  caution,  stepped 
on  to  the  track  between  the  cars  for  the  purpose  of  uncoupling  them ; 
that  the  servants  in  charge  of  said  train,  without  waiting  for  Lowe 
to  uncouple  said  cars,  or  to  step  off  from  the  track  to  give  said 
signal,  and  without  giving  him  time  to  do  so,  and  without  waiting 
for  signal,  and  without  signal,  carelessly,  negligently,  and  without 
warning  greatly  and  suddenly  increased  the  speed  of  the  train ; 
that  by  reason  thereof,  and  while  in  the  performance  of  his  duty, 
and  while  in  the  exercise  of  due  care  and  caution,  and  without 
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negligence  on  liis  part,  he  was  struck  and  killed  by  defendant's 
cars.  Defendant  admits  its  corporate  capacity,  and  that  it  was  at 
the  time  stated  operating  its  railway  as  alleged,  and  denies  all 
other  allegations.  In  a  second  count,  defendant  avers  that  the 
killing  of  Lowe  was  not  the  result  of  any  negligence  on  its  part, 
or  of  its  servants  or  employes,  but  was  the  result  of,  and  occasion- 
ed by,  the  careless  and  negligent  acts  of  deceased.  That 
deceased  waa  at  the  time  of  the  injury  directing  the  movement  of 
the  train,  and  said  train  was  moved  and  controlled  by  hisdirection 
only,  and  in  no  other  or  different  manner.  Deceased,  with  know- 
ledge that  the  train  was  in  motion,  and  of  what  wad  being  done 
and  to  be  done  with  the  engine  and  cars,  carelessly  and  negligent- 
ly went  in  between  the  cars  when  they  were  in  motion,  and  volun- 
tarily placed  liimself  in  a  dangerous  place,  with  full  knowledge  of 
ihe  danger  incurred,  whereby  he  waa  injured.  In  a  third  count  it 
is  averred  that  Lowe  had  for  a  long  time  prior  to  his  death  been 
in  the  employ  of  the  defendant  as  a  brakeman,  and  had  full  know- 
ledge of  the  manner  of  doing  the  work  on  defendant's  road,  and  of 
the  rules  and  regulations  governing  his  duties  as  such  brnkemnn, 
and  of  the  practice,  customs,  and  manner  of  doing  said  work,  and 
remained  in  such  employment  without  protest  or  demand  for  any 
change  of  manner  of  doing  the  same,  and  thereby  voluntarily  as- 
sumed the  risk  and  danger  incident  to  said  employment  In  a 
fourth  count  it  is  alleged  that  the  accident  to  Lowe  wa.s  occasioned 
by  his  disobedience  of  the  rules  and  regulations  of  the  defend- 
ant company.  That  said  company  had  on  January  1, 1890.  made 
and  published  rules  prohibiting  brakemen  from  going  between 
cars  in  motion  to  uncouple  them,  and  that  deceased  had  a  copy  of 
said  rules,  and  that  by  reason  of  liis  disobedience  thereof  he  was 
killed.  So  much  of  the  rules  as  are  material  in  this  case  are  as 
follows :  "  The  attention  of  switchmen  and  brakemen  and  all  other 
employes  of  the  company  whose  duty  it  is  to  couple  cars  is 
called  to  the  following  rule  of  the  company :  '  Rule  15.  Great  care 
must  be  exercised  by  all  peraons  when  coupling  cars.  *  *  * 
All  persons  entering  into  or  remaining  in  the  service  of  the  com- 
pany are  warned  that  the  business  is  hazardous,  and  that  they  most 
assume  the  ortlinary  risks  attending  it  Each  employe  is  expected 
and  required  to  look  after  and  be  responsible  for  his  own  safety, 
as  well  as  to  exercise  the  utmost  caution   to  avoid   injury  to  hia 
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fellows,  especially  in  the  switching  of  cars  and  in  all  movements 
of  trains.  *  *  *  Getting  in  between  cars  in  motion  to  un- 
couple them,  and  all  similar  acts,  are  dangerous,  and  in  violation 
of  duty,  and  are  strictly  prohibited.  Employes  are  warned  that  if 
they  commit  them  it  will  be  at  their  own  peril  and  risk.' ''  Plain- 
tiff denied  the  allegations  in  the  third  and  fourth  counts  of  the 
answer,  and,  further  replying,  said  that,  notwithstanding  the  rules 
of  defendant  company,  defendant  and  its  officers  and  servants  in 
charge  of  its  trains  have  required  and  directed  decedent  to  perform 
the  services  mentioned  in  the  petition,  and  in  the  manner  therein 
stated.  That  at  the  time  plaintiff's  intestate  received  the  injuries 
complained  of  it  was  impossible  to  operate  and  run  defendant's 
trains  in  conformity  to  said  rules,  and  perform  the  train  service 
required  of  its  servants  in  operating  the  trains,  which  was  then 
known  to  defendant,  and  defendant  has  thereby  waived  the  ob- 
servance of  said  rules  on  part  of  plaintiff's  decedent  That  deced- 
ent received  his  orders  to  set  out  on  the  side  track  the  car  men- 
tioned in  the  petition  from  an  officer  of  the  defendant  company  by 
means  of  a  telegram  received  by  the  conductor  in  charge  of  the 
train,  and  which  was  read  in  the  presence  and  hearing  of  the  de- 
ceased. 

2.  It  is  said  that  the  court  erred  in  not  stating  the  issues  fully 
and  correctly  to  the  jury.  It  is  contended  that  the  court  ignored 
the  second  and  third  defenses  pleaded  in  the  answer.  We  do  not 
think  the  claim  is  well  founded.  True,  the  court  might  have 
stated  the  defenses  more  fully,  and  it  would  have  been  proper  to 
have  done  so.  The  court  told  the  jury  that  defendant  claimed 
that  the  negligence  of  deceased  caused  the  injury,  but  did  not  refer 
to  the  facts  pleaded  upon  which  said  claim  of  negligence  was  based. 
We  do  not  think  that  the  failure  of  the  court  to  be  more  specific 
worked  any  prejudice  to  the  defendant 

3.  Evidence  was  admitted,  over  defendant's  objection,  to  the 
effect  that  it  was  the  habit  or  custom  of  brakemen  on  defendant's 
road  to  go  on  to  the  track  and  between  the  cars  when  in  motion 
for  the  purpose  of  coupling  and  uncoupling  them.  It  is  urged 
that  the  evidence  is  immaterial,  incompetent,  and  that  there  was 
no  such  issue.  The  evidence  was  admissible,  as  tending  to  show 
a  waiver  of  rule  15,  which  prohibited  brakemen  from  going  be- 
tween the  moving  cars  to  couple  or  uncouple.     The  contention  is 
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that  the  evidence  did  not,  aa  a  matter  of  law,  establish  a  waiver  of 
the  rule  ;  that,  as  deceased  had  a  copy  of  the  rule,  he  was  iti  duty 
bound  to  do  the  work  in  accordance  therewith  ;  and  the  fact  that 
other  employes  disobeyed  it  was  no  excuse  for  plaintiff's  decedent 
to  do  sa  That  railroad  companies  have  the  light  to  make  and 
promulgate  proper  and  reasonable  rules  for  the  government  of 
their  employes  in  the  transaction  of  the  business  intrusted  to  them 
is  well  settled,  and  it  is  likely  there  might  be  cases  where  they 
would  be  derelict  in  duty  if  they  failed  to  establish  such  ruleg. 
Deeds  V.  Railroad  Co.,  74  Iowa,  154;  37  N.  W.  Eep.  124; 
Cooper  v.  Baili-oad  Co.,  44  Iowa,  1S8;  O'Neill  v.  Raiboad  Co., 
45  Iowa,  547;  Railroad  Co.  v.  Powers,  74  III.  844;  Lock- 
wood  V.  Railroitd  Co.,  55  Wis.  50;  12  N.  W.  Rep.  401 ;  Reed  v. 
Railroad  Co.,  72  Iowa,  166;  33  N.  W.  Rep.  451;  Pennsylvania 
Ca  V.  Whitcomb,  HI  Ind.  12:  12  N.  E.  Rep.  380;  Sedgwick  v. 
Biiili-oad  Co.,  73  Iowa,  158;  34  N.  W.  Rep.  790 ;  Beach,  Cont 
Neg.  §  141.  A  rule  prohibiting  the  coupling  and  uncoupling  of 
cars  by  going  between  them  while  they  are  in  motion  is  reason- 
able, and,  if  enforced,  is  calculated  to  protect  the  limbs  and  lives  of 
those  whose  duty  it  is  to  perform  the  always  dangerous  work  of 
coupling  or  uncoupling  cars.  But  we  cannot  doubt  that  such  a 
rule  may,  by  the  consent  of  the  parties,  by  waived  or  abrogated. 
Let  it  be  conceded  that  by  receiving  a  copy  of  the  rules  and  enter- 
ing the  company's  service  the  deceased  became  bound  by  contract, 
and  under  obligations  to  obey  the  rules  given  him,  nevertheless 
the  parties  to  the  contract  were  competent  to  waive-  the  perform- 
ance of  any  part  of  it.  Such  a  waiver  may  arise  from  constant 
violation  of  tlie  rule  or  contract,  acquiesced  in  by  the  defendant 
company.  There  is  a  conflict  in  the  cases,  some  of  them  holding 
that  a  usage  or  custom  cannot  be  shown  as  against  a  rule  or  con- 
tract like  that  under  consideration  ;  but  we  tliink  it  is  clear  that 
it  is  competent  to  show  a  usage  or  custom  on  the  part  of  the  em- 
ployes of  defendant  at  variance  with  and  in  violation  of  such  a 
rule,  when  defendant  has,  through  its  proper  officers,  knowledge 
of  its  violation,  and  their  conduct  shows  that  they  acquiesced  in 
such  violation.  The  followingnuthoritiessupport  ihisview  :  Rail- 
road Co.  V.  Nickels,  1  C.  C.  A.  625  ;  50  Fed.  Rep.  718;  Railway 
Ca  V.  Springsteen  (Kan.),  21  Pac.  Rep.  776;  Prather  v.  Railroad 
Co.  (Ga.),  9  S.  E.  Rep.  530 ;  Hissong  v.  Railroad  Co.  (Ala.),  8  South 
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Rep.  777  i  Bonner  v.  Beam  (Tex.  Sup.),  15  S.  W.  Rep.  799.  Nor 
need  it  appear  that  the  officers  of  tlie  defendant  who  are  charged 
with  the  enforcement  of  its  rules  hud  actual  knowledge  of  the 
custom  of  the  defendant's  employes  aa  to  violating  the  rule.  Such 
notice  or  knowledge  may  be  inferred  from  circumstances ;  it  may 
be  implied  from  the  notoriety  of  the  custom,  whereby  they  are 
chargeable  with  notice  Lawson,  Usages  &  Gust.  §  21 ;  Barry  v. 
Railroad  Co.  (Mo.  Sup.),  11  S.  W.  Rep.  309.  The  evidence  satis- 
fies us  that  it  was  tlie  custom  of  defendant's  employes  to  couple 
and  uncouple  cars  while  in  motion,  that  this  practice  was  open 
and  notorious,  and  had  existed  (or  such  a  lenght  of  time  as  that 
defendant's  officers  were  chargeable  with  notice  of  it  It  does  not 
appear  that  those  officers  of  defendant  whose  duty  it  was  to  make 
rules,  and  who  may  therefore  be  presumed  to  be  especially  re- 
sponsible for  their  faithful  observance  by  those  under  their  control, 
have  done  anything  to  cause  their  enforcement  If  rules  are  made 
in  good  faith,  and  for  the  protection  of  the  company's  employes, 
that  protection  can  be  beat  obtained  by  compelling  their  obser- 
vance while  the  party  is  alive  for  whose  benefit  they  are  mada 
Defendant  cannot  shield  itself  from  liability  by  relying  upon  a  rule 
which,  under  the  evidence,  it  should  know  has  been  constantly 
violated,  and  where  it  may  be  properly  assumed  that  it  acquiesced 
therein. 

4.  Defendant  asked  one  Maynard,  who  was  conductor  of  the 
train  which  killed  the  decedent,  these  questions :  "  Was  ityour  in- 
tention, as  conductor  and  manager  of  that  train,  that  Mr.  Lowe 
should  uncouple  those  cars  ,  and  go  up  there  to  set  out  that  carat 
the  time  when  he  did  so  ?  "  "  Now,  for  the  purpose  of  setting  out 
the  car  which  you  had  instructions  to  leave  at  Ashton,  and  for 
clearing  the  main  line  for  the  passing  of  the  passenger  train,  what 
movements  of  your  train  did  you  propose  to  have  done  to  accom- 
T)lish  that  purpose  at  the  time?  "  Tliia  evidence  was  inadmissible. 
Both  questions  called  for  an  expression  of  the  undisclosed  intention 
oClheconductor  with  reference  to  the  setting  out  of  the  car.  There 
is  no  pretense  that  the  intention  of  the  conductor  in  that  respect  was 
ever  communicated  by  him  to  the  decedent  or  to  any  one  else  prior 
to  the  accident  Lowe  could  not  be  charged  with  the  violation  of 
an  order  conceived  in  the  mind  of  his  superior  officer,  but  never 
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communicated  to  him.  The  order  to  set  out  the  car  was  in  the 
form  of  a  telegraphic  message  to  the  conductor.  It  w:is  reai)  hj 
him  to  and  in  the  presence  of  the  brakemen.  No  express  direc- 
tion was  given  to  Lowe  to  attend  to  setting  oat  the  car,  but  he 
undertook  to  do  the  work.  What  the  condactor  intended  to  do 
with  reference  to  setting  oat  the  car  must  be  determined  from 
w)iat  he  said  and  did  ;  further  than  that  it  is  impossible  to  ga 
To  admit  evidence  of  unexpressed  intentions  in  such  a  case  would 
be  CTitering  a  field  not  warranted  by  reason  or  autfaoritj. 

5.  Regardless  of  the  rule  heretofore  a|K>ken  of,  it  is  said  that 
plaintiff  should  not  recover,  because  decedent's  negligence  contri- 
buted directly  to  produce  the  injury  complained  of.  We  have 
seen  that  the  jury  were  warranted  in  finding  that  the  rule  pro- 
hibiting brakemen  from  going  between,  the  moving  cars  to  couple 
or  uncouple  them  was  waived.  It  is  clear  that  they  so  found,  as 
the  court  instructed  them  that,  if  the  rule  had  not  been  waived, 
plaintiff  could  not  recover.  The  claim  of  appellant  is  that  the  act 
of  decedent  ingoing  in  between  the  moving  cars  to  uncouple  tJien* 
wus  negligent  as  a  matter  of  law.  Now,  going  in  between  moving 
cars  to  couple  or  uncouple  them  is  not  necessarily  a  negligent  act. 
Whether  such  an  act  constitutes  negligence  is  to  be  determined 
from  all  the  facts  and  circumstances  surrounding  its  execution. 
Henry  v.  Railway  Ca,  75  Iowa,  86  ;  39  N.  W.  Rep  193 ;  Beems 
V.  Railroad  Co.,  58  Iowa  ,150 ;  12  N.  W.  Rep.  222.  The  question 
of  decedent's  negligence  was  fairly  submitted  to  the  jury.  They 
must  have  found  that  he  was  not  guilty  of  any  negligence  which 
contributed  to  pn)duce  the  accident,  otherwise  their  verdict  would 
have  been  for  the  defendant  Now,  it  appears  that  no  direction 
was  given  to  Lowe  to  set  out  the  car  at  Ashton,.  The  conductor 
had  before  the  train  reached  Ashton,  received  the  message  order- 
ing the  car  set  out,  and  had  read  it  to  the  brakemen.  When  he 
read  it  he  said  to  them,  "  We  will  set  out  that  head  stock 
car."  No  other  or  further  order  was  given  as  to  setting  out  the 
car.  When  the  train  arrived  at  Ashton  the  conductor  and  two 
of  the  brakemen  proceeded  to  unload  freight,  and  Lowe  informed 
the  engineer  of  the  order  to  set  out  the  car.  He  then  cut  off  the 
stock  car,  signalled  the  engineer  to  go  ahead.  Fourtjpen  or  fifteen 
cars  were  left  standing  on  the  main  track ;  six  cars  were  cut  off 
with  the  engine.     Lowe  went  over  to  the  switch,  and   gave   the 
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engineer  a  signal  to  stop.  The  train  stopped.  Lowe  threw  the 
switch,  and  gave  the  signal  to  back  up.  He  then  went  in  between 
the  cars  to  uncouple  the  stock  car.  The  cars  were  at  first  backed 
up  slowly,  and  then,  without  any  further  singal  from  Lowe,  the 
engineer  gave  the  cars  a  "  kick,"  and  soon  thereafter  Lowe's  body 
•was  discovered  under  the  moving  cars.  From  the  evidence  it  does 
not  appear  that  it  was  the  special  duty  of  any  particular  member 
of  the  train  crew  to  place  cars  upon  the  side  track.  Sometimes 
the  work  was  performed  by  the  conductor  and  a  brakeman,  some- 
times by  two  brakemen.  Lowe,  in  connection  with  the  engineer, 
undertook  to  carry  out  the  order  in  accordance  with  the  telegram 
read  to  the  brakeman  by  the  conductor.  It  is  certain  that  in  so 
doing  he  was  not  a  mere  volunteer,  but  a  servant  of  defendant, 
proforming  an  act  within  the  line  of  his  employment,  and  duty. 
He  might  have  uncoupled  the  car  before  he  threw  the  switch,  or 
after  they  had  passed  upon  the  side  track,  and  in  either  case  the 
cars  would  not  have  been  moving ;  but  the  evidence  shows  that 
that  was  not  the  usual  way  of  doing.  He  proceedcl  in  the  manner 
usual  and  customary  with  defendant's  employes.  It  appears  also 
that  to  have  uncoupled  before  throwing  the  switch,  or  after  the 
cars  had  passed  upon  the  side  track,  would  have  required  more 
time  than  to  uncouple  while  the  cars  were  in  motion.  The  evid- 
ence shows  that  when  Lowe  passed  in  between  the  cars  to  un- 
couple they  were  moving  about  as  fast  as  a  man  would  walk,  and 
that  the  kick  was  given  and  speed  rapidly  increased,  without 
any  orders  from  Lowe.  It  also  appears  that  there  was  a  rule  of 
the  defendant  company,  known  to  all  its  employes,  forbidding  any 
freight  train  from  occupying  the  main  track  within  ten  minutes 
of  the  time  when  a  passenger  train  was  due.  There  was  only  nine 
minutes  after  the  freight  train  arrived  at  Ashton  in  which  to  un- 
load its  freight,  set  out  the  stock  car  on  the  side  track,  return  with 
the  engine  and  cars  to  the  main  track,  and  place  the  freight  on  the 
side  track.  The  freight  train  was  late.  It  was  of  the  utmost  im- 
protance  that  it  be  moved  from  the  main  track  to  make  way  for 
the  passenger  train,  which  was  due  in  nineteen  minutes  after  the 
arrival  of  the  freight  at  Ashton.  It  must  be  pr3sumed  that  Lowe 
acted  with  knowledge  of  the  rule,  and  realized  the  necessity  of 
prompt  action,  in  order  that  the  work  might  all  be  accomplished 
within  the  nine  minutes.     In  view  of  these  and  other  facts  which 


might  be  stated,  it  was  for  the  jur;  to  say  whether  Lowe  was 
negligent  in  attempting  to  uncouple  the  care  hy  going  in  between 
them  while  they  were  moving.  They  have  said  that  he  was  not 
guilty  of  negligence  in  so  doing,  and  we  think  they  were  warrant- 
ed in  so  finding  under  all  the  facts  and  cii'cumstances  in  evidence 
The  question  of  Lowe's  negligence  wasoneof  fact  to  be  determined 
by  the  jury.  Whitsett  v.  Bailway  Co.,  67  Iowa,  158  ;  25  N.  W. 
Rep.  104;  TaWer  v.  Bailroad  Co.,  93  Mo.  79 ;  5  S.  W.  Rep. 
810;  Baldwin  v.  Railroad  Co.,  72  Iowa,  45;  33  N.  W.  Rep.  356. 
6.  Was  defendant  negligent  in  suddenly  increasing  thespeed  of 
the  tmin  after  Lowe  had  gone  in  between  the  cara  for  the  purpose 
of  uncoupling  them  ?  This  question  was  fairly  submitted  to  the 
jury,  and  they  found  against  the  defendant  If  the  decUrationa 
of  the  engineer  were  properly  received  in  evidence  (and  tliat  they 
were  is  not  questioned  in  appellant's  argument),  the  jury  were 
justified  in  thsir  finding.  One  Regan  testified  to  statements  made 
by  the  engineer,  as  follows :  "  Well,  as  we  were  walking  along, 
as  I  said,  he  overtook  me  going  up,  and  I  didn't  know  at  that  time 
that  he  was  the  engineer,  until  we  spoke  to  each  other,  and  I  ask- 
ed him  if  the  man  was  killed,  and  he  says  he  was.  And  I  says, 
'  How  did  it  happen ?  '  He  says  to  me  :  'I  was  looking  out  of 
the  cab  window, — the  east  cab  window, — and  the  fireman  was 
looking  on  the  west  side,  and  he  said  the  man  was  on  the  west 
aide.'  He  says  to  the  fireman,  '  What  is  he  saying?'  and  he  an- 
swered him,  he  said,  '  lie  is  not  saying  anything.'  At  the  same 
time  he  held  up  his  hand,  and  made  a  motion  that  way  [holding 
the  hand  up  and  shaking  it  sidewise].  I  didn't  know  what  it 
meant  'I  don't  know  what  he  says,'  he  said.  'I  think  he 
wants  a  little  kick  ;  give  him  a  little  kick  ?  '  and  he  says,  '  I  gave 
it  to  him.'  Those  words  he  used  exactly.  Question,  Who  made 
thegesture  that  you  refer  to?  Answer.  Tlie  engineer,  as  I  supposed 
he  was  the  engineer.  I  took  it  hy  that  from  whathes»d."  These 
statements  were  made  by  the  engineer  to  the  witness  immediately 
after  the  accident  happened,  and  prior  to  the  taking  of  Ijowc's 
body  out  from  under  the  train.  From  the  evidence  it  is  clearthat 
the  jury  were  warranted  in  finding  defendant's  negligence  was 
established.  Tiie  train  was  under  Lowe's  orders  when  the  car  was 
being  set  out  The  fireman  knew  that  Lowe  was  in  between  tiie 
cars.     He  knew   he  had  given  no  order  to  increase  the  speed 


of  the  train,  and  recklessly,  and  vitbout  any  warning,  and  without 
regard  to  Lowe's  safety,  the  cars  were  kicked,  the  speed  increased. 
It  was  an  act  of  gross  ngeligence,  uncalled  for,  and  without  justi- 
fication. Whether  this  act  was  the  cause  of  Lowe's  death  is  a 
qnestioD,  we  think,  not  free  from  doubt ;  but  the  verdict  is  not  so 
wanting  in  support  by  the  testimony  as  to  warrant  us  in  disturb- 
ing it. 

7.  It  is  urged  that  the  damages  are  excessive,  and  not  warranted 
by  the  evidence.  The  venlict  was  for  $5,000.  The  court  instrncl- 
ed  the  jury  as  follows  :  "  Par.  7.  If  you  fiodforthepIaintJEE,  tlien 
you  will  determine,  from  all  the  evidence  before  you,  what  amount 
you  will  allow  her  as  damages  resulting  to  tiie  estate  of  the  de- 
ceased by  reason  of  hia  death  ;  and  in  determining  what  amount 
you  will  so  allow  you  should  take  into  consideration  the  age  of  the 
deceased,  his  occupation,  the  wages  he  was  receiving,  thecondition 
of  his  health,  his  ability,  if  any,  to  earn  money,  and  all  these,  in 
connection  with  all  the  evidence  before  you,  and  determine  there- 
from the  probable  pecuniary  loss  to  the  estate  of  the  deceased, 
caused  by  his  death,  and  allow  plaintiS  such  sum,  and  such 
only,  as  will  compensate  the  estate  for  such  loss."  The  instruction 
is  not  objectionable,  nor  was  it  error  to  refuse  the  one  nsked  by 
the  defendant  Tiie  instruction  asked  lays  down  the  doctrine  that 
to  determine  the  loss  the  decedent's  estate  has  sustained  the  jury 
must  ascertain  from  the  evidence  the  amount  he  "  would  accumu- 
late and  have  over  and  above  his  liabilities  at  his  death  if  he  had 
lived  the  allotted  time  as  shown  by  the  evidence  to  be  his  expect- 
ancy of  life,  and  then  allow  such  sum  as,  placed  at  legal  interest 
for  that  time,  would  produce  a  like  sum."  The  evidence  showed 
that  the  decea-ied  was  in  good  health,  twenty-five  years  old,  and 
was  at  the  time  of  his  death  earning  $55  per  month  ;  that  he  left 
a  wife  and  three  children  ;  that  he  had  been  braking  for  five  year^; 
that  his  family  depended  entirely  upon  him  for  support ;  that  l>e 
left  no  estate  ;  that  it  took  all  his  wages  to  support  liis  family.  It 
is  impossible  to  measure  with  any  degree  of  exactness  just  what 
the  actual  pecuniary  loss  in  such  a  case  is.  We  are  n  jt  disposed 
to  measure  the  damages  in  such  cases  by  an  ironclad  rule,  nor  are 
■ffe  inclined  to  take  a  step  in  advance  of  what  we  have  heretofore 
held.  We  think  the  rule  as  repeatedly  approved  by  this  court  is 
fair  and  just     Wc  need  not  review  our  decisions  touching  this 


question.  That  was  done  to  some  extent  in  tbe  recent  case  of 
Wbeelan  v.  Railway  Co.,  52  N.  W.  Rep.  120,  wherein  appellant 
urged  that  an  instruction  was  erroneous  [or  substantially  thesame 
reasons  now  pressed.  The  instruction  given  is  in  substan::*,  the 
same  as  many  that  have  heretofore  met  the  approval  of  this  court 
and  we  are  not  justified  in  holding  that  the  court  below  erred  in 
refusing  to  give  one  more  definite  so  loi^  as  the  one  given  is  cor- 
rect. The  damages  were  not  excessiva 
Tbe  judgement  below  is  affirmed.* 


!•  H*vltifc  dUfcr«nt  device*  far  coupling  In  ume  at  aame  tlT. 
whether  ne^lifenoe.— It  ia  not  DegligeDce  pn'  te  for  a  railroad  company  to 
adopt  a  [levlce  for  coupling  cars,  not  before  in  uee  on  ila  road.  witbouL  dia- 
cardiog  those  already  in  use  by  it,  although  the  use  nf  the  two  togelbcr  may  be 
more  hazardous  than  would  the  use  of  either  nlooe.  That  tbe  railroad  com- 
paoy  may  exercise  this  right  is  a  risk  iocidental  lo  tbe  service  of  one  who  i« 
engaged  in  coupling  cars :  and,  if  Uie  sole  cause  of  an  injury  to  one  bo  engaged 
be  tlie  concurrent  use  of  the  two  devices,  it  imposes  no  obligation  on  the  rail- 
road company  to  compensate  bim  therefor.  Pittsburgh  etc.  K.  Co.  t.  Hepley, 
48  Ohio  St.  808  ;  29  N.  Y.  Rep.  575.  To  same  effect  Norfolk  &  W.  R  Co.  t. 
McDonald's  Admr. ,  B8  Va.  352 ;  13  8.  E.  Itep.  706. 

2.  Defeeta  Is  coapllny  apparatus.— Plaint  Iff  was  Injured  wliile  coupling 
an  engiiie  to  a  car  because  there  was  not  sufficient  space  for  bis  lx)dy  between 
them.  Tbe  draw-bars  of  tbe  engine  aud  of  Ihe  car  were  UDuaually  abort, 
leaving  a  space  of  only  about  10  inches  between  the  end  of  the  car  aud  of  the 
engine  when  the  draw-bars  came  together,  whereas  the  usual  space  is  from  S4 
to  30  Inches.  Held  suBlcient  to  justify  a  verdict  that  defeodaut's  negligence 
was  one  of  the  proximate  causes  of  the  injury.  Bennett  v.  Northern  Pacific 
R.  Co.,  8N.  D.  112;  40  N.  W.  Rep.  408. 

Where  plalntlfF,  a  brakeman  in  tbe  employ  of  defendant,  had  his  hnnd 
crushed  while  attempting  to  make  a  coupling  between  two  cars,  be  cannot 
recover  for  his  injuries  on  the  ground  that  the  draught  irons  on  the  two  cmrs 
were  at  different  heights,  when  there  is  no  evidence  that  this  fact  contributed 
to  produce  the  accident.  Eruse  v.  Chicago  etc.  R.  Co.,  82  Wis.  508;  52  N.  W. 
Itep.  755.  Where  the  evidence  shows  that  a  drawbar  supplied  by  a  rulway 
company  to  be  used  in  coupling  cars  was  ii~ed  on  two  occasions,  working  well 
on  tlie  first,  but  failing  lo  work  on  the  second  though  twice  tried  in  a  proper 
manner,  a  jury  might.  In  the  absence  of  any  explanation  from  (be  company. 
Infer  that  the  implement  was  (iefective.  Ousley  v.  Central  R.  &  B.  Co., 
80  Qa.  B38  ;  12  8.  E.  Rep.  9B8.  Where  a  brakeman  was  injured  while  attempt- 
ing to  uncouple  cars  in  consequence  of  a  broken  draw-bar.  which  was  known  < 
to  the  conductor,  the  f»lure  of  the  conductor  to  notify  Ihe  brakeman  of  tlie 
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delect  was  held  lo  render  the  company  liable.  Donahue  y.  Old  Colony  R.  Co., 
153  HasB.  ae« ;  26  N.  E.  Rep.  868. 

S.  DeActa  In  c»r*.  Abaenoe  of  btuBpers.  Foreign  ear.— Where  a 
brakeman  la  crushed  through  the  absence  at  bumpera  oo  the  can  he  U  called 
upon  to  couple  on  a  daik  night,  of  the  condition  of  which  he  could  not  have 
previously  iDformed  himself,  the  company  is  liable,  whether  such  cars  belong 
to  It  or  to  another  railroad,  and  are  being  transported  by  it.  Mason  v.  Rich- 
mond &  D.  R.  Co.,  Ill  N.  C.  483  ;  16  S.  E.  Rep.  696. 

4-  DafbetlTe  track.— A  railroad  company  la  liable  for  Injuries  suetalned 
by  a  yard-master  coupling  cara,  which  resulted  from  Ibe  defective  condition  of 
a  set  of  platform  scales,  Dver  which  its  trains  are  accuslonied  lo  pass,  though 
owned  by  and  built  upon  the  land  of  a  coal  company.  Little  Rock  etc.  R.  Co. 
V.  Cagle,  68  Ark.  847;  14  8.  W.  Rep.  89.  Cases  of  injury  by  reasq|i  of  obstruc- 
tions on  track  are  Cincinnati  etc.  R.  Co.  v.  Mealer,  1  C.  C.  A.  638  ;  eO  Fed. 
Rep.  735,  and  Texas  &  P.  R.  Co.  v.  Robertson,  82  Tex.  657 ;  17  8.  W. 
Rep.  1041. 

5.  HesrUc«noe  In  opemttng'  «nglna.— In  an  action  by  an  employe  against 
a  railroad  company  for  personal  Injuries,  plaintiff's  evidence  showed  that  he 
was  about  to  couple  the  engine  to  cars  on  a  spur  track  ;  that  he  was  riding  on 
the  pilot  of  the  engine,  which  was  running  fast,  and  when  within  a  few  feet 
of  the  flat  cars,  and  while  plaintiff  was  raising  the  pilot  bar  to  couple  it.  the 
engineer  suddenly,  and  without  warning  checked  the  engine,  which  threw 
plaintiff  forward,  and  caused  him  Ui  miss  the  coupling,  and  brought  him  be- 
tween the  cars,  where  his  arm  was  crushed.  The  evidence  for  defendaM 
allowed  that  the  speed  was  slow,  and  that  tile  Injury  was  caused  by  plaintiff 
a' tempting  to  adjust  the  coupling  pin  of  the  car  while  standing  on  the  pilot. 
and  while  the  engine  was  still  In  motion.  Held,  that  the  queation  of  negligence 
was  for  the  jury.  Baltsier  v.  Chicago,  etc  R.  Co.,  88  Wis.  45» ;  58  N.  W. 
Rep.  '8-J, 

All  Injury  to  a  railway  brakemau  while  engaged  in  coupling  cara,  caused  by 
a  co-employe,  having  charge  of  an  engine,  backing  It  up  against  cars  standing 
on  a  fdding,  with  such  force  as  to  drive  them  back  upon  one  of  the  can  which 
the  brakemau  was  coupling,  is  within  the  risks  Incident  to  his  employment. 
Berrigan  v.  New  York.  L.  B.  &  W.  R,  Co. ,  181  N.  Y.  688  ;  80  N.  E.  Rep.  67. 
See  also  Rutledge  v.  Missouri  Pac,   R,   Co.,   110  Mo.  312  ;  19  B.  W.  Rep.  38. 

6.  UtigUg^uiaa  of  Breman  in  tnuumltting'  aignaJa.— Where  It  Is  the 
duty  of  firemen  to  receive  signals  from  switchmen  coupling  and  uncoupling 
cara.  and  to  transmit  them  to  the  engineer,  th"  railroad  company  is  liable  for 
Injuries  lo  a  switchman  caused  by  the  flremaa's  failure  to  transmit  a  signal. 
Richmond  &  D.  R.  Co.  v.  Jones,  93  Ala.  818 ;  9  So.  Rep.  276.  To  same  effect, 
Richmond  AD.  R.  Co.  v.  Rudd.  88  Va.,  6<8;  14  S.  E.  Rep  881. 

7'  FaUnra  to  glva  Inatmetlona  mm  to  propar  moda  ofoonpUny  and 
the  like. -In  an  action  by  a  brakeman  ngainst  a  railroad  company  for  personal 
Injuries,  plaintiff's  te-.t1mony  was  that  he  was  a  green  hand;  that  the  accident 
occurred  6ve  or  six  days  after  entering  upon  his  duties,  and  while  coupling 
cars  equipped  with  double  deadwoods;  and  that  he  bad  never  before  seen  cars 
Ihus  equipped.  He  had  not  been  warned  as  to  the  danger,  and  had  been  told 
hnw  to  use  cars  fitted  with  single  deadwoods.     Held,  that,  as  the  company 


should  bare  properly  Inatructed  him,  it  was  error  to  direct  a  verdict  for 
defendant  at  the  close  of  plain  tiff's  evidence.  Reynolds  v.  Boston  dbH.R.  Co.. 
64  Vt  66 ;  24  Atl.  Rep.  184.  Tlie  fact  that  the  cnrs  were  foreign  caia  was  held 
to  make  no  difference.  The  followiDg  are  also  cases  based  upon  a  failure  of 
the  defendant  to  properly  Instruct  the  plaioliS:  Dysinger  v.  Cincinnati  etc.  K. 
Co..  98  Mich.  646 ;  53  N.  W,  Rep.  8S5;  Hughes  v.  Chicago  etc.  R.  Co..  79  Wis. 
364 :  48  N.  W.  Rep.  269 ;  Cincinnati  etc.  R.  Co.  v.  Mealer.  1  C.  C.  A.  «3S  ; 
SO  Fed.  Rep.  720. 

8.  Fallore  to  uafce  Kud  enfbroe  proper  r«pil»tlon>>— A  railway  com- 
pany 1b  not  Uahle  to  an  employe  for  Injuries  suitaincd  by  him  in  making  a 
coupling  on  the  ground  of  lis  failure  to  make  reflations  nhich  might  have 
prevented  the  accident  causing  such  injuries,  where  llie  accident  was  occasioned 
by  circumstiyices  which  could  not  have  been  reasonably  antici|>ated.  and  where 
a  compliance  with  the  general  body  of  rules  and  the  exercise  of  ordinary  care 
and  prudence  by  the  employe  would  have  avoided  it.  Berrigan  v.  New  York, 
L.  B,  iSt  W.  R.  Co.,  131  N.  Y.  582;  30  N.  E.  Rep.  57. 

9.  Where  eonpliag  oot  In  lin«  oTpUtlntiff's  enplOT^ent  but  he  1* 
eonunanded  to  »ct  by  hia  snperlor.  In  an  action  against  a  railroad  com- 
pany  for  personal  injuries  the  declareilion  alleged  that  i>laint[&  was  employed 
as  a  common  laborer  on  a  gravel  tmin,  and  that  he  was  ordered  by  the  fore- 
man to  uncouple  two  cars  of  Ihu  trian  and  then  to  jump  from  one  to  the  oilier 
while  one  or  both  were  In  motion  ;  that  when  he  attempted  to  do  so  the 
foreman,  without  warning,  let  off  the  brake,  and  thus  increased  the  risk  no 
that  when  plaintiff  Jumped  he  fell  between  the  cars  and  was  injured.  It 
further  alleged  that  this  work  was  not  in  the  line  of  plaintiff's  employment ; 
thathe  had  had  no  experience  on  it,  and  was  not  acquainted  with  Ibe  inherent 
danger,  but  did  as  he  wa9  told  for  fear  of  being  discharged.  Bdd,  That  the 
declaration  slated  a  cause  of  action.  Grickson  v.  Milwaukee,  etc.,  R.  Co.,  83 
Mich.  281  ;  47  N.  W,  Rep.  237.  But  see  Hogan  v.  Northern  Pac.  R.  Co..  53 
Fed.  Rep.  519. 

10>  Cars  loadod  with  projecting  timber*,  rails,  ato.  Plaintiff's  in- 
testate, a  brakeman.  was  kilted  by  being  struck  by  logs  which  projected  over 
the  ends  of  cars  which  he  was  attempting  to  couple.  Defendant  offered 
evidence  to  sliow  thiit  deceased,  who  had  made  only  a  few  trips  on  that 
braocli  of  the  road,  had  been  cautioned  against  the  danger  of  coupling  C8» 
loaded  with  logs,  and  put  In  evidence  a  rule  of  the  company  calling  attention 
to  the  fact  that  logs  ofU-n  projected  over  the  ends  of  the  ears,  and  forbidding 
coupling  by  hand.  Deceased  was  couplng  in  that  manner  when  the  accident 
occuired.  Deceased  was  furnished  with  a  copy  of  the  rules,  and  promlseil 
to  become  familiar  witli  and  be  governed  by  them,  and  in  the  presence  of  au 
officer  of  the  compiny  he  rend  the  rules  above  referred  to.  TTfld,  that  dcfcnd- 
ant  wa^  not  responsible  for  the  death  of  deceased.  Brennan  v.  Michigan 
Central  R.  Co.,  98  Mich.  156;  53  N.  W,  Rep.  358,  Hulsee  Jacksonvillcctc., 
R.  Co.  V.  Galvin.  29  Fla.  638  ;  11  So.  Rep.  231. 

1 1.  Contribatery  negllgeBee.  Violating  rnUt  of  eompany.  It  appear- 
ing tliat  plainlin  was  injured  in  consequence  of  his  failure  to  obey  the  rale  of 
defendant  that  he  must  examine  so  as  to  know  the  kind  and  condition  of  the 
coupling  apparatus,  the  rule  giving  him  sufBcient  time  to  make  such  eiamin*' 
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tioD  in  all  cases,  TUld,  that  he  could  not  recover.  Bennett  v.  Nortbern  Pac. 
R.  Co.,  2  K  D.  112 ;  49  N.  W.  Rep.  408. 

A  rule  of  a  railroad  company,  prohibiting  switchmen  from  going  between 
cars  to  couple  or  uncouple  them,  cannot  be  invoked  to  defeat  the  action  of  a 
switchman  for  injuries  sustained  when  coupling  cars  while  standing  on  a 
running-board  put  on  the  tender  of  an  engine  for  switchmen  to  ride  on.  Rich- 
mond &  D.  R.  Co.  Y.  Jones,  92  Ala.  218 ;  9  So.  Rep.  276. 

A  switchman  undertook  on  a  dark  night,  in  accordance  with  the  order  of  the 
yard  master,  to  couple  a  moving  freight  car  propelled  by  an  engine  with 
defective  cylinders.  He  carried  his  lantern  on  one  arm,  and,  when  the  moving 
car  was  about  eight  feet  distant  from  the  stationary  car,  he  stepped  in  between 
the  rails,  grasped  the  link  attached  to  the  moving  car,  and  walked  back 
towards  the  stationary  car  until  he  came  within  about  eighteen  inches  of  it, 
when  the  defective  cylinders  of  the  engine  emitted  such  unusual  volumes  of 
steam  that  he  could  not  see  anything.  He  immediately  dropped  the  link,  and 
started  to  escape.  As  he  did  so,  he  raised  his  arm,  and  the  deadwoods  caught 
and  crushed  his  wrist.  He  saw  the  double  deadwoods  on  the  moving  car  as 
he  stepped  in  front  of  it,  but,  owing  to  the  darkness,  could  not  see  them  on 
the  stationary  car,  and  did  not  know  that  there  were  double  deadwoods  on 
that  car  until  they  caught  his  wrist,  ndd,  that  the  facts  did  not  so  clearly 
prove  contributory  negligence  on  the  part  of  the  switchman  that  it  was  the 
duty  of  the  court  below  to  give  the  jury  a  peremptory  instruction  in  favor  of 
the  defendant.  Northern  Pac  R.  Co.  v.  Nickels,  1  C.  C.  A.  625 ;  50  Fed. 
Rep.  718. 

It  is  not  negligence  for  a  servant  to  go  between  cars,  contrary  to  rules  of  the 
railroad  company,  when  the  duty  required  cannot  otherwise  be  performed. 
Memphis  &  C.  R.  Co.  v.  Graham,  94  Ala.  545  ;  10  So.  Rep.  288.  But  other- 
wise it  is  negligence.    Ibid. 

Violating  rules  of  company.  What  amounts  to  waiver  af  ruUs,  The  mere 
disregard  by  an  employe  of  a  rule  of  a  railroad  company  in  relation  to  the 
coupling  of  cars,  when,  with  the  knowledge  and  acquiescence  of  the  division 
superintendent  of  the  road,  such  employe,  and  others  coming  under  the  rule, 
have  constantly  and  without  exception  disregarded  it,  is  not  such  negligence  on 
the  employe's  part  as  will  absolutely  defeat  his  recovery  for  an  injury  caused 
by  the  negligence  of  the  company.  Northern  Pac.  R.  Co.  v.  Nickels,  1  C.  C. 
A.  625 ;  50  Fed.  Rep.  718.  Evidence  is  admissible  in  such  case  to  show  that 
the  rule  had  been  disregarded  with  the  knowledge  and  acquiescence  of  the 
division  superintendent,  even  where  the  employe  had  signed  a  paper  which  set 
out  the  rule,  and  which  contained  a  notice  that  all  rules  of  the  company  would 
be  violated  at  the  risk  of  the  employe,  and  that  all  such  violations,  whether 
habitual  or  otherwise,  were  not  consented  to  or  acquiesced  in  by  the  com- 
pany. Ibid.  Alcorn  v.  Chicago  &  A.  R.  Co.,  108  Mo.  81 ;  18  S.  W.  Rep. 
188,  is  to  the  same  effect  as  the  last  case. 

Where  a  railroad  brakeman  enters  into  an  agreement  with  the  company 
waiving  all  liability  for  injuries  resulting  from  any  infraction  of  a  rule  of  the 
company  prohibiting  brakemen  from  coupling  cars  except  with  a  stick,  snd 
forbidding  them  to  go  between  the  cars  to  couple,  an  order  by  the  brakeman's 
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conductor,  directiug  him  to  go  between  the  cus  to  couple  whenever  he  faila  in 
ao  effort  to  couple  with  a  stick,  is  a  waiver  bj  the  company  of  the  biakeman's 
■greemeDt.  Hason  v.  Bichmond  &  D.  R.  Co.,  Ill  N.  C.  482  ;  I«  S.  W. 
Rep.  B»8. 

A.  rule  of  a  railroad  companjr  forbidding  employes  from  going  between  cars 
In  motion  to  uncouple  them  is  reasoDable  and  "  whoteaome."  Since  this  rule 
Is  clear  and  explicit,  evidence  that  for  many  jears  it  liad  been  the  custom  of 
brakemen  to  go  1>etweeD  cais  in  motion  to  make  uncouplings  was  inailmissible 
to  show  that  the  rule,  not  having  been  insisted  on,  was  not  binding  on 
deceased.     Mempbb   ft   C.  R  Co.  v.  Graham.  04  Ala.  545  ;  10  So.  Rep.  2S3. 

Going  htlaeen  cart  to  make  arupling.  In  an  action  by  a  brakeman  for 
Injuries  received  while  coupling  cars  it  appeared  that  it  was  dangerous  to  go 
between  the  cars  because  tlicy  had  short  drawbeads  and  no  bumpers,  which 
was  known  to  plaintiff,  and  that  it  was  usual  to  make  couplings  by  so  placing 
the  pin  that  it  would  fall  into  place  when  tbe  cars  came  together,  or  by  using 
a  stick.  At  the  lime  of  the  accident  plaintiff  went  between  the  cars  to  be 
coupled,  which  were  one  foot  apart,  and  at  a  point  from  which  be  could  not 
see  tbe  engineer,  and  white  adjusting  the  coupling  pin  the  cars  came  together, 
and  caught  him  between  them.  Held,  that  the  injury  resulted  solely  from 
plainlifTs  carelessness.  Long  v.  Coronado  R.  Co.,  96  Cal.  S6B ;  81  Pac 
Rep.  170. 

Walking  on  track  betieetn  eart  to  bt  coupled.  A  brakeman  riding  on  a  switch- 
engine,  and  directing  its  movement  towards  cars  to  be  coupled,  is  guilty  of 
negligence  in  jumping  ofT  and  walking  before  it  on  an  unballasted  track, 
Willie  removing  tbe  coupling  link  and  pin  from  Ihc  draw-head  on  tbe  tenda. 
Finnell  v.  Delaware,  L.  &  W.  R.  Co.,  12»  N.  T.  668;  28  N.  E.  Rep.  8M. 
See  also  Ellison  v,  Trusdale,  49  Minn.  340 ;  51  N.  ff.  Rep.  918. 

Effect  tif  knowledge  of  defeeU  in  am,  apparatui,  roadbed,  etc.  Where  a  train 
man  continues  In  the  employ  of  tbe  railroad  company  after  full  knowledge 
that  the  cars  are  defective  in  construction  and  the  tnin  force  deficient  in 
number,  he  assumes  ttie  risk  arising  therefrom,  and  cannot  recover  In  an 
action  for  personal  Injuries  caused  thereby.  Long  v.  Coranado  R.  Co..  D6 
Cal.  369 ;  81  Pnc.  Rep.  170. 

A  railroad  brakeman,  who,  in  coupling  cars,  with  knowledge  that  the 
couplings  are  mismatched,  places  the  pin  in  the  moving  car,  and  remains 
between  the  two  cars  to  shake  the  pin  Into  position,  nben  he  might  have 
safely  made  the  coupling  by  placing  tbe  pin  in  the  standing  car  and  permit- 
ting It  to  be  shaken  into  posllion  by  the  concussion  of  the  two  cars,  is  guilty 
of  negligence,  and  no  recovery  can  be  had  for  his  death  resulting  from  being 
crushed  between  the  two  cars.  Norfolk  &  W.  R.  Co.  v.  McDonald's  Admr. 
88  Va.  353  ;  13  S.  E.  Rep,  706. 

^ect  lehen  dtfoit  it  patent  fruf  iw(  knoien.  A  railway  switchman,  while 
uncoupling  moving  cat*,  at  night,  was  injured  by  reason  of  his  foot  being 
caught  between  switch-rails  insufficiently  blocked.  Re  was  familiar  witli  the 
yard  and  tracks  where  the  accident  happened,  sud  with  the  methods  pursued 
by  tbe  railway  company  in  blocking  its  tracks,  but  had  no  actual  knowledge 
of  the  defective  block.  Held,  that  the  qiiestlnn  of  his  negligence  under  the 
cIicumstancM,  was  for  the  jury.    Alcorn  v.  Chicago  ft  A.  R.  Co..  1C8  Mo. 
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81 ;  18  S.  W.  Rep.  188.  To  the  same  effect  are  Reynolds  v.  Boston  &  M.  R. 
Co.,  64  Vt.  «6;  24  AtL  Rep.  184;  WoUs  v.  Denver  &R.  G.  W.  R.  Co., 
7  Utah,  482  ;  27  Pac.  Rep.  688. 


Merchants*  National  Bank  V.  Citizens'  Gaslight  Co.,  kt  al. 

(Supreme  Judicial  Court  of  Massachusetts,  October  19,  1898.) 

1.  Corporations.  Statute  rbstrictino  power  to  ibsub  bonds  not 
APPLICABLE  TO  PROMISSORY  NOTES. — ^The  Statute  of  Mass.,  1886,  c.  846, 
§  3,  which  forbids  gaslight  companies  from  issuing  bonds  in  an  amount 
exceeding  their  capital  stock,  does  not  affect  the  right  of  such  a  company 
to  issue  notes  when  necessary  in  its  business. 

2.  Power  of  treasurer  to  bind  corporation  by  issue  of  notes.— 
a  corporation  is  liable  on  one  of  its  notes,  in  the  hands  of  a  bona  fide 
purchaser  before  maturity,  where  it  is  signed  by  an  officer  authorized  generally 
to  give  notes  in  its  behalf,  though  such  officer,  in  signing  the  particular  note 
in  question,  exceeded  his  authority  or  the  powers  of  the  corporation. 

8.  The  decisions  of  this  court  are  to  the  effect  that  the  treasurer  of  a 
trading  or  manufacturing  corporation  is  clothed,  by  virtue  of  his  office,  with 
the  power  to  execute  notes  in  behalf  of  the  corporation,  so  as  to  make  them 
binding  on  it  when  in  the  hands  of  innocent  purchasers  before  maturity,  and 
this  rule  applies  to  gaslight  companies,  the  business  of  which  requires  the  use 
of  credit  at  certain  seasons  of  the  year.  Field,  C.  J.,  and  Allen,  J.,  dis- 
senting. 

4.  £ffbct  of  irregularity  in  blbctton  of  treabursr  upon  validity 
OF  NOTB& — The  decisions  of  this  court  are  to  the  effect,  a  corporation  which 
has  permitted  a  person  to  act  as  its  treasurer  for  several  months,  without 
objection  by  it  or  its  stockholders,  cannot,  when  sued  on  a  note  executed  by 
him  in  its  behalf,  set  up  the  defense  that  his  election  was  invalid,  because  the 
annual  stockholders'  meeting  at  which  he  was  chosen  was  not  called  in 
accohiance  with  the  by-laws. 

ACTION  of  contract  by  the  Merchant's  National  Bank  of  Gar- 
dinier,  Me.,  against  the  Citizens'  Gf«light  Company  of  Qnincy 
and  others,  on  a  note  executed  in  its  behalf  by  C.  S.  J.  Ruggler, 
as  its  treasurer.  There  was  a  verdict  in  plaintiff's  favor,  and  de- 
fendant, the  Citizens'  Gaslight  Company,  excepted  to  the  court's 
refusal  to  rule  as  requested. 

ffollis  B,  Bailey  and  William  G.  WaiU  for  plaintiff.  William 
L,  Putman,  for  defendants. 

Barker,  J.— 1.  The  defendant's  first  request  for  instructions 
relates  to  the  effect  of  St  1886,  c.  346,  upon  the  powers  of  the 
defendant  corporation  to  issue  promisory  notea    The  third  section 


of  that  statute  relates  to  the  issue  of  bonda  bj  a  gas  company,  and 
gives  a  company  the  right  to  secure  bonds  issued  in  acconlaace 
with  the  provisions  of  tlie  section  by  a  morl^age  of  the  francliise 
and  property  of  the  compmy ;  but  we  find  nothing  in  the  chapter 
which  affects  the  right  of  such  a  company  to  issue  promisory  notes 
when  convenient  or  necessary  in  the  prosecution  of  its  business. 

2.  As  the  plaintiff  discounted  this  note  before  maturity,  "  in  the 
usual  course  of  its  business,  without'  notice  or  knowledge  of  any 
defect  or  inffrmity,"  and  as  its  good  faith  is  not  questioned  if  the 
note  were  signed  by  an  officer  authorized  genemlly  to  give  uotes 
in  its  behalf  the  defendant  company  would  be  liable,  although  the 
agent  in  signing  this  particular  note  exceeded  his  autliority,  or  the 
powers  of  the  corporation.  Monument  Nal.  Bank  v.  Globe  Works 
101  Mass.  57.  It  is  not  necessary  that  the  authority  of  an  officer 
or  agent  to  sign  notes  in  behalf  of  a  corporation  should  appear  in 
the  by-laws,  or  should  have  been  expressly  ^ven  by  a  vote  of  the 
directors  or  of  the  stockholders.  In  Lester  v.  Webb,  1  Allen,  34 
it  iTQs  said.  "  The  rule  is  well  settled  that  if  a  corporation  permit 
their  treasurer  to  act  as  their  general  fiscal  agent,  and  hold  him 
out  to  the  public  as  having  the  general  authority  implied  from  bis 
official  name  and  character,  and  by  their  silence  and  acquiescence 
suffer  him  to  draw  and  accept  drafts,  and  to  endorse  notes  payable 
to  the  corporation,  they  are  bound  by  bis  acts  done  within  the 
scope  of  such  implied  authority.  Fay  v.  Noble,  12  Cuali.,  1 ;  Wil- 
liams V.  Cheney,  3  Gray,  215  ;  Conover  v.  Insurance  Ca,  1  N.  Y, 
290.  On  the  facts  proved  at  the  trial  the  plaintiff  might  well 
claim,  it  the  jury  belieyed  the  evidence,  that  the  treasurer  had 
authority  to  indorae  the  notes  in  suit  derived,  not  from  any  ex- 
press directon,  but  from  the  course  of  conduct  and  dealing  of  the 
treasurer  with  the  knowledge  and  implied  assent  of  the  directors 
of  the  corporation."  See,  slso,  McNeil  v.  Chamber  of  commerce, 
154  Mass.  285 ;  28  N.  E.  Rep.  245 ;  Mining  Ca  v.  AngloCali- 
fornian  Bank,  104  U.  S.  192. 

3.  But  cases  where  the  actual  authority  of  an  officer  is  inferred 
from  a  course  of  business  known  to  and  permitted  by  the  stock- 
holders or  the  directors  of  a  corporation  do  not  touch  the  question 
whether  authority  is  to  be  impled  as  matter  of  law  from  the  name 
and  nature  of  the  office  itselt  In  the  present  case  the  jury  were 
instructed  that  the  treasurer  of  such  a  corporation  as  the  defend- 
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ant  company  has,  by  virtue  of  his  office,  authority  to  sign  a  note 
which  shall  bind  the  corporation,  and  the  defendant  contends  that 
this  instruction  was  incorrect  The  incidental  powers  of  some  officers 
or  agents  have  become  so  well  known  and  defined,  and  have  been 
so  frequently  recognized  by  courts  of  justice,  that  certain  powers 
are  fmplied  as  matters  of  law  in  favor  of  third  persons  who  deal 
with  them  on  the  assumption  that  they  possess  these  powers,  un- 
less such  persons  are  informed  to  the  contrary.  The  officers  and 
agents  usually  mentioned  in  this  category  are  auctioneers,  brokers, 
factors,  cashiers  of  banks,  and  masters  of  ships.  See  Merchant's 
Bank  v.  State  Bank,  10  Wall.  604 ;  Case  v.  Bank,  100  U.  S.  446. 
Treasurers  of  towns  or  cities  in  this  commonwealth  are  well-known 
officers,  and  their  powers  are  very  limited.  They  are  in  general 
to  receive,  keep,  and  pay  out  money  on  the  warrant  of  the  proper 
officers  of  the  towns  and  citiea  Treasurers  of  business  corpora- 
tions usually  have  much  more  extensive  powers,  and  the  decisions  of 
this  court  hold  that  the  treasurer  of  a  manufacturing  and  trading 
corporation  is  clothed  by  virtue  of  his  office  with  power  to  act  for 
the  corporation  in  making,  accepting,  indorsing,  issuing,  and 
negotiating  promissory  notes  and  bills  of  exchange,  and  that  such 
negotiable  paper  in  the  hands  of  an  innocent  holder  for  value,  who 
has  taken  it  without  notice  of  any  want  of  authority  on  the  part 
of  the  treasurer,  is  binding  on  the  corporation,  although  with  re- 
ference to  the  corporation  it  is  accommodation  paper.  Narragan- 
sett  Bank  v.  Atlantic  Silk  Co.,  3  Mete.  (Mass.)  282  ;  Bates  v.  Iron 
Co.,  7  Mete  (Mass.)  224 ;  Fay  v.  Noble,  12  Cush.  1 ;  Lester  v. 
Webb,  1  Allen.  34;  Bank  v.  Winchester,  8  Allen,  109;  Bird  v. 
Daggett,  97  Mass.  494 ;  Monument  Nat  Bank  v.  Globe  Works 
ubi  supra ;  Corcoran  v.  Cattle  Co ,  151  Mass.  74 ;  23  N.  E.  Rep. 
727.  While  it  is  possible  that  most  if  not  all,  of  the  cases  in  which 
this  rule  has  been  stated  as  law  have  some  special  circumstances 
from  which  the  treasurer's  authority  could  be  inferred,  and  that 
the  court  was  influenced  in  the  decisions  by  the  well-known  fact 
that  in  many  of  the  manufacturing  corporations  of  this  common- 
wealth the  treasurer  not  only  has  the  custody  of  the  money,  but 
is  the  general  financial  manager,  and  often  the  general  business 
manager,  of  the  corporation,  the  rule  itself  has  been  frequently  and 
broadly  stated  in  our  decisions,  and  is  well  known  both  to  the 
officers  of  manufacturing  and  trading  corporations  and  to  those 


of  banks  and  financial  ioatitutions.  It  could  not  now  be  abrogated 
or  unsettled  without  disturbing  commercial  transactions.  There 
are,  however,  many  corporations  which  transact  more  or  less  busi- 
ness to  which  the  rule  has  been  held  not  to  apply.  Thus  it  doea 
not  apply  to  a  college  (Webber  v.  College,  23  Pick.  302),  nor  to  a 
parish  (Packard  v.  Society,  Meta  10  [Mass.]  427),  nor  to  a  monu- 
ment association  (Torrey  v.  Association,  5  Allen,  327),  nor  to  a 
municipality  (Bank  v.  Winchester,  8  Allen,  109),  nor  to  a  savings 
bank  (Tappan  v.  Bank,  127  Mass.  107),  nor  to  a  horse-rsiilroad 
company  (Craft  v.  Railroad  Co.,  150  Mass.  207 ;  22  N.  R  Rep. 
920).  Upon  consideration  of  the  decisions  cited,  we  tliink  it 
fair  to  say  that  the  making  and  indorsing  of  negotiable  paper  is  to 
be  presumed  to  be  within  the  power  of  the  treasurer  of  a  manu- 
facturing and  trading  corporation  whenever,  from  the  nature  of 
its  ordinary  business,  as  usually  conducted,  the  corporation  is 
naturally  to  be  expected  to  use  its  credit  in  carrying  on  commercial 
transactions.  Such  paper  is  the  usual  and  ordinary  instrument  of 
utilizing  credit  in  commercial  transactions,  and  it  is  for  the  inter- 
est of  ihe  corporation  and  of  tlie  community  that  the  best  instru- 
ment should  be  employed.  It  is  no  less  for  the  interest  of  all 
that,  if  negotiable  pajter  is  to  be  employed,  its  validity  should 
not  be  open  to  objections  which  would  impair  its  usefulness  by 
requiring  at  every  step  an  inquiry  into  the  authority  by  which  it 
is  issued.  There  are  mutters  of  common  knowledge  pertinent  to 
the  present  question.  Gaslight  compiinies  like  the  defendant  are 
chartei'ed  for  the  purpose  of  making  and  selling  gas.  They  are 
located  in  every  city  of  the  commonwealth,  and  in  most  of  the 
larger  towns  and  villages.  In  the  recent  development  of  the  use 
of  electricity  many  electric  light  or  light  and  power  companies 
have  been  established  wliere  gaslight  companies  are  in  operation. 
The  powers,  obligations,  and  business  of  these  electric  companies 
are  .')o  similar  to  those  of  gaslight  companies  that  they  are  classed 
with  them  in  the  minds  of  business  men,  and  are  under  the  super- 
vision of  the  same  state  board.  We  see  no  reason  why,  in  respect 
to  the  present  question,  all  of  this  general  class  of  corporations 
should  not  be  governed  by  one  rule.  They  are  all  in  fact "  manu- 
facturing and  trading  corporations  "  in  the  same  sense  that  com- 
panies whose  business  it  is  to  manufacture  and  sell  cottons,  woolens, 
shoes,  or  paper  are  manufacturing  and  trading  corporations.    None 


of  these  companies  are  traders  in  the  strict  sense  contendeil  for  by 
the  defendant,  since  none  oE  tbetn  make  it  their  "business  to  bu; 
merchandise  or  goods  and  sell  the  same."  All  of  them,  and  the 
gaslight  companies  equally  with  the  others  named,  buy  merchan- 
dise and  goods  in  large  amounts,  expend  lai^e  sums  in  transform- 
ing by  tbeir  processes  of  manufacture  tlie  articles  purchased  into 
other  commoditieawhich  they  sell  for  the  purposeof  malting  a  profit 
Neither  the  fact  that  pipes  which  a  gaslight  company  uses  only 
to  deliver  to  its  customei's  one  of  the  commodities  which  it  sells, 
nor  that  it3  price  for  that  commodity  may  be  regulated  by  civil 
authority,  nor  that  the  municipality  in  which  its  plant  is  located 
may  purchase  or  take  its  franchise  and  property,' makes  it  less 
advantageous  or  necessary  that  the  gaslight  company  shall  be  able 
to  use  its  credit  in  its  commercial  dealings.  Although  such  com- 
panies manufacture  only  as  they  deliver,  and  so  have  no  occasion 
to  hold  large  quantities  of  manufactured  goods  for  a  market,  there 
are  features  of  their  business  whicli  make  it  necessary  for  them  to 
have  control  of  large  amounts  of  money  at  certain  seasons.  Coal, 
their  chief  raw  material,  is  uniformly  at  its  lowest  price  in  summer, 
and  away  from  the  seaboard  is  usually  taken  in  in  large  quantities  at 
that  season.  Gas  is  uniformly  sold  upon  time,  and  the  bills  col- 
lected monthly  or  quarterly.  The  work  of  extending  and  repair- 
ing street  mains  and  other  work  upon  the  manufacturing  plant  can 
be  done  to  the  beat  advantage  during  only  a  portion  of  tbe  year.  A 
business  so  conducted  aSords  abuudantscope  for  the  advantageous 
use  of  the  credit  of  the  corporations  engaged  in  it,  and  they  would 
naturally  be  expected  to  use  their  credit  in  the  transaction  of  their 
ordinary  business.  Their  published  returns,  made  to  the  hoard 
of  gas  commissioners,  show  that  the  companies  do  in  fact  issue 
large  amounts  of  promissory  notes.  It  ia  true  that  these  notes 
may  possibly  have  been  issued  under  special  votes  or  by-laws  or 
other  explicit  authority.  Upon  this  point  we  have  no  evidence  or 
means  of  certain  knowledge.  But  it  is  also  true,  and  is  a  con- 
sideration entitled  to  weight,  that  thepracticeof  gaslight  companies 
to  issue  promissory  notes  has  grown  up  since  the  announcement 


light  companies  and  their  officers,  and  those  who  have  received  in 
payment  or  bought  or  discounted  their  promissory  notes,  have,  in 
so  doing,  acted  upon  the  assumption  tbat  the  rule  ns  to  the  implied 
authority  of  treasurers  of  manufacturing  and  trading  corporatioos 
to  issue  negotiable  paper  applied  to  the  treasurers  of  gaslight 
companies.  Those  who  have  occasion  to  deal  directly  with  such 
companies,  or  to  purchase  or  discount  their  notes  in  the  money 
market,  would  naturally  assume  that  the  rule  so  long  applied  by 
the  court  to  other  manufacturing  and  trading  corporations  woild  be 
applied  to  these.  In  our  opinion,  the  same  reasons  which  required 
the  making  of  the  rule  referred  to  are  operative  here,  and  require 
us  to  hold  that  it  is  to  be  applied  in  the  case  of  gas  light  companies. 
We  do  not  disregard  the  fact  that  such  companies  have  peculiar 
duties  to  the  public,  and  peculiar  privileges,  and  that  their  opera- 
tions many  be  regulated  by  public  authority,  and  their  franchises 
and  property  taken  over  by  the  municipalities  in  which  their 
works  are  located.  But  the  situation  of  such  a  company  with  re- 
ference to  this  class  of  riglits  and  obligations  is  the  same,  irre8p>ec- 
tive  of  the  question  whether  its  treasurer  is  or  is  not  to  be  pre- 
sumed to  have  power,  by  virtue  of  liis  office,  to  issue  promissory 
notea  Such  notes  do  not  bind  the  franchises  or  the  property  of  the 
company  any  more  than  debls  upon  open  account  A  majority  of 
the  court  is  therefore  of  the  opinion  that  the  jury  was  rightly  inatmct- 
eil  that  the  treasurer  of  the  defendant  corporation,  by  virtue  of  his 
office  had  authority  to  sign  a  note  which  would  bind  the  corporation. 
4,  It  is  not  necessary  to  consider  in  detail  the  numerous  questions 
argued  by  the  defendantaa  to  the  admission  and  the  exclusion  of  evi- 
dence and  the  rulings  given  and  refused,  hearing  upon  th«  statos  of 
Mr.  Buggies  as  the  treasurer  dejure  or  de/acio  of  the  corporation,  or 
upon  the  answers  to  the  special  questions  propounded  by  the  court 
and  answered  by  the  jury  in  addition  to  the  general  venlict  for 
tlie  plaintiff.  Upon  the  un controverted  evidence,  certain  persons 
claiming  to  act  as  the  stockholders  of  the  corporation,  all  of  whom 
were  interested  in  its  stock,  assembled  in  its  office  on  the  day  dxed 
in  its  by-laws  as  the  date  of  its  annual  stockholders'  meeting,  and 
went  through  the  form  of  holding  its  annual  meeting  and  of  electr 
ing  him  treasurer  of  the  company.  The  former  incumbent  of  the 
office  resigned  it  into  the  hands  of  Mr.  Kugglee,  and  he  has  since 
fillet]  the  position  of  treasurer  under  aclaimof  arigiit  to  the  office. 
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and  without  dispute  on  the  part  of  any  stockholder  or  member  of 
the  corporation,  and  no  proceedings  have  been  brought  by  the 
corporation  itself  to  test  his  title  to  the  office.  The  note  in  suit 
was  issued  when  he  had  thus  been  in  the  unquestioned  discharge 
of  the  functions  of  the  office  for  nearly  three  months,  and  immedi- 
ately thereafter,  at  a  meeting  of  which  public  notice  was  given, 
his  election  was  ratified  and  confirmed.  No  person  in  any  way 
interested  in  the  stock,  either  as  a  stockholder  of  record  or  as  a  pur- 
chaser or  pledgee  of  untransferred  certificates,  has  contested  in 
any  way  his  right  to  the  office.  The  contention  that  he  is  not  the 
lawfully  elected  treasurer  has  been  made  only  by  the  corporation 
itself,  and  only  as  a  technical  defense  to  the  present  suit  What- 
ever might  be  the  rule  to  be  applied  if  a  stockholder  or  member 
of  the  corporation  or  the  corporation  itself  had  contested  the  right 
of  Mr.  Buggies  in  proceedings  brought  to  test  the  validity  of  his 
original  election,  or  of  the  subsequent  ratification,  and  without 
holding  as  to  the  rules  which  apply  to  de/aclo  officers  of  govern- 
ment or  of  public  or  quasi  public  corporations,  we  are  of  opinion 
that  under  such  circumstances,  the  corporation  itself  cannot  be 
permitted  to  contend  in  defense  of  an  action  like  the  present  that 
the  acts  of  a  pei-son  who,  under  color  of  an  election  to  the  office, 
has,  without  protest  or  opposition  from  any  source,  acted  as  its 
treasurer  for  so  long  a  time,  are  invalid  merely  because  the  annual 
meeting  at  which  he  was  chosen  was  not  called  in  accordance  with 
the  by-laws.  None  of  the  exceptions  relating  to  this  branch  of 
the  case  are,  in  view  of  the  uncontroverted  facts,  material  to  the 
-question  whether  the  note  in  suit  is  a  valid  cause  of  action  against 
the  corporation,  and  they  are  overruled  as  immaterial. 
Exceptions  overruled. 

Field,  C.  J.  (dissenting) — The  most  important  question  in  this 
case  is  whether  the  instruction  of  the  court  is  correct  that  the 
treasurer  oi  such  a  corporation  as  the  defendant  has  authority  to 
sign  a  promissory  note  for  the  corporation  by  virtue  of  his  office, 
although  the  by-laws  confer  no  such  authority  on  him,  and  lie 
has  not  been  held  out  by  either  the  stockholders  or  the  directors 
of  the  corporation  as  having  any  such  authority,  and  has  not  been 
knowingly  permitted  to  exercise  any  such  power.  The  ground  on 
VOL.  VIII — 98 
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which  certain  officers  and  agents  are  held,  as  matter  of  law,  to 
possess  certain  implied  powers  by  virtue  of  the  office  or  employ- 
ment, is  that  by  a  well-known  general  usage  certain  powers  attach 
to  the  office  or  employment,  and  the  appointment  is  presumed  to 
have  been  made  with  reference  to  this  usage,  unless  there  is  notice 
or  knowledge  to  the  contrary.  The  grounds  on  which  this  court 
has  decided  that  the  treasurer  of  a  manufacturing  and  trading 
corporation  must  be  taken  to  have  authority  to  sign  promissory 
notes  in  behalf  of  the  corporation,  unless  there  is  notice  or  know- 
ledge to  the  contrary,  are  stated  in  the  opinion  of  the  majority  of 
the  court,  but  these  decisions  have  been  confined  to  corporations 
which  sell  merchandise  in  the  market,  although  they  manufacture 
the  merchandise  they  sell,  and  the  doctrine  has  never  been  extended 
to  such  quasi  public  corporations  as  gaslight  companiea  In  a 
street-railway  corporation,which  perhaps  affords  the  neai*est  ana- 
logy, an  implied  power  in  the  treasurer  to  sign  promissory  notes 
for  the  corporation  has  been  denied,  and  treasurers  of  municipal 
corporations,  and  of  corporations  generally,  have  no  such  implied 
power.  Gaslight  companies  are  not  commonly  known  as  ^^  trading 
companies."  They  do  not  sell  goods,  wares,  and  merchandise  in 
the  market  Indeed,  they  are  not  commonly  called  "  manufactur- 
ing companies.''  They  manufacture  and  deliver  gas  to  the  inhabit- 
ants of  defined  localities,  at  prices  fixed  either  by  public  authority 
or  by  the  companies  themselves,  subject  to  public  supervision. 
They  may  be  invested  with  the  right  of  eminent  domain,  and  sub- 
jected to  municipal  control,  and  the  business  may  be  carried  on  by 
towns  and  cities  as  well  as  by  private  corporations.  Their  pro- 
perty is  mainly  in  real  estate.  The  income  is  received  at  regular 
times,  and,  although  small  in  proportion  to  the  value  of  the  plant, 
is  not  subject  to  unforseen  variations  in  kind  or  amount  These 
companies  may  issue  bonds  at  not  less  than  par,  but,  unless  speci- 
ally authorized  by  the  legislature,  the  amount  of  bonds  must  not 
exceed  the  capital  actually  paid  in  (St  1886,  a  846,  §  8) ;  and  the 
property  which  constitutes  the  plant  is  or  should  be  paid  for  by 
the  capital  stock  and  the  proceeds  of  the  bonda  Such  companies 
may  sometimes  have  occasion  to  borrow  money  and  give  promis- 
sory notes,  but,  if  well  conducted,  the  occasions  cannot  be  frequent 
The  word  "  treasurer,"  in  and  of  itself,  does  not  import  that  the 
person  holding  that  office  is  the  general  business  manager  of  the 
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corporation,  but  only  that  he  is  the  person  to  receive,  keep,  and 
disburse  the  money  of  the  corporation.  It  was  not  shown  in 
the  present  case  that  treasurers  of  similar  corporations  customarily 
exercise  the  power  of  giving  promissory  notes  in  behalf  of  the 
corporations.  Such  a  power  may  be  given  by  the  by-laws  to  a 
treasurer,  either  alone  or  jointly  with  some  other  officer  or  officers; 
but  in  this  case  the  defendant  offered  to  show  that  by  the  by-laws 
the  treasurer  "had  no  power  as  treasurer  to  sign  notes  in  be- 
half of  the  company, "and  this  evidence  was  excluded.  We  know 
of  no  custom  or  usage  of  which  we  can  judicially  take  notice  that 
treasurers  of  such  corporations  usually  have  such  authority,  or 
usually  exercise  such  a  power.  We  know  of  no  principle  of  pub- 
lic policy  which  requires  us  to  hold  that  the  treasurer  of  such  a 
corporation  has  impliedly  such  a  power,  when  he  in  fact  has  it  not, 
and  has  not  been  held  out  by  tbe  corporation  or  its  directors  as 
having  it,  and  when  it  does  not  appear  that  treasurers  of  similar 
corporations  have  customarily  exercised  such  a  power  so  publicly 
and  uniformly  that  courts  can  take  judicial  notice  of  it  It  is  im- 
portant that  corporations  should  retain  the  power  of  controlling 
their  officera  The  general  rule  is  that  when  one  person  signs  the 
name  of  another  to  any  contract,  whether  the  other  be  a  natural 
or  artificial  person,  the  autliority  to* do  so  should  be  shown,  unless 
the  principal  has  held  out  such  person  as  having  such  authority. 
The  instances  must  be  rare  when  the  law  will  necessarily  imply 
from  the  name  of  an  office  in  a  corporation  authority  to  sign  the 
name  of  the  corporation  to  any  contract  when  no  such  authority 
has  in  fact  been  given  or  has  ever  before  been  exercised  with  the 
knowledge  of  the  stockholders  or  directors  of  the  corporation. 
There  is,  generally  speaking,  no  hardship  in  compelling  persons 
who  take  promissory  notes  signed  by  one  person  in  the  name  of 
another  to  ascertain  the  authority  of  the  person  signing,  unless 
they  are  content  to  rely  upon  an  indorser  or  guarantor.  I  think 
the  instruction  given  on  this  subject  was  wrong. 
Allen,  J.,  concurs  in  this  opinion.* 

CORPORATIONS.  POWER  OF  TREASURER. 

1*  EzpreM  p<»wers  and  powers  derived  ft*om  the  coarse  of  dOAl- 

ini^r— The  treasurer  of  a  corporation  may  have  powers  which  are  conferred 
upon  him  expressly  by  statute,  by  the  by  laws,  or  by  a  vote  of  the  directon. 

*  Reported  in  84  N.  £.  Rep.  1088. 
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He  maj  have  powers  which  arise  from  the  course  of  business  of  the  corpora- 
tion ;  from  hlS  being  accustomed  to  perform  certain  acts  with  the  knowledge 
and  acquiesence  of  the  directors.  In  addition  to  these  he  has  certain  powers 
whicu  are  inherent  in  the  office,  and  which  he  may  exercise  in  the  absence  of 
any  express  authority  or  course  of  business  implying  such  authority.  As  to 
the  first  class,  or  what  may  be  called  the  express  powers  of  the  treasurer,  no 
question  can  arise  except  as  to  their  scope  and  construction.  As  these  express 
powers  are  usually,  either  such  as  are  implied  from  the  nature  of  the  office 
itself,  or  such  as  oidinarily  arise  from  a  course  of  dealing,  or  are  of  a  special  and 
peculiar  nature,  depending  upon  the  particular  business  of  the  corporation,  or 
the  f  xigendes  of  particular  emergencies  or  situations,  no  general  treatment  of 
them  is  either  necessary  or  possible.  Some  iostances  of  the  construction  of 
express  powers  are  hereafter  referred  to  in  connection  with  analogous  cases 
resting  upon  implied  powers. 

As  to  the  powers  which  exist  in  the  treasurer  by  virtue  of  the  course  of 
dealing,  the  general  rule  undoubtedly  is  that  he  will  be  deemed  to  have  such 
powers  as  he  has  been  accustomed  to  exercise  with  the  knowledge  and 
acquiesence  of  the  board  of  directors.  Lester  ▼.  Webb,  1  Allen,  34  ;  Fifth 
Ward  Savings  Bank  v.  First  Nat.  Bank,  47  N.  J.  L.  357  ;  Fifth  Ward  Savings 
Bank  v.  First  Nat.  Bank,  48  N.  J.  L.  513 ;  Phillips  v.  Campbell,  43  N.  Y. 
^71 ;  Partridge  v.  Badger,  15  Barb.  146  ;  Bank  of  Attica  v.  Potter  &  Stymus 
Mfg.  Co.,  1  N.  Y.  8.  483;  Wahlig  v.  Standard  Pump  Mfg.  Co..  9  N.  Y.  8. 
789 ;  First  Nat.  Bank  v.  Council  Bluffs  City  Water  Works,  9  N.  Y.  S.  859  ; 
Stark  Bank  v.  U.  8,  Pottery  Co.,  34  Vt.  144 ;  Foster  v.  Ohio-Colorado  Reduc- 
tion &  Min.  Co.,  17  Fed.  Rep.  130 ;  Page  v.  Fall  Uiver,  etc.,  R.  Co.,  31  Fed. 
Rep.  257;  National  Cordage  Co.  v.  Pearson  Cordage  Co.,  (Ct.  of  App.),  55 
Fed.  Rep.  812. 

It  is  sometimes  said  that  the  corporation  is  estopped  to  deny  an  authority 
which  it  has  permitted  the  treasurer  to  exercise,  or  which  it  has  held  him  out 
as  possessing.  See  fifth  Ward  Savings  Bank  v.  First  Nat  Bank,  47  N.  J.  L. 
357 ;  8.  C.  on  appeal,  48  N.  J.  L.  513.  But  the  decisions  proceed  upon  the 
basis  of  an  implied  grant  of  authority  rather  than  of  an  estoppel.  The  dis- 
tinction is  an  important  one,  because  if  the  principle  of  estoppel  applies.  It 
would  be  necessary  for  a  party  seeking  to  hold  the  corporation  to  show  that  he 
knew  of  and  relied  upon  the  course  of  dealing,  which  is  brought  forward  as 
including  the  transaction  in  question.  But  it  is  held  that  the  party  dealing 
with  the  corporation  through  its  treasurer,  need  not  have  known  of  the  course 
of  dealing  relied  upon  to  ehow  authority.  This  is  expressly  held  in  Bank  of 
Attica  v.  Potter  &  Stymus  Mfg.  Co.,  1  N.  Y.  S.  483,  and  is  Implied  in  many 
of  the  other  cases  cited. 

Whether  there  was  such  a  practice  or  course  of  dealing  as  reasonably 
justified  the  inference  that  the  treasurer  possessed  the  power  claimed  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  Fifth  Ward  Savings  Bank  v. 
First  Nat.  Bank.  47  N.  J.  L.  357  ;  8.  C.  on  appeal,  48  N.  J.  L.  513  ;  National 
Cordage  Co.  v.  Pearson  Cordage  Co.,  (Ct.  of  App.).  66  Fed.  Rep.  812,  and  see 
other  cases  above  cited. 

8*  Powers  of  the  treaanrer  by  Tirtne  of  hia  ollloe  alone. — In  First 
Nat.  Bankv.  Council  Bluffs  City  Water  Works,  9N.Y.  S.  859,  which  concerned 
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the  powers  of  the  treasurer  of  the  defeDdant  company ,  it  is  said  :  **  The  general 
principle  that  the  officers  of  a  corporation  are  special  agents,  and  have  only 
the  authority  conferred  upon  them  by  tlie  by-laws,  and  that  all  persons  who 
deal  with  them  are  bound  to  take  notice  of  the  extent  of  their  authority,  is  too 
well  settled  to  require  comment  or  citation  of  authorities."  But  tbis,  is  with- 
out doubt,  too  restricted  a  view  of  the  powers  of  corporate  officers.  Each 
office  undoubtedly  implies  something  in  the  way  of  powers.  Such  implica- 
tion must  necessarily  be  based  upon  what  it  has  been  customary  for  such 
officers  to  perform.  It  is  the  universal  custom  for  treasurers  of  corporations 
to  have  the  custody  of  the  corporate  treasures  or  funds.  The  name  and  office 
imply  one  who  has  such  custody.  It  follows  that  the  treasurer  is  entitled  to 
receive  the  payment  of  moneys  due  the  corporation  by  virtue  of  his  office 
alone.  Brown  v.  Weymouth,  86  Me.  414 ;  Dedham  Institution  for  Savings  v. 
Slack,  6  Gush.  406 ;  Jackson  v.  Campbell,  5  Ward.  571 ;  Howard  v.  Ha»ch, 
29  Barb.  297 ;  Portage  County  Mut.  Ins.  Co.  v.  Wetmore,  17  Ohio,  380 ; 
17  Am.  &  Eng.  Enclypo.  Law,  p.  182.  In  the  first  of  these  cases  it  is  said  : 
"  The  ordinary  duties  of  a  treasurer  are  to  receive,  safely  keep,  and  disburse, 
under  the  supervision  of  the  directors,  the  funds  of  the  company."  It  may  be 
doubted  whether  the  implied  or  inherent  powers  of  the  treasurer  extend 
beyond  this  in  any  case.  Wc  proceed  to  notice  what  has  been  decided  on  the 
subject  in  the  following  sections. 

8*  Power  to  borrow  money  and  to  bind  the  corporation  by  makings 
acoeptingy  or  indormboig  commerelal  paper  for  that  purpose*— 

In  the  principal  case  it  is  held  to  be  the  settled  law  of  Massachusetts  that 
the  treasurer  of  a  manufacturing  or  trading  corporation  "is  clothed  by 
virtue  of  his  office  with  power  to  act  for  the  corporation  in  making, 
accepting,  indorsing,  issuing,  and  negotiating  promlfisory  notes  and  bills  of 
exchange,  and  that  such  negotiable  paper  in  the  hands  of  an  innocent 
holder  for  value,  who  has  taken  it  without  notice  of  any  want  of  authority 
on  the  part  of  the  treasurer,  is  binding  on  the  corporation,  although  with 
reference  to  the  corporation  it  is  accommodation  paper."  Of  the  cases 
cited  in  the  opinion,  the  only  ones  which  can  be  regarded  as  going  the 
length  of  the  principal  case  are  Corcoran  v.  Snow  Cattle  Co.,  151  Mass.  74, 
and  Narragansett  Bank  'v.  Atlantic  Silk  Co.,  8  Met.  282.  In  Fay  v.  Noble, 
12  Cush.  1,  it  was  held  that  one  who  was  general  agent  and  manager,  and  also 
treasurer  of  a  trading  corporation,  might,  under  his  general  powers,  borrow 
money  for  the  use  of  the  corporation  and  give  personal  security  for  its  pay- 
ment In  Lester  v.  Webb,  1  Allen,  84,  the  treasurer  was  held  out  as  the 
general  agent  of  the  corpomtion  for  the  management  of  its  fiscal  concerns  and 
aa  authorized  to  make  and  indorse  negotiable  paper.  The  court  says :  "  The 
rule  is  well  settled,  that  if  a  corporation  permit  their  treasurer  to  act  as  their 
general  fiscal  agent,  and  hold  him  out  to  the  public  as  having  the  general 
authority  implied  from  his  dfflcial  name  and  character,  and  by  their  silence 
and  acquiesence  suffer  him  to  draw  and  accept  drafts,  and  to  indorse  notes 
payable  to  the  corporation,  they  are  bound  by  his  acts  done  within  the  scope 
of  such  implied  authority."  This  same  rule  is  approved  and  followed  in 
Page  V.  Fall  River,  etc.,  R.  Co.,  81  Fed  Rep.  257. 

Outside  of  Massachusetts  the  rule  is  tha»  the  treasurer  of  a  corporation  has 
not,  by  virtue  of  his  office  merely,  power  to  bind  the  oorporation  aa  a  party  la 


comraercfal  paper.  Bank  of  Attica  v.  Potter  &  Stjmua  Mfg.  Co..  1  N.  Y.  8. 
488 ;  Wahlig  v.  Standard  Pump  Mfg.  Co.,  9  N.  Y.  8.  789 ;  Flm.  Nal.  Batji 
T.  CouDcU  Bluffs  Cliy  Water  Works,  9  N.  Y.  8.  869;  Pifih  Ward  Savinp 
BanlE  V.  Firei  Nat.  Bank,  47  N.  J.  L.  867  ;  S.  0.  48  N.  J.  L.  518 ;  8tark  Bank 
v.  U.  8.  PoLlerj  Co..  84  Vt.  144  ;  Foster  t.  Ohio-Colorado  Reduction  &  Uin 
Co.,  17  Fed.  Rep.  130. 

Btcd  Id  Masaacliuwtts  the  rule  of  the  principal  case  is  held  not  to  apply  to 
the  treBBurer  of  a  horee  railroad  company.  Craft  v.  South  Boston  R.  Co..  150 
Mass.  207.  Here  the  treaauter  of  the  defendant  company  borrowed  money. 
ostensibly  for  the  company,  and  gavt;  the  company's  note  Iberefor.  but 
appropriated  the  money  to  his  own  use.  It  waa  held  Ihal  the  company  was 
not  liable  on  the  note.  The  couit  says ;  "  Whatever  may  be  true  of  tiding 
corporations,  there  U  nothing  in  the  nature  of  the  business  of  a  home  railroad 
corporation,  which  implies  that  the  treasurer,  by  virtue  of  liia  office,  has 
authority  to  borrow  money  for  the  company,  and  to  give  ilB  notes  Iherefor. 
It  does  not  appear  that  the  company  in  anyway  held  out  Reid  to  llie  public, 
or  to  the  plaintiff,  as  baring  any  such  authority,  or  that  Ircasurera  of  horse 
railroad  corporations  customarily  have  or  exercise  any  such  authority.  The 
acti.in,  therefore,  cannot  be  maintained  on  the  note." 

Of  course,  when  the  treasurer  has  been  Id  the  liablt  of  borrowing  money, 
executing  notes,  drawing  drafts,  accepting  bills,  etc.,  for  tlie  corp>TatiOD, 
with  the  knowledge  and  sancti'in  of  the  directors.  thecorporaUon  will  be  liable 
to  an  innocent  holder  for  value  of  paper  bo  made,  aicepted  or  indorsed,  though 
the  same  is  without  conalderation  or  fraudulent  as  to  the  corporaUon.  Credit 
Co.  V.  Howe  Machine  Co.,  64  Conn.  867 ;  Bank  of  Attica  v.  Potter  &  Stymus 
Mfg.  Co.,  I  N.  Y.  8.  483  ;  Stark  Bank  v.  V.  8.  Poiterj-  Co.,  84  Vt.  144  ;  Fifth 
Ward  Savings  Bank  v.  First  National  Bank,  47  N.  J.  L,  857 ;  8  C.  48  N.  J. 
L.  513;  Foster  v.  Ohio  Colorado  Reduction  &  Min.  Co.,  17  Fed.  Rep.  180. 

4.  Pow«r  to  seU  tta«  proportr  oT  the  corporation,  op  to  iudone,  a*- 
•l«iiMidtraasfbrlt«»eearltlea.— la  the  absence  of  authority  expressly 
conferred  or  implied  from  the  course  of  business,  the  treasurer  of  a  corporation 
has  DO  power  to  sell  iu  tangible  property  or  to  make  contracta  for  future  sales. 
See  Phillips  v.  Campbell,  48  N.  Y.  371  ;  National  Cord.  Co.  v.  Pearson  Cord. 
Co..  (Ct.  of  App.>,  66  Fed.  Rep.  813,  The  same  rule  applies  to  the  commercial 
paper  and  securities  of  the  corporation.  Holden  v,  Uplon,  134  Mass.  177: 
Holden  v.  Hoyt,  134  Mass.  188  ;  Holden  v.  Phelps,  135  Mass.  61  :  Fifth  Wanl 
Savings  Bank  v.  pjrst  Nat.  Bank.  47  N.  J  L.  857 ;  8.  C.  48  N.  J.  h.  513.  In 
Perkins,  I>oe  &  Co.  v.  Bradley,  84  Vt.  B6,  it  was  held  that  where  a  Dole  was 
made  payable  to  the  treasurer  of  a  named  corporation,  the  treasurer  had 
implied  authority  to  indorsp  and  transfer  the  note.  The  reasoning  of  this  case 
goes  lo  ihe  extent  of  holding  that  the  treasurer  of  a  corporation  has  power,  by 
virtue  of  his  office,  to  Indnrse  and  transfer  negotiable  paper  belonging  to  the 
corporation.  The  treasurer  has  no  implied  authority  lo  assign  a  mortgage 
belonging  to  the  corporation.  Jackson  v.  Campbell,  5  Wend.  571 ;  Boldi  n  v. 
Hoyt,  134  Mass.  181  ;  Hotden  v.  Phelps,  186  Mass.  61.  In  the  first  of  these 
cases,  while  the  general  rule  Is  fviaied  as  above,  it  is  held  that  an  aasignment 
of  a  mortgage  executed  by  the  treasurer  in  due  form,  and  being  under  the 
seat  of  the  corporation,  will  be  prmimed  to  be  valid. 
It,  of  course,  follows  that  negotiable  paper  or  other  securities  tranafeired  ty 
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the  treasurer  without  authority  maj  be  recovered  back.  See  cases  already 
cited  in  this  section. 

6*  Power  to  pay » releaaey  or  oompromifle  debts  due  the  oorporation. 

— The  treasurer  has  no  right  to  pay  out  moneys  without  autliority,  express  or 

implied,  from  the  board  of  directors,  and  this  applies  as  well  to  claims  jof  the 
treasurer  himself  as  to  claims  of  third  parties.  Brown  v.  Weymouth,  86  Me.414; 
Peterborough  R.  Co.  ▼.  Wood,  61  N.  H.  418.  Nor  has  the  treasurer  any  power 
to  compromise  or  release  a  claim  due  the  corporation.  Dedham  Institution  for 
Savings  v.  Slack,  6  Gush.  408  ;  £.  Carver  Co.  v.  Manufacturers'  los.  Co., 
6  Qray,  214 ;  Moshannon  Land  and  Lumber  Co.  v.  Sloan,  (Pa.\  7  Atl.  Rep. 
102  ;  Brown  v.  Weymouth,  86  Me.  414.  In  Mt.  Olivet  Cem.  Co.  v.  Shubert, 
2  Head,  116,  120,  it  was  held  that  the  promise  of  the  treasurer  of  a  corpora- 
lion  to  pay  the  assignee  of  an  open  account  due  from  the  company  was 
presumptively  binding  on  the  company,  and  that  the  company  would  be  liable 
thereon  unless  a  want  of  authority  was  shown. 

6.  Power  to  conltes  Judgment. —The  treasurer  of  a  corporation  has  no 
power  to  confess  judgment  against  the  corporation.  Stevens  v.  Carp.  Riv.  Iron 
Co..  67  Mich.  427 ;  Stokes  v.  N.  J.  Pottery  Co.,  46  N.  J.  L.  237.  Nor  does  it 
alter  the  case  that  the  same  person  is  treasurer,  pre£>ident,  and  general  manager, 
and  the  owner  of  nearly  all  its  capital  stock.  Stokes  v.  N.  J.  Pottery  Co.,  46 
N.  J.  L.  287. 

7«  Treasurers  of  MbTing^lMUiks. — The  implied  powers  of  treasurers  of 
savings  banks  are  especially  considered  in  the  following  cases:  Common- 
wealth V.  Reading  Savings  Bank,  133  Mass.  16 ;  Holden  v.  Upton,  134  Mass. 
177  ;  Holden  v.  Hoyt,  134  Mass.  181 ;  Holden  v.  Phelps.  135  Mass.  61 ;  Fifth 
Ward  Savings  BanV  v.  First  Nat.  Bank,  47  N.  J.  L.  357 ;  48  N.  J.  L.  513. 
No  different  rules  or  principles  apply  in  such  case  than  in  case  of  other 
corporations.  If  any  custom  or  usage  gives  the  treasurers  of  savings  banka 
more  or  less  power,  that  would  be  a  question  of  fact  in  each  particular  case. 

8.  Bfiscellaneousdeeisioiis*— In  Howard  v.  Hatch,  29  Barb.  297,  suit  was 
brought  for  the  possession  of  land.  The  plaintiff  derived  title  through  the 
foreclosure  of  a  mortgage.  The  mortgage  was  assigned  to  Henry  Tower, 
treasurer  of  Madison  University.  Tower,  acting  as  such  treasurer,  foreclosed 
the  mortgage  by  advertisement  and  sale,  bought  the  property  in  his  indi- 
vidual capacity  and  quitclaimed  to  the  plaintiff.  There  was  no  proof  of  the 
treasurer's  authority  to  make  the  foreclosure.  It  was  held  that,  in  the  absence 
of  all  proof  on  the  subject,  such  authority  would  be  presumed.  Authority  to 
a  treasurer  to^zecute  notes  in  the  regular  course  of  business  of  the  corpora- 
tion, does  not  authorize  him  to  give  a  note  assuming  the  debt  of  a  third  per- 
son. Stark  Bank  v.  U.  S.  Pottery  Co.,  34  Vt.  144.  Where  a  treasurer  had 
authority  to  buy  bonds  for  the  corporation,  it  was  held  that  this  was  authority 
t')  pay  for  them,  and  to  agree  upon  the  amount  due  in  payment,  and  to  accept 
drafts  therefor.  Gafford  v.  Am.  Mortgage  &  Investment  Co.,  77  Iowa,  786  ; 
42  N.  W.  Rep.  550. 

As  to  the  liability  of  the  corporation  for  frauds  of  the  treasurer  see  Pratt  ▼. 
Taunton  Copper  Co.,  123  Mass.  110;  Machinists'  Nat.  Bank  v.  Field.  196 
Mass.  845 ;  Boston  &  A.  R.  Co.  v.  Richardson.  135  Mass.  478 ;  Holden  ▼. 
Phelps.  141  Mass.  457 ;  Commonwenlth  v.  Reading  Savings  Bank,  187  Mass. 
481 ;  Carroll  v.  People's  R.  Co.,  14  Mo.  App.  490. 
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[ContalnlniT  references  to  both  the  reported  casee  SAd  the  notes.] 


ABUTTING  OWNERS. 

See   Municipal   Corporations,    8  ; 
Railroads  in  Streets. 

The  purchasers  of  lots  abutting  on  a 
platted  street  acquire  the  easements  of 
access,  light,  and  air;  and  they  are  en- 
titled to  have  the  street  forever  kept 
open,  though  the  fee  may  be  in  the 
town  as  trustee  for  the  public,  instead 
of  in  the  abutting  owners  for  street 
uses.    827. 

ACCIDENT  CASES. 

See  Damages  ;  Fellow  Servants  ; 
Railroad  Companies  ;  Street 
Railroads. 

AGENTS. 

See  Corporations,  6. 

ANTI-TRUST  ACTS. 

See  Trust,   Trade  &  Labor  Combi- 
nations. 

ASSIGNMENT     BY      CORPORA- 
TION. 

See  Corporations. 

1.  Yaliditv  of  assignment  as  affected 
by  irregularities  in  election  of  directors 
making  it.    238. 

2.  An  assignment  not  made  "in  good 
faith,"  or  which  would  l)e  invalid  un- 
der the  Code  provisions  •'relative  to 
trust  and  fraudulent  transfers/'  even 
though  modally  within  the  letter  of  the 
statute,  is  not  effectual  to  protect  the 
property  assigned  against  Uie  attacks 
of  creditors  by  attachment.    288. 

8.  Surliciency  of  affidavit  to  assign- 
ment by  corporation.    288. 

4.  Effect  of  amending  inventory 
without  a  re-filing  or  re-verification. 
288. 
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5.  Right  of  bona  fide  creditors  to 
contest  validity  of  a  general  assign- 
ment by  corporation.    &8. 

ATTORNEY  GENERAL. 
See  Trusts,  etc.,  28. 

BANKS  AND  BANKING, 
bee  Notice. 

1.  Money  received  by  a  bank  on 
general  deposit  becomes  the  properly 
of  the  bank,  and  its  relation  to  the  de- 
positor is  that  of  a  debtor,  and  not  of 
bailee  or  trustee  of  the  money.     141. 

2.  The  check  of  such  depositor  for 
part  of  the  sum  due  him  is  not  an  as- 
signment pro  tanto,  without  acceptance 
by  the  bank.     141. 

8.  Right  of  bank  to  apply  deposit,  to 
debt  of  depositor  as  against  check 
holder.     141. 

4.  Effect  of  check  as  an  assignment 
of  funds — right  of  check  holder  to  sue 
bank.     146  note  1. 

6.  What  amounts  to  acceptance  of 
check  by  bank.     146  note  2, 147  note  8. 

BOOKS  AND  RECORDS. 

Bight  of  inspection, 

1.  A  stockholder  has  the  legal  right 
to  inspect  the  books  of  the  corporation 
of  which  he  is  a  member.    292. 

2.  The  error  of  the  secretary  in  re- 
fusing to  permit  a  stockholder  to  in- 
spect the  books  is  not  of  itself  ground 
for  damages  against  the  corporation. 
Such  refusal  does  not  place  the  com- 
pany in  default  and  the  act  is  not 
fixed  upon  the  com  pan)'  as  one  for 
which  it  1b  responsible.     292. 

8.  Right  of  stockholder  at  common 
law  to  inspect  the  corporate  books  and 
records — authorities  holdiug  right  to 
be  absolute.     296  note. 

4.  The  stockholders  right  to  inspect 
the  corporate  books  and  papers  is  not 
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11.  Liability  for  {d]uit  (o  person 
ridiug  ia  caboose  by  Invltatioa  of  con- 
ductor,    114  Dote  1. 

12.  If  &  person  knowingly  induces 
tbe  conducter  of  a  railroad  freight  train 
to  violate  a  rule  of  tbo  company,  and 
lo  carry  lilm  williout  charge,  he  Ib 
guilty  of  fraud  and  cannot  cltiiiu  the 
riglils  of  a  passenger.     IIS  note  2. 

13.  Where  a  person  clandeatineiy 
enters  a  box  car  of  a  freight  train  of  a 
railroad  company,  lo  beat  his  wayover 
ilie  road,  he  becomes  a  trespasser  and 
tbe  only  duty  the  company  owes  bim 
is  not  to  wantonly  injure  him.    115 

14.  Liability  for  injury  to  one  while 
attempllng  to  clandestiDeiy  Iraanl  a 
freight  train.     115  note  4. 

15.  Where  a  train  stops  at  an  eatinp 
station,  and  there  is  a  track  lietween 
tbe  train  eBd  the  atatiun,  a  possengiir 
alighting  from  the  train  has  llie  right 
to  assume  that  the  railroad  company 
will  so  reguUtte  its  trains  that  its  trac!^ 
between  the  c.ir  and  the  station  will 
be  safe  for  him  to  pass  over  in  going  lo 
and  returning  from  the  eating  bouse, 
and  liis  failure  to  look  and  listen  for  an 


16.  Liability  for  injury  to  pasMo^r 
by  missile  coming  though  open  win- 
dow of  car.    679  note. 

Diui-imin  alian. 

17.  Wbetber  unjust  discrimination 
1«  forbidden  by  tbe  common  law.  700 
note.  733  note  6. 

18.  Whether  a  discrimination  rosy 
be  made  in  favor  of  tbo«e  shipping 
large  aggregate  quantities.     664. 

19.  The  release  of  an  unliquidated 
and  indefioili;  claims  for  damages.  Is 
no  jiistiQcation  of  a  contract  ^r  re- 
duced rates.     684. 

30  A  railroad  company  may  not  dis- 
criminate between  different  elevators 
at  tbe  same  place  la  tbe  matter  of  side 
track  facilities.     603. 

31.  A  railroad  company  may  impose 
reasonable  terms  and  conditions  upuo 
personswho  doniandsucb  facilities,  but 
they  must  be  tlie  Riinie  for  all.    653. 


lions  by  a  railroad  company  in  favor  of 
another  coal  shipper,  similarly  circum- 
stanced 08  lo  phice  and  distance,  is  the 
amount  which  the  compiaininf;  party 
would  bnve  received  if  lie  had  been 
allowed  the  same  rebate  per  Ion  its  tbe 
favored  shipper.    884. 

24.  A  railroad  company  on'iicd  a 
wliarf  and  maintaineil  thereon  aslation 
and  passenger  depot,  and  used  the 
wharf  for  its  own  line  of  steamers  in 
connection  with  its  railqpad  traffic. 
Held,  that  a  steomlmat  company,  nota 
rlva!  of  the  railroad  company  in  its 
railroad  business,  was  entilled  to  tbe 
use  of  tbe  wharf,  fora  reasonable  com- 
pensation, to  the  extent  of  r  ceiving 
and  discharging  paanengerH  and  freight. 
656  note. 

Stipulaluin  requii-ing  notiet  of  elaim 
for  damage*. 

25.  A  slipulBtion  in  a  bill  of  lading 
which  exempts  tlie  carrier  from  liability 
unless  notice  is  given  of  the  damage 
within  a  specified  time  is  a  limitation 
of  iiability  and  is  not  effectual  without 
proof  of  assent  thereto  by  the  shipper. 
895. 

36.  Stipulations  in  carrier's  con- 
tracts, requiring  the  shipper  lo  present 
to  the  company  or  its  ageuts.  nrithiii  a 
specified  time,  bis  claim  fur  loss  i  f,  or 
injui-y  to.  the  propeity  shipped,  are 
upheld  when  tbe  requirements  are  reas 
onable.     401  note  1. 

37.  Reasonableness  of  such  stipula- 
tions as  to  time,  place,  etc.,  and  as  ap- 
plied todifferent  sortJi  of  shipments;  ap- 
plication and  construction  generally. 
408  note  3. 

38.  Whetlier  stipulation  requiring 
notice  is  a  condition  precedent  or  mat- 
ter of  defense.     405  note  S. 

25.  What  constitutes  a  waiver  of  the 
condition.     406  note  4. 

80.  Whether  such  a  stipulation  is  a 
iimilation  of  liability  and  s-i  inapplic- 
able to  a  loss  or  injury  by  negligence. 
406  note  S. 

81.  The  contract  requiring  notice 
must  lie  fairly  obtained  and  upon  siif- 
fleient  consideration  or  It  will  not  be 
binding.    407  note  6. 
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live  stock  received  for  carriage  does 
not  exceed  a  specilied  sum  per  nead«  if 
fairly  made,  and  the  sum  named  is 
approximately  the  average  value  of 
such  animals,  is  valid  and  binding 
even  as  to  a  loss  by  negligence.    446 

34.  Validity  of  contract  limiting 
liability  to  a  specified  amount  452 
note. 

35.  Different  forms  of  the  limita- 
tion.   452  note  1. 

86.  Cases ;v<rhich  sustain  and  enforce 
the  limitation  whether  the  loss  is  due 
to  negligence  or  otherwise.    453  note  3. 

37.  Cases  which  deny  the  validity  of 
the  limitation.    458  note  4. 

38.  A,  bona  fide  contract,  agreeing  to 
the  value  of  the  property  to  be  carried, 
or  agreeing  upon  the  maximum  value 
thereof,  or  agreeing  upon  a  rule  for 
the  ascertainment  of  the  value  in 
case  of  loss  or  injury,  is  valid  and 
cnforcible,  even  as  against  a  loss  by 
negligence.    462  note  6. 

39.  The  agreement  as  to  value,  to 
be  binding,  must  be  bona  fide,  and 
must  be  fairly  made,  and  not  forced 
upon  the  shipper  by  unreasonable 
rates  for  higher  valuations.  467  note  6. 

40.  A  stipulation  which  in  form  and 
effect  merely  limits  the  amount  for 
which  the  carrier  shall  be  liable,  is,  as 
a  contract,  invalid,  as  against  a  loss  or 
damage  by  negligence.  Forms  of 
stipulation  which  come  within  this 
prmciple.     469  note  7. 

41.  Agreements  as  to  amount  of 
damages  are  invalid  as  to  loss  or  in- 
jury by  negligence.     476  note  8. 

42.  A  carrier  may  make  reasonable 
regulations,  graduating  his  compensa- 
tion according  to  the  value  of  the 
property  carried,  requiring  a  dis- 
closure of  value  for  the  purpose  of  fix- 
ing rates,  and  providing  that,  in  case 
of  the  failure  of  the  shipper  to  disclose 
value,  it  shall  be  deemed  not  to  exceed 
a  specified  sum.    476  note  9. 

CERTIFICATES  OF  STOCK. 

See  Corporations,  7-28. 

CHECKS 

See  Banks  and  Banking. 

CONTRACTS. 

See  Foreign  Corporations;  Trust 
AND  Trade  Combinations. 


CONTRIBUTORY  NEGLIGENCE. 

See  Railroad  Companies;  Street 
Railroads. 

1.  Where  a  defendant  relies  upon  the 
contributory  negligence  of  the  plaintiff 
as  a  defense,  such  contributory  negli- 
gence must  be  shown  by  a  preponder- 
ance of  the  evidence,  or  the  defence 
will  be  unavailing.    870  note  6. 

2.  When  plaintiff's  evidence  shows 
contributory  negligence  no  recovery 
can  be  had.     870  note  6. 

8.  The  plaintiff  is  not  chargeable  with 
contributory  negligence  for  a  mere 
failure  to  take  precautions  against  the 
negligence  of  the  defendant.  16S 
note  4. 

CORPORATIONS. 

See  Assignment  ;  Banks  and  Bank- 
ing ;  Books  and  Records  ;  Direc- 
tors AND  Officers;  Foreign 
Corporations;  Gas  Companies; 
Negotiable  Paper  ;  Notice  ; 
Taxation. 

Jn  general. 

1.  Public  or  quasi  public  corpora- 
tions, which  posses  and  exercise  the 
right  of  eminent  domain,  or  its 
equivalent,  owe  duties  to  the  public  as 
well  as  to  their  stockholders ;  and  they 
cannot  sell  or  lease  their  corporate 
powers  and  privileges,  and  thereby 
disable  themselves  from  performing 
their  public  duties,  without  legislative 
authority.    620. 

2.  A  contract  made  by  a  corpora- 
tion, which  is  unlawful  and  void, 
because  beyond  the  scope  of  its  cor- 
porate powers,  does  not,  by  beine 
carried  into  execution,  become  lawful 
and  valid.     620. 

3.  In  such  cases  the  proper  remedy 
of  the  aggrieved  party  is  to  disaffirm 
the  contract,  and  sue  to  recover  as  on 
a  qxiantvm  meruit  the  value  of  what 
the  defendant  has  actually  received  the 
benefit  of.    620. 

4.  Effect  of  sale  of  all  the  corporate 
property  upon  the  corporate  existence. 
727. 

5.  Corporations  engaged  in  a  public 
service  must  serve  the  public  with- 
out discrimination  or  partiality.  644 
note. 

6.  LiaV)ility  generally  for  frauds  and 
wrongs  of  agents.    85  note  12. 
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LiaMlity  with  respect  to  faUe,  fraudu- 
lent and  irregular  certificates  of 
stock. 

7.  Where  the  secretary  and  treasurer 
cf  a  corporation,  who  is  also  its  asent 
for  the  transfer  of  stock,  and  authorized 
to  countersign  and  issue  stock  when 
signed  by  the  president,  forges  the 
name  of  the  latter,  and  fraudulently 
issues  a  certificate  of  stock,  the  corpora- 
tion is  liable  to  a  bank  which  has 
accepted  such  certificate,  in  good 
faith,  as  security  for  a  loan.     5. 

8.  The  rights  of  such  bank  are  not 
affected  by  the  fact  that  it  sold  such 
stock  by  authority  of  the  person  from 
whom  it  received  it,  and  after  the 
discovery  of  the  forgery  refunded  to 
the  purchaser  the  money  paid,  and 
received  the  certificate  back.    5. 

9.  The  president  of  a  company 
took  a  blank  certificate  of  stock,  bigued 
by  a  former  president,  since  deceased  ; 
dated  it  back  seven  years ;  forged  the 
signature  of  the  then  treasurer,  fdso 
deceased ;  signed  his  own  name,  as 
the  then  secretary  and  transfer  agent ; 
and  filled  in  his  own  name  as  stock- 
holder. This  instrument  he  used  as 
collateral  in  obtaining  a  loan.  Held 
that  his  office  as  president  clothed  him 
with  no  such  apparent  authority  as  to 
make  the  company  liable  on  the 
ct^rtificate.    44. 

10.  The  president  of  a  company, 
offering  a  certificate  of  stock  therem 
as  collateral  for  a  loan  to  himself  indi- 
vidually, does  not  bind  the  company 
by  his  representations  that  the  certifi- 
cate is  genuine.     44. 

11.  Liability  with  respect  to  certifi- 
cates of  stock  having  the  genuine 
signatures  of  the  proper  officers  and 
the  ffenuine  seal  of  the  corporation, 
but  fraudulently  issued  by  an  officer 
or  agent  having  authority  to  certify 
and  issue  such  certificates  in  the  ordi- 
nary course  of  business.     18  note  2* 

12.  Liability  wi»h  respect  to  certifi- 
cates fraudulently  issued  by  an  officer 
or  agent  having  authority  to  certify 
and  issue  genuine  certificates  identical 
in  form,  to  which  has  been  forged  the 
necessary  signatures  other  than  his 
own.     1*8  note  8. 

18.  Liability  with  respect  to  forged 
or  fraudulent  certificates  issued  by  an 
officer  or  aijent.  having  authority  to 
certify  and  issue  certificates  but  which 
purport  to  be  the  act  of  former  officers. 
20  note  4. 


14.  Liability  with  Tespect  to  forged 
certificates  issued  by  an  officer  having 
authority  to  sign  but  not  to  issue 
certificates.     23'note  5. 

15.  Liability  with  respect  to  certifi- 
cates bearing  the  genuine  signatures  of 
the  proper  officers  and  the  genuine 
seal  of  the  corporation,  but  false  and 
fraudulent,  in  fact,  and  put  in  circula- 
tion by  one  having  no  authority  to 
certify  and  issue  certificates.    24  note  6. 

16.  Liability  with  respect  to  certifi- 
cates regular  in  form  and  with  genu- 
ine si^natui-es  and  seals,  but  fraudu- 
lently issued  in  the  name  of  a  fictitious 
person.    26  note  7. 

17.  Liability  with  respect  to  certifi- 
cates surrendered  for  cancellation  and 
fraudulently  reissued.     26  note  8. 

18.  Liability  with  resj^ect  to  certi- 
ficates issued  by  authority  of  the  cor- 
poration in  good  faith,  but  void  or  in- 
regular  by  reson  of  some  mistake  of 
law  or  fact.    80  note  9. 

19.  Grounds  of  liability  in  such 
cases,— negligence.     81  note  11. 

2u.  Same — Law  of  principal  and 
agent,— rule  of  respondent  superior. 
85  note  12. 

*dl.  ISame — Subsequent  acts  of  the 
corporation  amounting  to  a  ratification 
or  representation  of  geuineuess.  48 
note  14. 

22.  When  the  issue  of  a  fraudulent 
certificate  of  stock  by  an  agent  is  with- 
in his  apparent  authority.  42  note 
18. 

28.  Remedy  of  the  corporation  to 
concel  fraudulent  stock  and  to  adjust 
the  rights  and  equities  of  the  holders. 
44  note  16. 

24.  Remedy  of  holder  of  certificate 
against  the  corporation  and  measure  of 
damages.     48  note  15. 

What  constitutes  one  a  bona  fids  holder 
of  false  and  fraudulent  certificates. 

25.  Before  accepting  a  certificate  of 
stock  in  a  corporation,  as  security  for 
a  loan,  the  pn^sident  of  a  bank  sent  its 
confidential  clerk  to  the  office  of  the 
company  to  ascertain  if  the  certificate 
was  genuine,  ftud  the  latter  was  in- 
formed by  the  secretary  and  treasurer, 
in  charffp  of  the  office,  that  it  was  gen- 
uine. The  name  of  the  president  of 
the  corporation  had  been  forged  to  the 
certificate  by  the  secretary  ft"d  *'®*" 
surer,  who  wa<«  associated  in  business 
with  the  holder,  all  of  which  was  un- 
known to  the  bank.    Held,  that  (he 
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bank  was  &  bona  flde  holder  of  such 
ceriiHcBte.     0. 

aa.  EtTect  of  the  words  [□  the  cur- 
tificaie  that  "it  la  transferable  oulj  on 
the  books  of  the  corporaliun  upon  sur- 
render or  this  certificate."    49  note  5. 

VI.  Effect  of  certftlcale  befng  Issued 


received  directly  from  the  officer  isau- 
ing  tLem  tor  a  consideration  moving 
to  bim,  or  in  a  transaction  In  tvLich  he 
Is  known  to  have  a  personal  Interest. 


DAMAGES. 
Sea  Cabbibrb,  2S 

FANIRB,  38-25. 


I,  PtaintlS  was  a  physician,  sisiy 
jears  old,  and  earned  about  $3,500  a 
Tear ;  h[s  nose  and  three  ribs  were 
broken,  and  hta  spine  and  hip  injured; 

he  WAS  pe.mently  paralyzed  on  one 
side  :  some  of  his  teetti  were  broken 
and  kn-icked  out :  and  he  wns  an  in- 
valid for  li  [e.  aj  that  his  earnings  were 
ranch  reduced.  Held,  that  a  verdict 
for  |10.  ITS  was  not  excessive.     353. 

2!.  'ffhen  a  strong  liealtby  woman. 
30  years  old,  and  earning  $MI  11  month 
in  addition  10  performing  her  own 
houseiiold  duties,  is  injuri^l  by  the 
negligence  of  a  street'railivay  company 
and  made  a  helpless  invalid  for  life,  a 
verdict  for  (15,000  is  not  excessive. 
147. 

3.  Where  an  unlalwful  expulsion 
from  a  berth  of  a  slei-pingcar  is  the 
proximate  cause  of  a  married  woman's 
miscarriage,  tlie  sleeping  oar  company 
Is  liable  for  Kuch  injury,  although  its 

condition  wbcn  they  expelled  her.  439 


bable     pecuniary    loa<i    to    deceased'^ 
es'alfi  caused  by  bis  death.    756. 

6,  ll  is  proper  to  refuse  an  instn 
that  sucb  sum  should  be  allowed  1 


put  it  Interest,  would  have  amounted 
to  tbe  sum  deceased  would  have  ac- 
cumulated and  bod  at  tlie  time  of  bis 
death  bad  he  lived  hta  allotted  time  ac- 
cording to  his  expectancy  of  life.   758. 

DEATH  BY  WRONGFUL  ACTT. 


See  Bailroaiw,  88-72. 

DIRECTORS  AND  OFFICERS. 

See  Books  akd  Recobob,  20. 

Direeton. 

1.  Tbe  directors  aretbeagentaof  the 

corporation,  not  tbe  corporation  itself. 
anu  although  they  meet  without  the 
limits  of  the  state  creating  tbe  corpora- 
tion, yet  their  proceedings  will  be 
valid  And  bindiDKU:>un  it.     238. 

2.  A  board  of  directum,  enipowered 
to  mana^  and  govern  tbe  aSair%  of  a 
corporation,  are  properly  qualiSed  to 
make  an  assignment  of  tbe  properly  of 
the  corporation  for  the  benellt  of  cred- 
itors, when  It  is  in  falling  circum- 
stances, without  obtaining  tbe  sanction 
of  the  stockholders.     238. 

3.  Tbe  board  of  directors  of  a  cor- 
poration has  the  undoubted  right  to  aell 
property  of  the  corporation  to  pay  iU 
debts.    S29  note  3. 

4.  The  treasurer  of  a  trading  or 
manufacturing  corporation  Is  clothed, 
by  virtue  of  lus  "(flee,  with  tbe  power 
to  execute  notes  in  behalf  of  the  cor- 
poraiton.  so  as  to  make  tbem  binding 
uu  it  when  In  tbe  banda  of  innocent 
purcliasers  lie  fore  maturity,    T7I. 

5.  A  corporation  whicli  has  pennit- 
led  a  person  to  act  as  its  treasurer  for 
severnl  mooths  csnnot.  when  sued  on 
a  nute  executed  by  him  in  its  behalf, 
net  up  the  defense  Iliat  bis  election  was 
invalid.    771. 

6.  Express  powers  of  treasurer  and 
powtrs  derived  from  tbe  course  of 
dealing.     778  note  1. 

7.  Powers  of  the  treasurer  by  virtue 
of  bis  olHce  alone.     7S0  nole  2. 

8.  Power  to  borrow  money  and  to 
bind  the  corporation  by  making,  ac- 
cept'ng  or  indorsini;  commercial  paper 
for  tbal  purpose.    "Kl  note  8. 


9.  Power  to  sell  the  property  of  tbe 
corporatiuQ,  or  lo  isdorw.  BSBlgn  and 
transfer  Its  securities.     "^" ' 


11.  Power  to  confess  Judgment.  788 
DOte  e. 

12.  Power  of  treasurer  lo  fordoae 
mortgage  bj  adTertisement  aod  sale. 
788  not*  8. 

13.  Authoritj  In  a  treasurer  to 
execute  notes  iu  the  regular  course  of 
business  uf  llie  corporation,  does  not 
authorize  him  to  give  a  note  usuming 
the  debt  of  a  third  person.     783  note  ti. 

14.  Wberf  ■  treasurer  had  autliorit^ 
to  buy  bonds  for  the  corporation,  it 
was  held  that  this  wbh  authority  to 
pay  fur  them,  and  to  sgree  upon  the 
amount  due  in  payment,  and  to  accept 
drafu  therefor.    788  note  8. 

DISCRIMINATION. 

See  Carkiers  ;  Corfohationb,  0  : 
Qa8  CoHPAKixa ;  Irrisation 
CoMPAKiBS  1  Patbmts  :  Tei.koiuph 
AKD  Tklbphomb  Cohpanibs  ; 
WaTBB  COHPAMIBB. 

ELECTION. 

1.  When  the  stockholders  of  a  cor- 

C ration,  afier  it  has  been  duly  organ- 
d  within  the  state  of  its  creaUon, 
meet  without  the  limits  of  the  state 
granting  their  charter,  and  elect  s 
board  of  directors,  a  creditor  who  has 
had  voluntary  dealings  with  and  other- 
wise recognized  the  validity  of  the 
corpora tiun  cannot  object  to  the 
legality  of  such  election.     288. 

ELBCTKICITT. 

Sec  Railroads  in  Btreetb  ;  Taxa- 


1.  Where  an  electric  light  company 
hss.  under  an  authorized  contract 
with  a  city,  expended  money  in  estab- 
lishing its  plant  nod  B|)pliances,  it  has 
a  vested  riplit  to  use  its  wires,  which 
cannot  be  infringed  by  anotlier  com- 
pany's stringing  interfering  wires  in 
the  eatne  slreela  under  a  subsequent 
contract  with  the  city.     1S7. 

2.  Where  the  second  company  in 
■uch  case  strings  its  wires  so  close  to 
those  of  the  first  company  as  to  inler- 


EX.  Eminent  domain 

fere  with  them,  and  in  such  a  position 
as  to  cHuse  danger  to  the  first  com- 
pany's employes.  It  will  be  required  to 
pay  the  damages  caused  thereby,  and 
will  l>e  perpetually  enjoined  from  such 
interference.     157. 

8.  Where  a  telephone  company  has 
permission  from  au  electric  light'ci<m- 
pany  to  use  the  latler's  poles  and 
leaves  a  coil  of  loose  wire  on  a  light 
pole.  It  is  bound  lo  look  after  it,  and 
if  the  light  company  removes  tbe  pole 
and  hangs  the  wire  on  a  telephone  pole 
where  il  becomes  charged  with  elec- 
tricity from  an  electric  flgbt  wire,  and 
injures  a  pedestrian  on  the  sidewalk, 
the  negligence  of  the  iiJephone  com- 
pany is  the  proximate  cuuse  of  the 
accident.     842. 

EMINENT  DOMAIN. 

See  Railroads  in  SntEBTa. 

Building  line*.     Taking. 

I.  Building  lines  cannot  be  estab- 
lished without  notice  and  compensa- 
tion to  the  owner  of  property  affected. 
422. 

3.  Mapping  land  into  blocks  and 
BtreelB  and  prohiliitiog  improvements 
ou  the  parts  designated  as  streets, 
amounts  to  a  taking,  and  cannot  be 
done    without    compensaUon.        428 

QMt. 

8.  Since  the  constitution  declares 
that  private  property  sbali  not  be 
taken  for  public  use  without  just  com- 
pensation, where  land  is  condemned 
for  a  street.  Hie  owner  is  entitled  to 
recover  his  necessary  coals  incurred  in 
making  a  bona  fide  defense,  though  the 
Code  pinvides  tbat  in  such  proceed- 
ings 'costs  may  tte  allowed  or  not, 
ana,  if  allowed,  may  be  npporlioneil 
lietweun  the  parties  o'l  the  same  or 
adverse  sides,  in  the  discretion  of  the 
court,"     B8. 

4.  Whether  owner  of  land  taken  can 
be  compelled  to  pay  any  portion  of 
tlie  cost  of  proceedings.     98  note. 

nighway  over  railroad,— damagn. 

6.  Wliere  a  highway  Is  laid  out 
acroOT  a  railroad  the  railroad  is  entitled 
lo  compensation  for  the  fair  value  of 
the  land  laken,  subject  to  Its  use  for 
railroad  purposes.    4S6. 


Eminent  aomain 

8,  Ezpense  of  constructing  and 
maintaining  aafetj   appliances  as  an 

element  of  damagea.     ^S, 

7.  Expense  ol  operating  gates  as  an 
element  of  damages.    43fl, 

8.  Compensation  when  highway  laid 
out  over  railroad  track.     445 

Coinpeatation. 

9.  Wliera  the  constitution  requires 
coupeasation  to  be  first  made,  Ibe 
giving  a  right  of  action  to  recover  it 
does  not  satify  the  conatilutlon.     422. 

ESTOPPEL. 
See  FoRBiaN  Corporations,  7. 


See  Railroad  CoMPANraia,  18-21. 

1.  In  a  case  where  the  expectation 
of  life  is  a  qiies'ion  for  the  jury,  Ilie 
mortality  tables  are  admissible  in  evi. 
dence,  but  are  not  ctiDclueive  ;  the  ez- 
pcciatloD  lieing  nfEected  by  the  particu- 
lar circumstances  of  t  he  case.  37G 
note  11. 

2.  In  an  action  to  recover  for  per- 
sonal injuries  received  In  Jumping  from 
a  liorse  car  in  apprehension  of  a  col- 
lision with  a.  train,  evidence  is  admis- 
sible of  Ibe  acts  of  the  passengers  and 
<'f  outcries  by  them  and  by-alandors. 
375  note  11. 

3.  In  an  action  against  a  sleeping- 
car  compa  ly  lo  recover  damages  for 
being  unlawfully  ejected  from  a  berth, 
the  plaintiff  may  coiitrudlct  by  parol 
evidence. the  recital  on  his  ''berth 
clx'ck"  as  to  the  berth  brought  by  hiu, 
43.5  note  5. 

4.  The  conductor  of  a  street  car  may 
testify  as  tu  Ills  recollection  uf-the  num- 
ber of  passengers  upon  his  car  at  a 
given  time  and  place,  notwithstanding 
lie  iccpt  a  slip  "taken  fro.n  llie  register 
on  the  car,  and  left  at  the  company'!' 
offlce,  which  sliitwed  the  number  til 
passengers  carried  on  that  trip."     liO. 

FELLOW  SERVANTS. 

In  general 

1.  The  question  whether  the  engi- 
neer and  Hremsn  of  a  locomotive  are 
fellow  servanls,  is  a  question  of  gen- 
eral law,  as  to  wliich  the  feileral  cotirla 
are  not   controlled  by  slate  decisions, 


but  are  free  to  exercise  an  independent 
judgment.     182. 
3.  In  determining  the  liability  of  a 

master  to  Lis  servant  for  injuries  caus- 
ed by  the  negligence  of  anoLlierservam, 
the  question  iloes  not  turn  merely  on 
I  the  matter  of  subordination  and  con- 
trol, but  rutiicr  oa  the  character  of  the 
alleged  negligent  act.     182. 

3.  If  that  act  is  done  in  the  discharge 
of  some  positive  duty  of  the  master  lo 
the  servant,  then  negligence  in  the  net 
is  Ibe  negligence  ol  the  master,  irre- 
spective of  the  gradalio[is  of  service  as 
between  tbe  servants  themselves.    ItS. 

4.  If  the  act  is  not  one  in  the  dis- 
charge of  sucb  positive  duty,  ihcii  Ibere 
should  be  some  personal  wrong  on  tlie 

fiart  of  the  master  before  be  can  be  held 
iable,     183. 

5.  Positive  duties  of  the  master  to 
the  servant  with  respect  to  which  he  is 
liable  for  negligence,  though  Uieir  per- 
formance is  entrusted  to  co-employei. 


W/io  arafdloiB  aervanti. 

6.  Tbe  foreman  of  a  crew  engaged 
In  driving  piles  for  trestles,  whose  busi- 
ness   extends  to    many    trestles    and 

bridges,  and  who  lias  charge  of  nil  the 
men  in  the  crew,  including  the  train- 
mea,  while  aciuolly  cu-opetaiing  with 
the  other  men  in  building  and  repair- 
ing trestles,  is  a  vice  principal,  for 
whose  negligence  while  in  charge  of 
such  crew  the  company  is  liable  to  a 
member  thereof,  who  Is  injured  llicre- 

7.  A  telegraph  operator  at  a  'Fay 
station,  whose  duty  it  is,  under  the 
general  rules  of  the  railway  company, 
10  display  signals  to  prevent  one  train 
following  auotlier  on  the  same  track  too 
closely.  IS  tbe  fellow  servant  of  a  loco- 
motive fireman.  Injured  in  a  cidlision 
caused  by  the  operator's  neglect  of 
fiucli  duty.    238  note  8. 

8.  Tbe  engineer  and  flrcman  of  a 
locomotive  are  fellow  servanls.  ihough 
the  engine  is  running  detached,  and 
Ibe  rules  declare  that  under  such  cir- 
cumsl  uces  the  engineer  shall  also  be 
regarded  as  n  conductor,     182. 

it.  ViheK  a  section  band  was  killed 
by  the  negligence  of  bis  section  fore- 
man in  leavine  aswitchopen.  thecom- 
pnny  is  not  liable  since  the  too  are  fel- 
low servants,  though  tbe  foreman  had 
power  lo  hire  and  discharge  Ibe  men 
under  bltu     174. 


The  qvation   of  feiiaw  mrDanti  at  be- 
tvmen  iliefoUowng  eo-empioyet. 

10.  Foremauandlaborcnuncicrhim. 
2S1  note  1. 

11.  Conductor  of  Imin  and  members 
ot  train  crew.    231  note  2. 

12.  Conductor  or  member  of  train 
crew  and  those  employL-d  on  or  about 
tracks.    233  noi«  3. 

13.  Conductor  of  one  train  and  em- 
plo3'e  on  nnotlier  train.     235  note  4. 

14.  Hembersofdiflerent  train  crews. 
SStt  note  5. 

15.  Members  of  same  train  crew. 
387  note  6. 

16.  Train  hand  and  car  repairers 
and  inapcotors,     287  note  7. 

FIRES. 

See  Railroads,  5-26. 

FIRE  WORKS. 

See  Municipal  Corporatiohb. 

FOREIGN  CORPORATIONB. 

See  Books  and  RBcoRne,  18 ;  Cob- 


1.  The  acts  of  a  foreign  corporation, 
which  has  not  complied  with  the  re- 
quirements of  the  constitution  and  laws 
of  the  state  in  relation  to  sucli  corpora- 
tion Iransacting  business,  owning  and 
disposing  of  propenj,  »nd.  In  case  of 
insolvency,  making  an  asslKument  of 
Its  property  for  the  benefit  of  creditors, 
arc   not  vriid  and  unenforceable.     2:J8. 

3.  Transacting  businese  in  the  state 
bvsuch  noncomplyiug  foreign  corponi- 
tion  is  a  usurpation  of  power  by  such 
corporation,  but  with  the  state  reals  the 
right  to  elect  wbtlher  it  will  acquiesce 
in  such  usurpation,  ordisputeand  pre- 
vent it.     836 

3.  A  corporation  duly  orenniKcil  un- 
der the  laws  of  another  stiite,  and  pub- 
licly doing  business  in  this  stale,  with- 
out bnvinp  complied  wilh  the  statutory 
requirements  above  referred  Ui.  is,  un- 
til its  authority  is  challenged  by  the 

autp   n  He  fflnfo  rnrnr.mll'.n       9M 


uas  eompanies 

neans  by  which  citizens  could  pro- 
personal  judgments  afaiust  them. 
bring  them  and  their  pro|>erty 
in  the  reach  of  ihe  process  and 
jurisdiction  of  our  courts.     236. 

5.  Vaiidily  nf  conlracis  made  by 
foreign  corporation  before  complying 
witli  laws  of  stale  us  to  doing  business 
therein.     2B1  note  2. 

6.  Where  the  statutes  of  a  state  con- 
fer upon  an  insurance  comtnissioner 
and  absolute  discretion  to  grant  or  re- 
fuse .a  certiticato  to  tlo  business,  to  a 
forei-jn  company,  or  to  revoke  plcIi 
certincale,  tlie  courts  have  no  power  lo 
control  such  discretion  by  maudamus. 
2SS  note  8. 

7.  persons  clainiing  to  act  for  a  for- 
eign corporation  and  complying  with 
statute  are  estopped  to  deny  incorpora- 


PORGED  CERTIFICATES. 
See  CoKPORATioHB. 
GAS  COMPANIES. 

See  Mandamus,  6. 

1.  A  gas  company,  which  possesses 
and  exercises  the  right  In  lay  its  pipes 
In  Ihe  public  streets,  cannot  fell,  lease, 
or  assign  its  corporate  pioperty.  rights 
and  privileges  to  another  gas  compuny 
without  the  consent  of  the  legislsture, 
and  such  a  lease  istillra  nru and  void. 
620. 

2.  Where  a  gas  company  leases  ell 
its  property  and  frat.cbises  to  anotlier 
company  for  a  term  of  years  without 
authority  of  law.  it  cannot  enforce  the 
contract  Ihougli  the  lessee  has  occu- 
pied, but  its  only  remedy  is  to  dis- 
atfirm  the  contract  and  sue  for  the 
property  and  the  reasonable  ralue  df 
its  use.     820. 


3  of  a 


)   the    < 


occupants  ot  houses  abutting  <i 
streets   the   duty   of   furnishing  llicm 

I  Willi  such   gas  as   they  may  r*qiiire. 

'  where     they     make      the     nccessiiry 
■rrnniTpmerlH  In  receive  it.  and  comply 


(tag  eonpaBiM  IND 

S.  Gas  companiei  not  bonod  to 
supply  gas  to  on  who  deaires  to  lue 
It  only  In  ca«  of  accident  to  electric 
light  supplied  by  aaotlier  company. 
Mfl  note  a. 

S.  The  treasurer  of  a  gas  company 
may,  by  TJrtue  of  bis  office,  btoa  the 
corporation  by  the  execution  and  issue 
of  promissory  notes.    771. 

IMPUTED  NEOLIQENCB. 

See  Nbslisbiiok. 

INDICTMENT. 

Bee  Trdst  CoMBiNjiTioNfl,  28. 

INJUNCTION. 

See  Trdst  CoMBUfA-noHS.  18-10. 

INSPECTION  OF  BOOKS. 


See  Books  a 


)   RKCX)ltDfl. 


INSURANCE. 
See  Trcst  Combinations. 

1.  Under  the  valued  policy  act  of 
Nebraska  stipluatlons  In  a  policy  of 
Insurance  in  conBict  with  any  of  the 
provisions  "f  that  act  are  inoperative. 
and  lliis  applies  to  a  provision  for  the 
appointment  of  arbitrators,    115. 

1?.  Meanin(5  of  words  "totally 
destroyed "  In  valued  policy  act  as 
applied  in  buildings.    IIS, 

«.  ConHtrui-lion  and  elTect  of  Ohio 
valued  policy  act,     130  note. 

INTERSTATE  COMMERCE. 

1.  AstatutemaklnifltamUdemeanor 
to  run  a  freight  Crnin  upon  any  rail- 
road on  ilie  Sabbath  day  is  a  r>'gula- 
tion  of  internal  police,  and  is  not  in 
conflict  with  the  constitution  of  Uie 
Uniic<l  SiHleH.  even  as  to  freight  trains 
paMlnjt  through  the  stale  from  and  to 
adjucent  atiites,  and  laden  exclusively 
with  goods  and  frei^lit  received  on 
board  before  the  trains  enlercd  the 
stale,  and  consigned  to  poiots  beyond 
its  limits.    885, 

2    Validity  of  state  Sunday  laws  as 
applied  to  inlerstate   "  ""     "" 
note  1. 


railroad  binding  on  the  railroad  com- 
pany for  mx  years  from  i-s  date,  with 
•Jie  right  of  the  holder  uf  the  licktt  to 
stop  off  at  usual  slopping  places  as 
often  as  he  pleases  during  that  per'od 
does  not  apply  to  Intcratate  traffic. 
891  note  2. 

4.  A  state  statue  requiring  officers 
of  railway  companies  to  assign  pas- 
sengers to  coaches  or  compartments 
set  aside  for  the  use  of  the  race  lo 
which  they  belong,  is  uncoDStltulional 
as    applied   to    iuterstalo    ] 


5.  A  message  sent  by  telcphona 
from  one  state  into  another  is  com- 
merce between  the  states,  and  cannot 
be  prohibited  or  regulated  by  injuuc- 
lion  in  either  state  against  per»>ua  or 
corporations  engaged  in  sendlnf;  such 
ntessa^^.  becume  tbey  or  it  do  not 
pay  the  taxes  assessed  against  it  by 
such  state.    SHI  note  4. 

IRRIGATION   COMPANIES. 


fmprelsed  upon  them  a  public  trust— 
the  duly  of  furnishing  water,  if  wster 
tliov  have,  to  all  those  who  come 
within  the  cisss  or  community  for 
whose  benefit  tliey  have  been  created. 
648  Dole  4. 

LABOR  COMBINATIONS. 

See  TRtnrr,  Tiude  akd  Labor  Coh- 


LIMITATION  OP  LIABILITY. 


See  Books  and  Bbcordb:  FoitBtsir 
CoRPOKATtoNS  ;  Railroadb,  06, 70 ; 

STKKKT  RAILltOADS,  1,  8 

1.  When  mandamut  is  resorted  to 
for  the  purpnee  of  enforcing  a  privsle 
right,  the  penon  inlerested  in  having 
the  right  enforced  must  be  the  relator, 
but  where  the  object  Is  the  enforre- 
meut  of  a  public  right  the  people  are 
rcgaried  as  the  real  party,  and  the 
relator  need  not  show  that  he  has  any 
legal  interest  in  the  result.     M. 

3.  lU'tulamut  never  lies  to  enforce 
the  performance  of  private  O 
M. 


79l» 


INDEX. 


Heglig'eiice 


8.  The  mandatory  part  of  an  alter- 
native writ  of  mandamus  must  con- 
form to  the  case  made  by  the  recitals 
in  such  writ,  and  must  not  require 
more  to  be  done  than  is  justified  by 
such  recitals.    94. 

4.  The  range  of  action  required  of 
the  respondent  by  an  alternative  writ 
of  mandctmus  should  be  clearly,  par- 
ticularly, and  explicitly  set  forth  in 
the  mandatory  part  of  such  writ.  The 
duty  commanded  should  not  be  left  to 
indiscriminate  outside  ascertainment 
dehors  the  writ.    04. 

6.  The  granting  of  a  writ  of  man- 
damua  rests  largely  in  the  sound  discre- 
tion of  the  court,  and  where  it  is  asked 
to  enforce  the  performance  of  a  duty 
to  the  public  the  interests  of  all  the 
people  concerned  will  be  regarded, 
and  the  writ  will  be  so  framed  as  will 
brat  preserve  and  enforce  the  rights  of 
all  parties.    470. 

6.  Mandamus  is  the  proper  remedy 
to  compel  a  gas  company  to  supply  an 
abutter  with  gas  from  its  mains.    640. 

MASTER  AND  SERVANT. 
See  Fbllow  Sbryantb. 

MUNICIPAL  CORPORATIONS. 

See  EMmsNT  DoicAn? ;   Railroads 
IS  Strbetb. 

AhaUng  nuisance.    Lout  lands. 

1.  The  filling  up  of  a  low  lot  whidi 
has  been  declared  a  public  nusiance 
by  the  board  of  health,  and  ordered  to 
be  filled,  is  not  a  *' local  improve- 
ment," within  the  meaning  of  the  tax 
laws  applicable  to  that  subject,  but  is 
an  exe  cise  of  tlie  police  power  granted 
to  the  city  council.    7?). 

2.  An  act  authorizing  a  city  to  fill 
up  low  lots  declared  to  be  nuisances 
by  the  board  of  hea  th.  and  to  recover 
the  cost  from  the  landowner  if  it  does 
not  exceed  one-half  the  value  of  the 
lot,  is  a  valid  exercise  of  the  police 
power.    7;J. 

8.  Power  to  abate  a  nuisance  by 
filling  up,  draining  or  cleansing  low 
damp  or  unwholesome  places.  80  note. 

Licensed    fireworks.       Liability    for 
damages, 

4.  A  large  display  of  fireworks  held 
at  the  junction  of  two  narrow  and 
completely  built  streets  of  a  larg>>  city, 


and  managed  by  private  persons  under 
no  ofilcial  responsibility,  is  an  un- 
reasonable and  dangerous  use  of  the 
streets,  and  a  public  nuisance.     670. 

5.  Where  a  city  has  power  to  regu- 
late the  use  of  fireworks  and  the 
mayor,  acting  under  an  ordinance, 
licences  a  display  where  it  is  a  nuisance 
and  damaj^e  results,  the  city  will  be 
liable.    670. 

Ultra  vires  ads. 

6.  Where  a  municipal  corporation, 
having  power  or  jurisdiction  over  a 
subject  matter,  makes  a  mistake  in  the 
exercise  of  ite  powers,  and  damage 
results  to  third  persons  thereby,  it  will 
be  liable  to  make  reparation.    670 

7.  When  liable  for  acts  uUra  vires. 
684  note. 

MiseeUaneous. 

S.  The  power  contained  in  the 
charter  of  St.  Louis  to  establish, 
license  and  regulate  market  places, 
and  to  regulate  the  use  of  streets  does 
not  authorize  it  to  enact  an  ordinance 
for  the  licensing  of  spaces  on  a  street 
in  front  of  busiuess  houses  for  produce 
dealers'  stands,  such  a  use  being  a 
nuisance  to  the  abutting  owners  and 
to  the  public.    SOI. 

0.  An  ordinance  limiting  the  speed 
of  railroad  trains  to  six  mues  an  hour 
withing  the  city  limits  is  reasonable 
and  valid.    852. 

10.  Amendment  of  a  city  charter 
does  not  affect  existing  ordinances  not 
inconsistent  therewith.    78. 

NEGLIGENCE. 

See  Carriers  ;  CoNTRiBnriNG  Nbo 
LiOEMCB ;  Corporations,  10 ; 
Electricity;  Fellow  Servant: 
Railroad  Companies  ;  Strebt 
Railroads  ;  Tblbokaph  Com- 
panies." 

1.  The  capacity  of  a  boy  of  eleven 
to  exercise  care  for  his  safety  and 
whether  he  exercised  due  care  in  the 
particular  case,  considering  his  age. 
experience,  and  capacity,  are  questions 
of  fact  for  the  jury.    60. 

2.  When  negligence  is  presumed 
from  the  fact  of  injury  to  a  passenger 
in  a  car.     201  note. 

8.  Negligence  of  driver  of  vehicle 
cannot  be  imputed  to  occupant  of 
vehicle.    874  note  10. 


NEGOTIABLE  PAPEB. 


1.  A  note  in  form  as  followB :  "  We 
promise  lo  pny,"  etc.,  aad  singed  "  C, 
Treaa.,"  and  "  C,  Frest.,"  aud  wilh 
the  worda  "Ridgewood  Ice  Company" 
printed  acros<  tlie  end,  ta  ibe  personal 
and  Individual  obligation  of  the  sign- 
ers."    751. 

2.  TLo  tlalute  whicii  Torbida  gas- 
light companies  from  Issuing  bonds  in 
an  amount  exceeding  their  otpltal 
stock,  does  not  affect  the  right  of  sucli 
a  cocnpany  to  issue  notes  wlien  neces- 
Bury  in  lu  business.     771. 

3.  A  corporation  Is  liable  on  one  of 
Ita  notes,  in  the  hands  of  a  bona  ^fide 
purchaser  before  maturitj,  where  it  is 
signed  by  an  officer  authorized 
generally  to  gi^e  notes  in  its  twbalf, 
though  such  officer,  In  Bignlng  the 
particular  note  in  question,  eieeeded 
his  authority  or  the  powers  of  the 
corporation.    771. 

NOTICE. 

S«e  OaRHIEIU  ;   CoitFOIU.TIONB. 

I.  The  fa'^t  that  a  director  in  a  bank 
discounting  a  note  is  also  a  director  in 
a  corporation,  payee  of  tite  note,  is  not 
sufficient  to  cliargc  the  bank  with 
knowledge  of    equities   between    thu 


pai 


751, 


To  charge  a  bank  discounting  a 
note  with  the  knowledge  of  the  presi- 
dent of  equities  between  the  parties  it 
ts  necessary  that  the  knowledge  should 
liave  come  to  him  in  his  official 
capacity,  and  because  of  a  necessity 
for  hiui  to  inquire  and  know  the  facts 
in  behalf  of  the  bank.     755  note  2. 

3.  A  corporation  is  not  chargeable 
witli  the  knowledge  nor  bound  by  Ibe 
acts  of  one  oi  lis  officei's  In  a  matter 
in  whicli  he  acta  in  Iwhalf  of  liis  own 
Interests,  and  deals  with  the  corpora- 
tion as  a  private  individual,  and  in  no 
way  represents  it  in  the  iransaciion. 
755  note  2. 

NUISANCE. 

See  HUNiciPAL  Corporation. 

PASSENGERS. 

See  Carriss  ;  Strbbt  Railhoadb. 


PATENT. 

The  owner  of  a  patented  inventtoD. 
in  licensing  lis  use  by  a  corporation, 
in  a  service  of  a  public  nature,  cannot 
impose  restrictioua  as  to  the  person-i 
who  may  enjoy  the  benefit  of  the  .servio; 
or  use  of  the  invention.     C50  note. 

PLEADING  AND  PRACTICE. 

1.  l>ecIslona  by  the  highest  court  of 
the  Slate  are  not  "laws"  of  the  state, 
within  the  meaning  of  U.  8,  Rev.  Si. 
%  731.  which  provucs  that,  in  the  ab- 
sence of  federal  li^tslation.  "the  laws 
of  the  several  states"  shall  be  rcgar-led 
as  rules  of  decisions  In  actions  of  law 
in  the  federal  courts,  in  cases  where 
they  apply     183. 

2.  Where  the  evidence  irj  conflicting, 
or  uf  such  a  chanictcr  that  diSercut 
conclusions  may  be  reasonably  drawn 
therefrom,  the  case  prcse:its  u  question 
of  fact  for  the  Jury  under  proper  in- 
structinna.     127. 

3.  Though  the  dismissal  of  an  action 
may  not  be  warranted  on  the  ground 
slated  in  the  judgment  o'der,  yet.  if 
the  record  discloses  oUier  grounds 
which,  as  a  matter  of  law,  eIiow  that 
plaintiff  was  not  enlillcd  in  any  event 
lo  recover  in  the  action,  a  jutlgmcul 
of  dismissal  may  be  upheld.     127. 

i.  Held  not  an  unauthorized  invas- 
ion of  the  province  of  the  jury  for  a 
trial  judge  lo  express  his  opinion  upon 
the  evidence.    667. 

5.  Counsel  cannot  be  restricted  in 
making  inferences  from  the  evidence. 
147. 

8.  When  a  suit  is  heard  on  bill  and 
answer  the  allegations  of  fact  in  the 
bill  that  are  denied  in  the  answer  are 
to  be  taken  as  disproved,  and  the  aver- 
ments of  fact  in  the  answer  stand  ad- 
mitted.   52S. 

PROPERTY. 

Property  in  any  determinate  object 
Is  composed  of  certain  ronstllueut  ele- 
ments, to-wit,  the  unrestricted  right  of 
use.  enjoyment  and  disposal  of  that  ob- 
ject.    432. 

PROXIMATE  CAUSE. 

See  Railroad  CoMPAHTBs.  18-17. 
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the  injniy;  that  is,  such  a  cause  as 
naturally  suggets  itself  to  the  miud  of 
a  prudent  man  as  likely  to  cause  the 
accident  which  produces  the  damage. 
169  note  5. 

PUBLIB  POLICY. 

1.  Public  policy  changes  with  the 
changing  conditions  of  the  times  and 
it  is  the  public  policy  of  the  present 
which  the  courts  must  ascertain  and 
apply.     523. 

2.  The  publid  policy  of  a  nation  is 
to  be  determined  by  its  constitution, 
laws  and  judicial  decisions.    528. 

RAILROAD   COMPANIES. 

See  Carries;  Eminent  Domain;  Fel- 
low Servants  ;  Municipal  Cor- 
porations; Railroads  in  Streets; 
Street  Railroads. 

I.  In  General. 

II.  Fires. 

III.  Accidents  at  Crobsingb. 

IV.  Accidents  in  Coupling  and  Un 

coupling  Cars. 

V.  Stations, 
/  I.  In  General. 

1.  A  statute  which  renders  a  railroad 
company  al>8olutc>ly  liable  for  stock 
killed  or  injured  by  the  operation  of 
its  cars  or  engines,  irrespective  of  negli- 
gence or  the  breach  of  any  duly  fin- 
posed  by  law,  is  unconstilutional  and 
void,  as  denying  such  company  the 
equal  protection  of  tlie  laws  and  de- 
priving it  of  its  property  without  due 
process  of  law.     127. 

2.  Validity  of  statute  requiring  rail- 
road companies  to  build  and  mamtain 
cattle  guards  when  notified  by  land 
owner.     140  note  1. 

8.  Validity  of  statute  making  rail- 
road companies  liable  for  depredations 
committed  by  stock  passing  over  or 
through  cattle  guards,  irrespective  of 
negliirence  or  breach  of  duty.  140 
note  2. 

4.  Railroad  company  may  be  com- 
pelled to  pay  attorney's  fee  in  suits 
based  on  failure  to  fence,  etc.  141 
note  8. 


II.   FiREB. 

Duty  and  liability  of  company. 

5  Where  a  depot  witli  shingle  roof 
is  so  situated  that  it  is  frequet.Uy  fired 
by  pnssing  trains,  and  it  is  proved  that 
the  company  knew  of  the  combustible 
material  of  which  the  roof  was  com- 
pased,  and  that  it  had  before  been  fired 
by  sparks  if  the  company  used  a  spark- 
throwing  locomotive  near  such  a  roof, 
and  fired  it,  the  fire  would  be  caused  by 
negligence.     160. 

6.  Reasonable  care  requires  that  rail- 
road companies  should  avail  them- 
selves of  the  best  approved  praticable 
appliances  for  preventing  the  escape  of 
fire  from  locomotives.     167  note  2. 

7.  The  decree  of  care  to  be  exercised 
to  prevent  the  escape  of  fire  is  propor- 
tioned to  the  danger  of  infilicting  in- 
jury at  tlie  given  time  and  place.  167 
note  2. 

8.  Negligence  may  be  imputed  to  a 
railroad  company  if  it  allows  combus- 
tiable  material  to  accumulate  along 
its  right  of  way  in  such  quantity,  at 
such  places,  and  at  such  seasons  as  ren- 
ders it  liable  to  Ix  come  ignit<'()  and 
cause  damage  to  adjacent  proi^erty. 
168  note  3.      • 

9.  Failure  to  move  burning  car  from 
vicinity  of  plaintiff's  building  may  be 
negligence.     168  note  3. 

10.  Duty  and  liability  generally. 
167  note. 

Contributory  negligence  of  plaintiff, 

11.  A  person  having  property  adja- 
cent to  a  railroad  is  not  bound  to  keep 
his  property  in  such  a  condition  as  to 
guard  against  tbe  negligence  of  the 
railroad  company,  but  every  person 
has  the  right  to  enjoy  his  propery  in 
the  ordinary  manner  and,  he  is  under 
no  obli^tion  to  stand  truard  over  it  to 
protect  It  from  the  negligence  of  a  rail- 
road company.     168  note  4. 

12.  A  person  has  the  right  to  con- 
struct buildings  on  any  part  of  his  pro- 
perty, and  to  enjoy  the  same,  without 
regard  to  the  proximity  of  a  railroad, 
and  such  use  of  his  property  cunnot  be 
set  up  as  a  contributory  negligence  in 
an  action  against  the  company  for 
negligently  setting  fire  to  the  buildings. 


negj 
160; 


168  note  4. 


Proximate  cauee. 

18.  The  question  of  proximate  cause 
in  case  of  fires  set  by  locomotives  or 
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communicated   from   right  of   way. 

169  note  5. 

14.  If  the  fire  spreads  from  the  mat- 
ter first  ignited,  the  intervention  of 
considerable  space,  or  of  various  phy- 
sical objects,  or  a  diversity  of  owner- 
ship, does  not  preclude  recovery  by  the 
party  injured,  or  affect  the  conpany's 
liability  for  its  first  negligent  act.  160. 

15.  Where  the  fire  was  communi- 
cated to  plaintiff's  property  by  the  fire 
from  defendant's  burning  station, 
which  was  set  on  fire  by  sparks  from 
its  locomotive,  defendant  is  liable  for 
the  damages  to    plaintiff's   property. 

170  note. 

16.  A  fire  started  by  the  defendant 
on  its  own  right  of  way  spread  to  plain- 
tiff's premisses,  and  plaintiff's  cattle 
wandered  into  tlie  fire.  Held,  that  the 
injury  to  the  cattle  was  a  proximate  re- 
sult of  the  escape  of  the  fire.  170 
note. 

17.  A  rise  in  the  wind  or  a  chance 
in  its  direction,  after  the  fire  has  started, 
whereby  it  is  carried  to  the  plaintiff's 
property,  is  not  such  an  independent, 
interventing  caust  as  breaks  the  con- 
tinuity between  the  defendant's  negli- 
gence and  the  plaintiff's  loss,  170 
note. 

Evidence. 

18.  Of  plaintiff's  title  to  the  property 
burned  and  the  proof  thereby  necessary 
to  recover V.     171  note  6. 

19.  Evidence  necessary  to  make 
prima  facie  case.    171  note  7. 

20.  Sufficiency  of  proof  to  make  out 
action  or  defense ~f acts  in  particular 
cases.     171  note  8. 

21.  Admissiblity  of  proof  of  particu- 
lar facts;  other  fires  and  other  en- 
gines.    173  note  9. 

22.  Evidence  that  the  right  of  way 
and  track,  at  other  points  in  the  neigh- 
borliood  than  that  at  whicii  the  Ere 
was  set  out,  were  incumbered  by  dead 
^rass  and  other  combustible  material, 
is  admissible.     173  note  9. 

Dar/ttiges.    Aiorney  fees, 

28.  In  an  action  to  recover  for  the 
destruction  of  a  grove  of  trees  stand- 
ing upon  a  farm,  the  measure  of 
damages  is  the  value  which  the  trees 
added  to  the  farm.     174  note  10. 

24.  In  an  action  for  the  destruction 
of  property  having  a  market  value 
susceptible  of  easy  proof,  plaintiff  is 
entitled,  in  addition  to  the  value  of  the 


property  at  the  time  of  its  destruction, 
to  interest  thereon  Irom  that  date. 
174  note  10. 

25.  Under  the  statutes  of  Kansas 
allowing  the  plaintiff  a  reasonable 
attorney's  fee  in  such  cases  it  is  held 
that  he  should  demand  tlie  same  in  bis 
petition,  and  then  submit  the  question 
to  the  court  or  jury  trying  the  case  up- 
on it£  merits.     174  note  10. 

III.  Accidents  at  Crossings. 

Negligence  <ff  company, 

26.  Plaintiff  attempted  to  cross  a 
track  in  view  of  an  engine  which  he 
supposed  was  a  switch  engine  but 
which^was  attached  t  ^  a  mail  train 
ruuniug  at  a  prohibited  speed,  ills 
horse  was  struck  by  the  engine.  The 
evidence  w>is  conflicting  as  to  the  giv- 
ing of  the  statutory  signals.  It  was 
held  that  the  question  of  negligence 
and  contributory  negligence  were  for 
the  jurv.     352. 

27.  It  is  negligence  per  9e  for  a  rail- 
road company  to  run  a  train  of  cars 
in  violation  of  a  city  ordinance  limit- 
ing the  rate  of  speed,  and  if  uny  one  is 
injured  in  consequence  of  such  negli- 
gence, without  fault  on  his  pari,  he  is 
entitled  to  recover  damag^.  367 
note  2. 

28.  An  ordinance  limiting  the  speed 
of  trains  to  four  miles  an  hour  held 
not  unreasonable.    367  note  2. 

29.  Whether  the  speed  at  which 
a  train  is  run  over  a  crossing  is  negli- 
gence is  a  question  for  the  jury.  366 
note  2. 

80.  Negligence  of  company  in  re- 
spect to  giving  signals  or  warning. 
367  note  8. 

31 .  Whether  company  negligent  in 
not  maintaiug  gates.    368  note  4. 

82.  Where  gates  are  maintained  at  a 
crossing,  the  public  have  a  right  to 
presume  when  the  gates  are  open  and 
m  the  absence  of  knowledge  to  th« 
contniry,  that  there  is  no  danger,  and, 
if  there  is  danger,  the  fact  that  the 
L^ates  are  open  is  evidence  of  negli- 
gence.   869  note  4. 

88.  Shutting  gates  so  as  to  prevent 
plaintiff     from    clearing     the    tiack 
renders  company  liable,  though  plain-, 
tiff  was  negligent  in  driving  onto  the* 
track.     629. 

84.  Two  railroads  crossed  a  highway 
near  each  other  and  were  provided 
with   gates.      Plaintiff's  horses  were 
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sliut  in  between  the  two,  became 
frightened  and  broke  through  defend- 
ants gates  and  were  injured.  Held  a 
question  for  the  jury  whether  defend- 
ant was  negligent  in  not  having  gates 
sufficiently  strong  to  ward  off  restless 
horses.     639  note  1. 

35.  A  horse  was  frightened  by  a 
gate  being  lowered  upon  'him  and 
broke  a  rem,  whereby  he  became  un- 
manageable and  upset  the  wagon,  in- 
juring the  driver.  Held  that  the 
oreakiug  of  the  rein  was  not  the  sole 
proximate  cause  of  the  injury,  and 
that  the  company  was  liable.  640 
note  8. 

36.  Negligence  of  company  in  mak- 
ing a  flying  switch  over  crossing.  369 
note  5. 

37.  Failure  to  give  warning  of  the 
starting  of  a  train  which  has  stopped 
on  a  crossing.     369  note  5. 

38.  The  fact  that  the  crossing  where 
the  accident  occurred,  was  a  private 
way  s  immaterial,  where  it  was  com- 
monly used  with  the  knowledge  of  and 
without  objection  from  the  railroad 
employes,  who  had  often  opened 
trains  standing  on  the  crossing  to  allow 
public  travel  over  it.    875  note  11. 

39.  Injury  to  passenger  crossing 
track  to  or  from  train  at  station.  Duty 
and  liability  of  company.    819  note. 

Contributory  negligence  of  plaintiff. 

40.  General  rule  ds  to  contributory 
negligence  in  such  cases.     870  note  5. 

4 1 .  Duty  to  lo  :k  and  listen  generally. 
870  note  7. 

42.  Duty  when  view  temporarily 
obstructed  by  dust  or  smoke.  871 
note  7. 

43.  Duty  to  lo'^k  and  listen  how 
afTected  by  failure  to  give  the  usual 
signals  of  warning.     871  note  7. 

44.  One  riding  in  public  hack  not 
bound  to  look  or  listen.    871  note  7. 

45.  Whether  plaintiff  has  looked 
from  the  right  point  or  has  exercised 
due  care  is  a  question  for  the  jury. 
372  note  7. 

46.  Waiting  for  train  to  pass  and 
failing  to  observe  approaching  train 
on  further  track.    372  note  7. 

47.  Whether  plaintiff  may  rely  upon 
compliance  with  ordinance  as  to  speed. 
872  note  7. 

48.  A  plaintiff  administrator  is  not 
required,  in  all  cases,  to  prove  affirma- 
tively that  his  intestate,  who  has  been 
killed  at  the  intersection  of  a  public 


road  with  ^  railway,  looked  or  listened 
for  approaching  trains.    872  noet  7. 

49.  Though  the  plaintiff  mav  have 
been  guilty  of  negligence,  if  the  defend- 
ant could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  mischief  which 
happenedthe  plaintiff's  negligence  will 
be  no  defense.  In  such  case  the  de- 
fendant's failure  to  exercise  ordinary 
(^are  is  the  proximate  cause  of  the  acci- 
dent, and  the  plaintiff  s  negligence  the 
remote  cause.     629. 

50.  Facts  of  particular  cases  i  n  which 
the  question  of  contributory  negligence 
was  held  to  be  for  the  jury.  872 
note  8. 

IV.  Accidents  in  Coupling  and  Un- 
cocPLiNO  Cahs. 

Negligence  and  liabilit  of  company. 

61.  Injuries  to  brakmen  coupling 
cars  by  reason  of  defective  coupling 
apparatus.     766  note  2. 

52.  Liability  when  injury  is  occas- 
ioned by  reason  of  defective  track. 
767  note  4. 

53  Liability  when  injury  results  from 
negligence  in  operation  the  engine. 
767  note  5. 

54.  When  injury  results  from  cars 
being  loaded  with  projecting  timbers, 
rails,  etc.    768  note  10. 

55.  Where  a  brakeroan  is  crushed 
thcmgh  the  absence  of  bumpers  on  the 
cars  he  is  called  upon  to  couple  on  a 
dark  night,  of  the  condition  of  which 
he  could  not  have  previously  informed 
himself,  the  company  is  liable.  767 
note  8. 

56.  Where  it  is  the  duty  of  fireman 
to  receive  signals  from  switchmen 
coupling  and  uncoupling  cars,  and  to 
transmit  them  to  the  engineer,  the  rail- 
road company  is  liable  for  injuries 
caused  by  the  fireman's  failure  to  trans- 
mit a  signal.    767  note  6. 

57.  Failure  to  give  instructions  as  to 
proper  mode  of  coupling  and  the  like. 
767  note  7. 

58.  Failure  to  make  and  enforce 
proper  regulations.    768  note  8. 

59.  Where  coupling  not  in  line  of 
plaintiff's  employment  but  he  is  com- 
manded to  act  by  his  superior.  768 
note  9. 

60.  To  suddenly  and  without  any 
warning,  and  without  orders  from  a 
brakman  between  cars  uncoulping 
them,  increase  the  speed  of  the  cars  in 

>  negligence.     756. 


61.  HaTlng  different  derlcea  for 
coupling  in  use  at  same  time,  wlietiter 
□eglig3DC«.     760  DOl«  1. 

CoidHlmtu]/  TiegHgtitM.    BiUetand^ 

62.  Violating  rules  of  company.   768 

DOU  11. 

68.  Goingbetween    cars   to   make 
COupllnK.     770  note. 
04.  WalkioK  on  track  betwenn  cars 

to  be  coupled.    770  note. 

flS,  Effect  of  knowledge  of  defects 
causing  the  accident.    770  uotc. 

66.  Whether  going  In  between  cars, 
wbicli  are  moving,  to  uncouple  the tu, 
la  ueEligence,  is  to  be  dclermined  from 
all  the  facts  and  circumstances  sur- 
ruuodiag  the  act.     7a0. 

ST.  A  rule  of  a  railroad  company 
prohibiting  the  uncoupling  of  cars  hy 
going  between  them  ivliile  in  motion 
will  be  held  to  have  been  waived  by 
tlie  comjiBny  where  it  was  the  known 
custom  of  employes  to  uucuuple  cat's 
while  in  motion.     756, 

98.  What  will  amonnt  to  a  waiver 
of  rales  genemlly.     769  note. 

V.  Stations. 

99.  A  defendant  railroad  company, 
after  mainlainin^  a  Blalinn  for  several 
yeHfs  at  a  poitiL  mlermediate  iwootlier 
poiuis,  where  ila  line  croaseii  otiier 
roads,  abandoneil  Buch  station,  and 
est'i  blislied  two  others  at  polnla  equi- 
distant from  tLe  two  junctions,  in  order 
to  iijcrea.se  its  trafiic,  and  provide 
greater  facilities  for  tlie  inbaliitanis  of 
liie  lerrltory  lying  between  the  Junc- 
tions. Held,  that  a  mandamus  would 
not  be  granted  to  compel  it  to  restore 
the  abandoned  station.     1. 

70.  Contracts  undertaking  loobUgato 
a  railroad  company  to  establish  its  de- 
pot exclusively  ai  a  particular  point 
are  void  HSii'jumHtpuhllc  policy.  Such 
companies  should  be  left  free  to  estab- 
libli  an<l  rc-c^Illh1ish  their  depots  wher- 
ever the  public  welfare  or  wants  of  the 
public  may  inquire,     94. 

71.  The  courts  are  not  authorized 
by  mandamus  to  so  lar  control  a  rail- 
road company's  discretion  in  the  m-it- 
ter  of  the  location  of  its  depot  build- 
ings a*  to  indicate  In  any  case  the  ex- 
act Hpol  of  such  location.    M. 

72.  Changing  site  of  depot  not  an 
abolishment  or  disuse  of  it  within  stat- 
ute.    4  note  2. 


RAILROADS  IN  STREETS. 

1.  Municipal  corporations,  when  em- 
powered by  the  legislature  to  do  so, 
may  devote  a  reasonable  portion  of  the 
street  to  the  use  of  a  street  railway, 
without  making  compensation  to  abut- 
ting owners,  since  such  is  a  proper  use 
of  [he  street.     827. 

2.  The  leeislature  connot  devote  the 
eutire  width  of  ihe  street  to  railroad 
purposes,  unless  compensation  i»  first 
maae  to  Ui-  owner  for  the  taking  of 
bis  casements,  though  there  may  be  no 
special  constitutional  restriction  on  the 
legislature.     827. 

i.  Distinctions  based  upon  owner- 
ship of  fee  of  street  an  to  the  right  of 
abutting  owner  to  compensation  disap- 
proved.    ""'" 


with  a  line  of  poles  between,  and  wiili 
many  electric  light,  telegraph,  and  tele- 
phone poles  on  both  sides  of  Ihe  street, 
thecon^iruclion  of  a  third  track  will 
be  enjoined.     227. 

5,  Ductrine  that  abutting  owners  are 
enliiled  to  compensiitiou  foran  unrtiu- 
onable  use  of  the  street  cirticised.     33& 

6,  Liability  of  cable  railway  com- 
)aDy  for  injury  toabutlinu^  property 
)y  change  of  grade.     341  uotc  B 

7,  The  use  of  a  street  for  an  electric 
railway  will  not  be  enjoined  1>ecaiise 
'he  construction  of  the  track  will  pre- 
Lreiit  an  abutting  owner  from  loading 
hU  drays  by  standing  them  nt  r  ght 
angles  to  the  sidewalk,  sucli  a  method 
obstructing  Ihe  use  of  the  streeis,  and 
being  in  violation  of  a  city  ordinance. 
—  note  3, 

.  The  conslniclion  and  operation  of 
electric  railway  by  the  overhead 
e  system  in  a  pulilic  strret  does  not 
impose  a  new  and  additional  burden 
the  land  of  the  abutting  owner  and 
not  so  dangerous  to  those  who  reside 
do  busineas  on  a  public  street  as  li> 
authorize  its  reetramt  by  inJuDction. 


Content  of  abuttng  (wnert. 
9.  The  consent  of  abutting  ownerB, 
M  having  the  fee  of  street,  to  the 
'  au  elevai«d  railroad 
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thereio.  Is  irrevocable  after  road  is 
built  and  bars  any  claim  for  damages. 
739. 

10.  In  the  absence  of  any  statutory 
or  constitutional  provision  requiring 
it,  the  consent  of  abutting  owners  is 
not  necessary  to  the  construction  of  a 
raUroad  in  a  street.    748  note. 

11  When  such  consent  is  required 
by  law  no  valid  right  can  be  acquired 
without  it.    749  note. 

12.  As  to  the  form  in  which  such 
consent  must  be  given.    749  note. 

18.  As  to  the  revocation  of  consent 
once  given.    749  note. 

14.  Whether  abutting  owner  may 
annex  conditions  to  his  consent.  749 
note. 

15.  Construction  of  various  statutes 
requiring  consent.    748  note. 

16.  Whether  abutting  owner  may 
sell  his  consent.    750  note. 

RESTRAINT  OP  TRADE. 

See  Tbubt   and   Trade    Combina- 
tions. 

RULES. 

See  Railroad  Cohpanibb. 

SLEEPING  CAR  COMPANIES. 

1.  A  sleeping  car  company  is  liable 
for  money  stolen  from  a  passenger  bv 
the  porter  of  the  car  on  which  he  is 
traveling.    429. 

2.  Right  of  plaintiff  in  such  case  to 
recover  for  money  entrusted  to  him  to 
defray  expenses  of  one  traveling  under 
his  care.    429. 

8.  Liability  for  loss  of  monev,  valu- 
ables, etc.,  of  passengers.    484  note  1. 

4.  Are  not  common  carriers.  485 
note  2. 

5.  Breach  of  contract  for  berth; 
what  amounts  to  and  damages.  485 
note  8. 

6.  Injury  from  falling  berth  while 
passenger  standing  by  stove.  485 
note  6. 

7.  A  passenger  agent  who  was  en- 
gaged in  selling  tickets,  both  for  rail- 
ro^  fare  and  for  sleeping  car  berths, 
refused  to  sell  a  sleeping  car  berth  to  a 

f>a88enger,  on  the  eround  that  the 
atter  had  not  a  first-class  ticket.  Held 
that  he  acted  as  the  agent  of  the  rail- 
road company,  and  the  car  company 
was  not  responsible  therefor.  485  note 
2. 

VOL.  VIII— 101 


STATION. 

See  Railroads,  68-72. 

STATUTES. 

See  Trust  and  Trade  Combinatiohs, 

20-25. 

1.  A  legislative  act.  within  the 
sphere  of  legislative  power,  and  not 
an  encroachment  upon  the  province 
of  some  other  department  of  the 
government,  will  be  upheld,  unless 
clearly  in  conflict  with  some  provision 
of  the  constitution  of  the  state  or 
nation,  or  in  violation  of  some  private 
right  thereby  secured.    127. 

2.  Where  the  sections  of  a  statute 
must  be  construed  together  as  depend- 
ent, and  not  as  independent,  provi- 
sions, the  invalidity  of  one  part  in- 
validates other  parts.    127. 

STOCK    AND    STOCKHOLDERS. 

See  Books  and  Records  ;  Corpora* 

TIONS. 

1.  Right  to  vote  stock  held  under 
contract  of  purchase  with  corporation 
not  fully  performed.    727. 

2.  Right  of  majority  of  stockholders 
to  sell  all  the  property  of  the  corpra- 
tion  and  wind  up  its  business.  727 ; 
789  note. 

8.  Right  of  majority  of  stockholders 
to  purchase  the  corporate  property  at 
a  public  sale  ordered  by  his  vote.   727. 

4.  The  stockholders  of  a  corpora- 
tion, having  had  knowledge  of  the 
action  of  the  directors  in  directing  all 
its  property  to  be  sold  and  conveyed, 
and  not  having  taken  anv  steps  to  con- 
demn or  prevent  it,  will  be  held  to 
have  ratified  the  execution  and 
delivery  of  the  deed.  629  note  8. 

STOCK  KILLING. 

See  Railroad  Companies,  1-4. 

STREET  RAILROADS. 

See  Raiuioads  ik  Streets. 

Duty  to  eonstruet  and  operaU  lines, 

1.  The  performance  of  the  duties 
which  a  street  rsiilway  company  owes 
to  the  public  to  operate  its*  lines  in 
accordance  with  the  provisioos  of  a 
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city  ordinance  under  which  its  road 
was  constructed  may  be  enforced  by 
mandamus,    479. 

2.  Duties  and  liabilities  of  second 
company  as  grantee  of  property  and 
franchises  of  original  company.    479. 

3.  Whether  construction  or  opera- 
tion of  line  may  be  compelled  by  man- 
damus.   486  note. 

SSecting  passenger.     Transfer  checks. 

4.  Plaintiff  entered  car  of  connect- 
ing line  with  a  transfer  check  which 
the  conductor  took  up.  After  going 
a  short  distance  the  car  was  taken  on 
and  the  conductor  disappeared.  The 
driver  told  plaintiff  to  take  the  next 
passing  car,  which  he  did,  but  was 
ejected  because  he  had  no  transfer 
check  and  refused  to  pay  fare.  Held 
that  these  facts  showed  a  prima  facie 
right  to  recover  for  the  expufsion. 
487. 

5.  When  passage  is  continued  on  a 
second  car,  the  conductor  of  the  latter 
is  not  bound  to  accept  passenger's 
statement  that  he  has  paid  for  through 
passage  to  another  conductor  and  lie 
may  oe  ejected  if  he  refuses  to  pay 
fare.    491  note  8. 

6.  Transfer  checks  for  passage  must 
be  used  within  the  time  limit^.  490 
note  1. 

7.  Right  of  passenger  to  ride  on 
fragment  of  coupon  ticket  mutilated 
by  conductor  on  connecting  line.  490 
note  2. 

Accident  cases.    Duities  and  liabilites. 

8.  A  charge  that  a  street  railroad 
company  is  bound  to  exercise  the 
highest  degree  of  care,  prudence,  and 
caution  in  operating  its  cars  so  as  to 
prevent  inlury  to  its  passengers  is 
proper.     147. 

9.  Street  railway  companies  are 
common  carriers  of  passengers,  and 
are  liable  as  other  common  carriers 
upon  common  law  principle.    284. 

10.  Common  carriers,  for  the  pro- 
tection of  their  passengers,  are  bound 
to  the  exercise  of  more  than  ordinary 
c>ire ;  they  are  bound  to  exercise 
extraordinary  care  and  the  utmost 
skill,  diligence,  and  human  foresight, 
and  are  liable  for  the  slightest  negli- 
gence.    284. 

11.  In  an  action  by  a  passenger 
against  a  street  railway  company  for 
personal  injuries  received  by  a  car 
running  into  a  wagon  on  the  track, 


the  fact  that  the  negligence  of  the 
driver  of  the  wagon  contributed  U>  the 
injury  is  no  defeuse.     147. 

12.  Where  a  motorman  on  a  street 
car  sees  that  a  man  driving  a  wagon 
along  the  track  neither  looks  back  nor 
pays  any  attention  to  the  ringing  of 
the  bell  by  increasing  iiis  speed  or  at- 
tempting to  leave  the  track,  it  is  his 
duty  to  bring  his  car  under  control, 
and  the  company  is  liable  for  injuries 
to  the  passenger  if  he  continues  until 
it  is  impossible  to  stop.  147. 

13.  W hat  constitutes  one  a  passenser 
so  as  to  entitle  him  to  the  rights  oT  a 
passenger  in  case  of  accident.  376. 

14.  Whether  one  attempting  to  board 
a  moving  car  at  an  unusual  place  and 
injured  In  so  doing  is  entitled  to  be 
considered  a  passenger.  876.  383  note. 

15.  Effect  of  drivers  knowledge  of 
an  infant's  presence  on  the  car  to  con- 
stitute the  latter  a  passenger.  60. 

16.  Duty  of  company  with  respect 
to  children  trespassing  on  cars.  60. 

17.  Liability  for  frightening  or  push- 
ing a  trespassing  child  from  car.  ^5 
note  4. 

18.  Where  a  boy  attempts  to  get  on 
the  front  platform'  of  a  horse  car,  with- 
out giving  any  indication  to  either  the 
driver  or  conductor  of  his  intention 
to  become  a  passenger,  and  is  not  seen 
by  either  of  them,  the  company  in  not 
liable  for  injuries  to  such  boy,  caus^ 
by  starting  the  car,  in  the  ordinary 
manner,  just  at  the  time  of  making 
such  attempt.  72  note. 

19.  Starting  car  while  plaintiff  is  in 
the  act  of  getting  on.  Negligence  and 
contributory  negligence.  ^4  note  2. 

20.  The  driver  of  a  street  car  is 
bound  to  take  more  care  of  an  old 
person  than  of  one  in  full  vigor,  and 
whether  starting  a  car  in  the  usual  and 
ordinary  manner,  after  an  old  lad j  has 
entered  it  and  before  she  is  seated,  is 
negligence,  is  a  question  for  the  jury. 
884  note  8. 

21.  Where  a  street-railway  car  is 
derailed,  and  a  passenger  injured  there- 
by, the  presumption  is  that  the  casualty 
was  due  to  the  negligence  of  the  car- 
rier, and  the  burden  is  on  it  to  rebut 
that  presumption.  284. 

22.  What  sufficient  to  overcome  pre- 
sumption of  negligence  from  derail- 
ment.  284. 

23.  Injury  to  one  driving  along 
track. — failure  to  have  head  light  or  to 
bring  car  under  control, — negligence 
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and  coDtributoiy  negligence.  156  note 
2. 

24.  Where  one  undertakes  to  cross  a 
street  car  track  with  a  wagon  having  a 
hood  over  it,  confining  his  view  of  the 
track  to  thirty  feet,  the  failure  to  lean 
forward  so  as  to  see  an  approaching 
car  is  negligence  per  96.     156  note  1. 

Bights  as  against  others  using  or  repair- 
ing street, 

25.  Contractors,  under  a  contract 
with  a  city  to  pave  a  certain  street, 
have  no  power  to  obstruct  the  passage 
of  street  cars^uring  the  paving,  where 
the  contract  gives  no  such  power,  and 
it  is  shown  thai  such  work  has  been, 
and  can  be,  done  witliout  such  inter- 
ference, and  such  interference  may  be 
prevented  by  injunction.  820. 

26.  Obstructing  cars  and  interfering 
with  wires  of  street  railway  bv  moving 
house  along  street — rights  of  railway 
company.  827  note. 

27.  Law  of  the  road-whether  applic- 
able to  vehicles  meeting  street  cars. 
157  note  3. 

STREETS  AND  HIGHWAYS. 

See  Abutting  Owners;  Eminent 
Domain;  Railroads  in  Streets; 
Street  Railroads. 

STRIKES. 

See  Trust,  Trade  and  Labor  Com- 
binations. 

SUNDAY. 

See  Interstate  Commerce. 

TAXATION. 

1.  An  exemption  of  charitable  and 
religious  corporations  from  certain 
taxes  does  not  apply  to  foreign  corpor- 
ations. 283  note  4. 

2.  Whether  water  and  gas  pipes  and 
electric  wires  are  to  be  considered  as 
real  estate  or  personal  propeity  for  pur- 
poses of  taxation.  86  note. 

TELEGRAPH  AND  TELEPHONE 
COMPANIES. 

See  Interstate  Commerce. 

1.  The  telegraph  includes  the  tele- 


organization  and  regulation  of  tele- 
graph companies  are  held  to  apply  to 
telephone  companies  also.  651  note. 

2.  Telegraph  and  Telephone  com- 
panies are  a  public  agency,  subject  to 
legislative  regulation  in  their  charges 
and  service,  and  under  a  common  law 
obli^tion  to  treat  the  public  with  im- 
partiality and  to  afford  their  services 
upon  reasonable  terms  and  conditions. 
648  note  5. 

3.  The  fact  that  a  telephone  company 
is  engaged  also  in  some  other  line  of 
business,  such  as  a  messenger  service 
or  coupe  business,  will  not  justify  it  in 
refusing  a  telephone  service  to  its  com- 
petitors in  the  latter  business.  650  note. 

4.  A  telegraph  company  is  not* ob- 
liged to  supply  a  **  bucket  shop  "  with 
market  quotations. 

5'  Where  a  telegraph  company  is 
constituted  a  common  carrier  by  statute 
it  cannot  legally  refuse  to  accept  and 
transmit  a  message  because  the  person 
offering  will  not  sign  an  agreement 
that  such  carrier  shall  not  be  liable  for 
damages  in  any  case  where  the  claim  is 
not  presented,  in  writing,  within  60 
days  after  the  message  is  Sled  with  the 
company  for  transmission.  410. 

6.  Where  a  ttHegraph  company  un- 
lawfully refuses  to  receive  and  trans- 
mit a  message  because  m  t  written  on 
its  blanks  and  thereby  incurs  a  statu- 
tory penalty,  the  fact  that  several  hours 
later  substantially  the  same  message 
is  offered  by  the  sender,  written  upon 
the  company's  blank,  and  is  sent  by 
the  company,  does  not  cure  the  wrong 
nor  waive  the  penalty.  410. 

7.  Right  to  limit  liability  for  negll 
gence.    421  note  2. 

8.  Validity  of  stipulation  requiring 
claims  to  be  presented  in  writing  within 
a  specified  time.  421  note  2. 

9.  Validity  of  stipulation  as  to  un- 
repeated  messages.    422  note  8. 

TREASURER. 

See  DraECTORS  and  Officers;  Gas 
Companies. 

TRUST,  TRADE  AND  LABOR 
COMBINATIONS. 

1.  A  combination  of  insurance  com- 

Sanies  to  control  rates  and  commissions 
eld  not  embraced  in  Texas  auti  trust 


phone,   and    statutes  relating    to  the  |  act.  491. 


S.  Under  the  Esnsas  anti-trust  li 
tbe  word  "trade"  includes  tlie  buainess 
of  insurunce.  614  note  2. 

B.  A  combJnatioD  of 
coinpaniea  to  flx  iiniion 
su  ranee  aod  ngcnts' 
throughout  tlie  slate  cannot  be  enjoined 
bj  Uio  attorney  j^ueral  since  the  busi- 
ness is  not  one  In  nhicli  tJiu  public  lius 
an  interest  as  that  [)f  a  commoii  carrier 
or  oiliur  corporation  liuviog  iLe  power 
of  eminent  domain,  or  of  a  dealer  in  a 
staple  nbicl)  is  a  prime  necessary  of 
life;  not  is  it  a  professional  servi 
which  tlic  public  is  entitled,  491. 

4.  Ana-sociatioiifurmedbytheretail 
CO  il  dfiilere  of  a  cily  for  the  purpose 
of  coiiiiolliug  ilic  price  of  cool,  and 
managing  the  business  of  the  sale  of 
coal,  so  as  to  prevent  compctiti 
price  between  members,  is  a 
"iujuriuus  to  trade  and  commerce"  and 
illcj^al,  irrespective  of  wbellier  the 
prices  fliced  are  reasonable  or  otbemise. 

5.  Tlie  entering  into  the  agreement 
of  associaliou  coiistiliiled  a  conspiracy 
to  commit  an  net  "injurious  totradoor 
commerce"  and  the  niising  of  the  price 
of  coal  by  tlie  associatit'D  constituled 
an  overt  act  in  pursuance  of  the  con- 
spiracy, Bulficient  to  sustain  a  convic- 
ttou  tor  conspiracy  under  the  penal 
code,  whether  the  price  Sxco  was  un- 
reasonable or  Injurious  to  the  public 
fnteresls  or  not.  581. 

«.  Retail  lumber  dealers  formed  an 
Association  by  which  they  agreed  not 
to  deal  with  any  wholesaler  who 
should  sell  direct  lo  consnniers  where 
any  member  of  "tlie  assi'ciaiion  was  In 
business.  Pkinlill  having  made  such 
a  sale  the  secretary  of  the  association 
threatened  to  send  notice  to  the  mem- 
bers. Held  not  unlawful  and  no 
ground  for  an  injunction.     515, 

7,  An  agreement  between  railroad 
comiHtnics.  constituting  the  Trans- 
.Mia,-«)uri  Freight  Association,  which 
bad  for  its  object  among  other  tilings 
the  fixing  of  Ihe  rates  to  be  charged, 
belcl  to  be  valid.    523. 

8,  Whatever  the  rule  formerly  was, 
the  passage  of  the  Interstate  commerce 
act  evinces  a  public  policy  favorable 
to  contracts  lietwpen  cnrfiers  which 
impose  only  reasonable  restrictions 
upon  competition  and  trafSc,  and  such 
contrscts  are  void  only  when  they 
unreasonably     restrict     competition. 


9.  Agreement  among  the  manufact- 
uret»  of  an  article  by  which  one  cIome 
his  factory  in  consideration  of  a  per- 
centage OD  sales  by  tbe  others,  held 
illegaT,     59S  note  4. 

10  When  omployesenterirtoacom- 
blnatioD,  made  legal  by  atatute.  to 
secure  an  eight-hour  day  without 
reduction  of  wages,  and  join  in  a  strike 
for  that  purpose,  a  combination  of 
employers  lo  resist  such  demand  by 
proper  means  Js  not  unlawful,    610, 

11,  Certain  stenographers  of  Chi* 
cago  formed  on  association  to  fix 
prices  and  prevent  competition  among 
members.  Held  an  illegal  combina- 
tion, and  that  the  courts  would  not 
enforce  rules  or  any  obligations 
founded  thereon.    593  note  2, 

13.  An  agreement  between  pro- 
ducers or  traders  to  prevent  competi- 
and  control  prices  Is  illegal  and 
void.  594  nolo  8 ;  596  note  5  ;  69S 
note  7. 

BogeotU,   ilrikea,  etc.     Bemeiy  by  ia- 

juJieiioa. 

13.  Power  of  federal  court  lo  enjoin 
boycott  of  railroad   and   interference 

14,  When  the  engineers  of  a  railniad 
have  gone  out  on  a  strike  a  court  u( 
equity  may  enjoin  connecting  rosiU 
and  their  employes  from  refusing  to 
receive  freight  from,  or  lo  deliver 
freight    to,    llie    plaintiff  road.      599 

:i  the 


iheir  employment  and  refuse  lo  handle 
such  frelgh^,     603  note. 

Trades  unions  and  their  members 
may  be  restrained  from  preventing  ihe 
employment  of  non-union  men  by 
force,  llircals.  intimidalioo,  elc.    606 

le9, 

17,  Thefact  that  members  of  a  com- 
blnaliin.   otherwise    lawful,   threaten 

Ithdraw  their  trade  from  those  who 
not  acceed  to  their  requests,  does 
nnt  mske  them  guil>y  of  using  unlaw- 
ful or  criminal  means  to  effect  their 
purpiise  or  render  their  combination 
Uegal.  eiO. 

18,  Threatening  to  withdraw  trade 
snot  an  unlawful  coercion.  6L0. 

19,  Any  man  (unless  under  contract 
obligRtion.  or  unless  his  employment 
charges  him  with  some  public  duty) 
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has  a  riKht  to  refuse  to  work  for  or 
deal  wiOi  aay  mao  or  class  of  meu,  as 

be  sees  fit;  and  this  rigbt,  wbicli  oue 
man  may  exercise  aluglj,  any  number 
may  agree  to  exercise  joiiitly.  SIS. 

Anti-tnttt  aett. 

20.  Principlea  of  construction  to  be 
applied  to  the  federal  anti-trust  law. 

31.  The  contracts  and  combiaatione 
intended  by  the  federal  anti-trust  act 
are  sucb  as  were  Olegol  at  common  law. 


22.  The  federal  anti-trust  act  in- 
cludes labor  combinations  within  its 
scope.  SOT  note. 

23.  Sufflciency  of  indictment  under 
federal  antitrust  law.  600  note  10. 

24.  The  Texas  anti-trust  act  la  not  a 
nullity  for  failure  to  eipreBsly  declare 
trusts  unlawful,  nor  the  acts  couatilut- 
\ag  a  trust  punishable,  nor  any  act  a 
violation  of  its  provisions,  sucb  deolar- 
alioDB  beine  clesrly  implied.  491. 

35.  Validity  of  statute  requiring  of- 
ficer or  agent  of  corporation  to  make 
disclosure  as  to  whether  such  corpora- 
tion has  entered  into  an  unlawful  com- 
bination. 600  note  11. 

MUetUaneimt. 

26.  In  the  examinaliou  of  a  contract 
alleged  to  be  in  restraint  of  trade  and 
in  violation  of  the  anti-trust  law,  fraud 
and  illegality  are  not  to  be  presumed. 


37.  In  an  action  for  goods  sold  and 
delivered  it  was  pleaded  in  defense  that 
the  plaintiff  was  a  momber  of  a  trust 
combination  and  acted  as  its  agent  in 
selling  the  goods.  The  plea  was  held 
inaufflcient.  598  note  6. 

28.  Whether  bill  wiU  lie  by  attorney 
funeral  to  restrain  a  corporation  from 
leasing  ils  property  to  another  corpora- 
tion when  its  efFect  would  be  to  par- 
tially destroy  competition  in  the  pro- 
duction and  Bale  of  coal.  5S8  note  7. 

29.  Contracts  imposioK  reasonable 
restrictions  upon  competiUon  and  trade 
are  not  against  public  policy.  538. 

30.  The  quasi  public  character  of 
railroad  corporations  does  not  exclude 
them  from  the  operation  of  this  rule. 
633. 

ULTRA  VIRES. 

See  HUHICIFAL  COBPOaATIONB. 

WATER  SUPPLY  COMPANIES. 

1.  The  water  pipes,  hydrants  and 
conduits  of  a  water  company,  laid  - 
through  the  streets  of  a  city  or  town, 
are  taxable  as  real  estate  to  the  com- 
pany In  possession  of  them,  under 
statute  of  Maine,  in  the  city  or  town 
where  they  are  laid.  BO. 

2.  Corporations  organized  for  the 
purpose  of  supplying  Uie  inhabitants  of 
cities  and  towns  witn  water  are  bound 
to  be  Impartial  and  reasonable  in  their 
dealings  with  the  public.  646  note  8. 
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